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The Hon Trevor Khan MLC
Deputy President
Legislative Council
Parliament House
Sydney NSW 2000

The Hon Jonathan O’Dea MP
Speaker
Legislative Assembly
Parliament House
Sydney NSW 2000

Mr Deputy President
Mr Speaker
In accordance with s 74 of the Independent Commission Against Corruption Act 1988 (the ICAC Act) I am
pleased to present the Commission’s report on its investigation into the conduct of a Service NSW officer.
After taking into account matters set out in s 31 of the ICAC Act, the Commission was not satisfied that
it was in the public interest to conduct a public inquiry. Instead, the Commission was satisfied that the
matters raised in the investigation could be addressed satisfactorily by way of a public report pursuant to s
74(1) of the ICAC Act.
The Commission’s findings and recommendations are contained in the report.
I draw your attention to the recommendation that the report be made public forthwith pursuant to
s 78(2) of the Independent Commission Against Corruption Act 1988.

Yours sincerely

Stephen Rushton SC
Commissioner

© ICAC 3

Contents
Summary of investigation and outcomes

6

Section 9(1)(a) of the ICAC Act

30

Outcomes

6

Section 74A(2) statements

33

Recommendation that this report be made public

9

Chapter 3: Ms Benyamin’s actions on
30 May 2019

35

Unauthorised access to the DRIVES restricted
database

35

Disclosure of personal information to a family
member in circumstances unrelated to the exercise
of official duties

37

Corrupt conduct

38

Section 74A(2) statement

38

Chapter 4: Ms Benyamin’s actions on
17 July 2019

40

Unauthorised access to the DRIVES restricted
database

40

Disclosure of personal information to a family
member in circumstances unrelated to the exercise
of official duties

41

Corrupt conduct

43

Counsel for Ms Benyamin’s submission

43

Chapter 1: Background

10

How the investigation came about

10

Why the Commission investigated

10

Conduct of the investigation

11

Decision not to hold a public inquiry

11

Service NSW

12

Ms Benyamin

14

Chapter 2: The 5 January 2019 communications
between Ms Benyamin and Mr Al-Dakak
18
Lawfully intercepted telephone call at 2.47 am

18

Lawfully intercepted telephone call at 2.55 am

23

Lawfully intercepted communications between
3.25 am and 3.31 am

27

Intercepted text messages between 6.53 am and 7 am 27

4

Corrupt conduct

28

Conspiracies to commit an unlawful act

28

The Commission’s response to counsel for
Ms Benyamin’s submission

44

Conspiracies and the ICAC Act

29

Section 74A(2) statement

44

Was the conduct of Ms Benyamin and Mr Al-Dakak
serious?

29

Chapter 5: Corruption prevention

46

Was the conduct of Ms Benyamin and Mr Al-Dakak
corrupt conduct?

30

Access to information

46

ICAC REPORT Investigation into the conduct of a Service NSW officer

Serving friends and family

52

Appendix 1: The role of the Commission

57

Appendix 2: Making corrupt conduct findings

58

Appendix 3: Summary of response to adverse
findings.

61

Appendix 4: Submission that the matter should
be dealt with by an s 14(2) report
62

ICAC REPORT Investigation into the conduct of a Service NSW officer

5

Summary of investigation and outcomes
This investigation by the NSW Independent Commission
Against Corruption (“the Commission”) was concerned
with whether a Service NSW (SNSW) officer, Diana
Benyamin, agreed to dishonestly and partially exercise
her official functions by agreeing to alter records held by
SNSW in exchange for a benefit.

Outcomes
The Commission is satisfied of a number of matters in
relation to Ms Benyamin.

•

These matters are addressed in chapter 3.
Fifthly, on 17 July 2019, Ms Benyamin engaged in serious
corrupt conduct by:
•

intentionally and dishonestly causing another
SNSW customer service officer to access
personal information on the DRIVES restricted
database concerning the original purchase
price paid by a seller for a vehicle purchased by
Ms Benyamin’s sister on behalf of her father,
and having that SNSW customer service officer
provide that information to her

•

subsequently disclosing to her sister personal
information from the DRIVES restricted
database, namely, the price originally paid by the
seller of the vehicle.

First, that on 5 January 2019, Ms Benyamin engaged in
serious corrupt conduct by agreeing with Fahad Al-Dakak
to effect the transfer of the registration of a motor vehicle
in return for a financial benefit (see chapter 2).
Secondly, that on 5 January 2019, Ms Benyamin engaged
in serious corrupt conduct by providing Mr Al-Dakak with
the wording for a false statutory declaration to facilitate
the transfer of the registration referred to above together
with instructions concerning how he could ensure she
was the customer service officer who dealt with the
transaction (see chapter 2).
Thirdly, that on 5 January 2019, Ms Benyamin engaged
in serious corrupt conduct by agreeing with Mr Al-Dakak
that she would supply him with the address of the owner
of a motor vehicle from the Driver and Vehicle IT System
(DRIVES) restricted database in return for a financial
benefit (see chapter 2).
Fourthly, on 30 May 2019, Ms Benyamin engaged in
serious corrupt conduct by:
•
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improperly accessing the personal information
of an individual whose identity is known to
the Commission using the DRIVES restricted
database, which she had access to in the exercise
of her official functions at SNSW

intentionally disclosing that individual’s personal
information to a family member, namely, the
individual’s residential address and the licence
plate number of his vehicle, knowing that the
disclosure of such information was wrongful.

These matters are addressed in chapter 4.
The Commission is also satisfied of a number of matters
in respect of Mr Al-Dakak.
First, on 5 January 2019, Mr Al-Dakak engaged in
serious corrupt conduct by offering a financial benefit to
Ms Benyamin as an inducement to access the DRIVES
restricted database for the purpose of effecting a transfer
of a motor vehicle to Mr Al-Dakak or an associate (see
chapter 2).
Secondly, on 5 January 2019, Mr Al-Dakak engaged in
serious corrupt conduct by agreeing with Ms Benyamin
that she would prepare a statutory declaration for use
by Mr Al-Dakak or his associate in connection with the
transfer of the motor vehicle, knowing that the statutory
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declaration was false or misleading and knowing the
statutory declaration would be provided to SNSW
(see chapter 2).
Thirdly, on 5 January 2019, Mr Al-Dakak engaged in
serious corrupt conduct by offering a financial benefit to
Ms Benyamin as an inducement to access the DRIVES
restricted database to provide personal information of
a third party, namely, an address to Mr Al-Dakak or an
associate (see chapter 2).
Statements are made pursuant to s 74A(2) of the
Independent Commission Against Corruption Act
1988 (“the ICAC Act”) in chapters 2 and 3 that the
Commission is of the opinion that consideration should
be given to obtaining the advice of the Director of Public
Prosecutions (DPP) with respect to the prosecution of
Ms Benyamin for the offences of:
•

on 5 January 2019, agreeing to receive a financial
benefit from Mr Al-Dakak or an associate as an
inducement to access the DRIVES restricted
database for the purpose of effecting a transfer of
a motor vehicle to Mr Al-Dakak or an associate,
being an act in relation to the affairs or business
of SNSW contrary to s 249B(1) of the Crimes
Act 1900 (“the Crimes Act”)

a third party to Mr Al-Dakak or his associate
knowing that such access was unauthorised
•

on 5 January 2019, conspiring with Mr Al-Dakak
to contravene s 308H of the Crimes Act by
accessing restricted data on the DRIVES restricted
database, namely, the address of a third party

•

on 5 January 2019, conspiring with Mr Al-Dakak
to contravene s 307A of the Crimes Act by
preparing the wording for a statutory declaration
for use by Mr Al-Dakak or his associate in
connection with the transfer of a motor vehicle,
knowing that the statutory declaration was
false or misleading and knowing the statutory
declaration would be provided to a public authority

•

on 30 May 2019, intentionally disclosing the
address and licence plate number of a third
party to a family member to which she had
access in the exercise of her official functions, in
contravention of s 62(1) of the PPIP Act

•

giving false or misleading evidence during her
compulsory examinations as particularised in
chapters 2 and 3 of this report.

•

on 5 January 2019, agreeing to receive a financial
benefit from Mr Al-Dakak or an associate as an
inducement to access the DRIVES restricted
database and to provide personal information of
a third party, namely, the third party’s address
to Mr Al-Dakak or an associate, being an act
in relation to the affairs or business of SNSW
contrary to s 249B(1) of the Crimes Act

Statements are also made that SNSW should give
consideration to the taking of disciplinary action against
Ms Benyamin. Section 114A of the ICAC Act provides
that evidence given to the Commission by a public official
may be admitted and used in disciplinary proceedings
against the public official, despite the evidence having
been given under objection, where a finding has been
made by the Commission in its report under s 74 of the
ICAC Act that the public official has engaged in serious
corrupt conduct.

•

on 5 January 2019, conspiring with Mr Al-Dakak
to contravene s 62(1) of the Privacy and Personal
Information Protection Act 1998 (“the PPIP
Act”), namely, by agreeing to access the DRIVES
restricted database and provide the address of

As such findings have been made by the Commission,
all evidence given or produced in her compulsory
examination and that of Mr Al-Dakak would be available
to SNSW when considering whether or not to take
disciplinary action.
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SUMMARY OF INVESTIGATION AND OUTCOMES

In chapter 2, statements are made pursuant to s 74A(2) of
the ICAC Act that the Commission is of the opinion that
consideration should be given to obtaining the advice of the
DPP with respect to the prosecution of Mr Al-Dakak for
the following, each of which took place on 5 January 2019:
•

•

•

•

offering a financial benefit to Ms Benyamin to
be paid by Mr Al-Dakak or an associate as an
inducement to access the DRIVES restricted
database for the purpose of effecting a transfer of
a motor vehicle to Mr Al-Dakak or an associate,
being an act in relation to the affairs or business
of SNSW in contravention of s 249B (2) of the
Crimes Act

Recommendation 1
That SNSW implements a risk-based system designed
to improve detection of unauthorised access of personal
information. As a minimum, SNSW should use:
•

analytics of access logs across the system to help
detect anomalous or other patterns of access that
might indicate unauthorised access

•

routine, formalised auditing of individual DRIVES
access logs to help detect where customer
service officers’ database accesses are unrelated
to legitimate transactions.

offering a financial benefit to Ms Benyamin to be
paid by Mr Al-Dakak or an associate to access
the DRIVES restricted database and to provide
personal information of a third party, namely,
his address to Mr Al-Dakak or his associate,
being an act in relation to the affairs or business
of SNSW in contravention s 249B(2) of the
Crimes Act

Recommendation 2

conspiring with Ms Benyamin to breach s 62(1)
of the PPIP Act, namely, by agreeing that she
would access the DRIVES restricted database
and provide the address of a third party to
Mr Al-Dakak or his associate in exchange for a
financial benefit, knowing that such access was
unauthorised

That SNSW establishes a single electronic family and
friends register to operate across all service centres to
more easily facilitate comparison of information between
centres and to help detect:

offering a bribe to Ms Benyamin to disclose
to him or his associate information to which
she had access in the exercise of her official
functions, namely, the address of a third party in
contravention of s 62(2) of the PPIP Act

•

conspiring with Ms Benyamin to breach s 308H
of the Crimes Act by accessing restricted data
on the DRIVES system, namely, the address of
a third party

•

conspiring with Ms Benyamin to breach
s 307A of the Crimes Act by using a statutory
declaration for use by Mr Al-Dakak or his
associate in connection with the transfer of
a motor vehicle, knowing that the statutory
declaration was false or misleading and knowing
the statutory declaration would be provided to a
public authority.

Chapter 5 of this report sets out the Commission’s review
of the corruption risks present at the time the relevant
conduct occurred. The Commission has made the
following four recommendations.

That SNSW provides clear guidance on the
circumstances where managers can consider allowing an
employee to perform transactions in DRIVES for a family
member or friend.

Recommendation 3

•

circumstances where customer service officers
have acted partially towards family or friends

•

anomalous or inconsistent recording of
transactions involving family and friends across
centres.

Recommendation 4
That SNSW identifies which trend and other relevant
information from the register should be reported to the
Operational Governance Team each quarter by service
centre managers to enable a meaningful assessment of
whether relevant risks are being managed.
These recommendations are made pursuant to s 13(3)(b)
of the ICAC Act and, as required by s 111E of the ICAC
Act, will be furnished to SNSW, the NSW Government
and the responsible minister.
As required by s 111E(2) of the ICAC Act, SNSW must
inform the Commission in writing within three months
(or such longer period as the Commission may agree to in
writing) after receiving the recommendations, whether it
proposes to implement any plan of action in response to
the recommendations and, if so, details of the proposed
plan of action.
In the event a plan of action is prepared, SNSW is
required to provide a written report to the Commission
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of its progress in implementing the plan 12 months after
informing the Commission of the plan. If the plan has not
been fully implemented by then, a further written report
must be provided 12 months after the first report.
The Commission will publish the response to its
recommendations, any plan of action and progress reports
on its implementation on the Commission’s website at
www.icac.nsw.gov.au.

Recommendation this report be
made public
Pursuant to s 78(2) of the ICAC Act, the Commission
recommends that this report be made public forthwith.
This recommendation allows either Presiding Officer of a
House of Parliament to make the report public, whether
or not Parliament is in session.
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Chapter 1: Background
This chapter sets out some background information
concerning the investigation, Diana Benyamin and Service
NSW (SNSW).

•

it appeared she may have signed false affidavits
for registration transfers on behalf of
Mr Al-Dakak, and potentially others unknown
to NSWPF

How the investigation came about

•

NSWPF was concerned about the inappropriate
release of confidential information by
Ms Benyamin.

By letter dated 30 January 2019, the NSW Police
Force (NSWPF) disseminated to the Commission the
contents of a number of lawfully intercepted telephone
communications including text messages pursuant to
s 68 of the Telecommunications (Interception & Access) Act
1979 (Commonwealth) (“the TIA Act”). The lawfully
intercepted communications were between an employee
of SNSW, Ms Benyamin, and Fahad Al-Dakak.
Under s 68 of the TIA Act, the chief officer of an agency
(in this section called the “originating agency”) may,
personally, or by an officer of the originating agency
authorised by the chief officer, communicate lawfully
intercepted information – that was originally obtained by
the originating agency or interception warrant information
if the information relates, or appears to relate, to a matter
that may give rise to an investigation by the Independent
Commissioner Against Corruption (“the Commission”) –
to the Commission.
The report accompanying the dissemination of the
intercepted information referred to a number of telephone
and text message communications that occurred on
5 January 2019 between Ms Benyamin and Mr Al-Dakak.
The contents of the communications indicated that:
•

•
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Ms Benyamin had discussed with Mr Al-Dakak
the transfer of a motor vehicle registration to be
completed by her in exchange for money
it appeared she was an associate of Mr Al-Dakak,
who had called to ask for certain favours because
of her employment status at SNSW

Why the Commission investigated
One of the Commission’s principal functions, as specified
in s 13(1)(a) of the Independent Commission Against
Corruption Act 1988 (“the ICAC Act”), is to investigate
any allegation or complaint that, or any circumstances
which in the Commission’s opinion imply that:
(i) corrupt conduct, or
(ii) conduct liable to allow, encourage or cause the
occurrence of corrupt conduct, or
(iii) conduct connected with corrupt conduct,
may have occurred, may be occurring or may be about to
occur.
The role of the Commission is explained in more detail in
Appendix 1. Appendix 2 sets out the approach taken by
the Commission in determining whether corrupt conduct
has occurred.
The matters brought to the Commission’s attention by
NSWPF were serious and capable of constituting corrupt
conduct within the meaning of the ICAC Act.
The Commission has jurisdiction to investigate allegations
concerning the conduct of public officials that constitutes
or involves the dishonest or partial exercise of their official
functions or that constitutes or involves a breach of
public trust. A person is a public official where they are
employed or otherwise engaged by a public authority.
The Commission is satisfied Ms Benyamin was a
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public official. At all relevant times, she was employed by
a public authority, namely, SNSW.

Decision not to hold a public
inquiry

The Commission also has jurisdiction to investigate
allegations concerning any conduct of any person, whether
or not a public official, that adversely affects, or could
adversely affect, either directly or indirectly, the honest or
impartial exercise of public official functions by any public
official, any group or body of public officials or any public
authority. The conduct of Mr Al-Dakak was serious and
was also capable of constituting corrupt conduct

After taking into account matters set out in s 31 of the
ICAC Act, the Commission determined that it was
not satisfied it was in the public interest to hold a public
inquiry. Instead, the Commission was satisfied that the
matters raised in the investigation could be addressed
satisfactorily by way of a public report pursuant to s 74(1)
of the ICAC Act.

In February 2019, the Commission commenced a
preliminary investigation. The evidence gathered during the
preliminary investigation tended to corroborate the matters
brought to the Commission’s attention by NSWPF. It also
revealed other matters suggesting that Ms Benyamin and
Mr Al-Dakak may have engaged in corrupt conduct.
In April 2019, the Commission decided to undertake a
more extensive investigation.

Conduct of the investigation
During the course of the investigation, the Commission:
•

obtained documents from various sources by
issuing 32 notices under s 22 of the ICAC Act
requiring the production of documents

•

obtained a statement of information from SNSW
by issuing a notice under s 21 of the ICAC Act

•

conducted two compulsory examinations
following the service of summonses pursuant to
s 35 of the ICAC Act.

The Commission’s investigation revealed significant
issues concerning the conduct of Ms Benyamin and
Mr Al-Dakak. It also identified weaknesses in SNSW’s
internal controls that it needed to address.

In making that determination, the Commission had regard
to the following considerations:
a) a substantial amount of cogent evidence was
obtained in the course of the investigation that
indicated the likelihood of serious corrupt conduct
b) based on the evidence obtained during the
investigation, it was unlikely that a public inquiry
would uncover new evidence relevant to the
investigation
c) the evidence obtained by the Commission
indicated that the alleged corrupt conduct was
limited to Ms Benyamin and Mr Al-Dakak
d) a public report would make the public sufficiently
aware of the relevant conduct and system
weaknesses as well as the Commission’s
corruption prevention recommendations.
Submissions were made on behalf of Ms Benyamin that
the report should be furnished pursuant to s 14(2) of the
ICAC Act. The Commission is not satisfied that this is
appropriate for the reasons set out below and in Appendix
4 of this report.
The Commission is satisfied a report furnished pursuant
to s 14(2) of the ICAC Act would not adequately address
the matters exposed during the investigation. The reasons
for reaching this conclusion included that:

ICAC REPORT Investigation into the conduct of a Service NSW officer
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CHAPTER 1: Background

•

as a result of the investigation, the Commission
was satisfied that Ms Benyamin had engaged in
serious corrupt conduct

•

this corrupt conduct involved a breach of public
trust

•

a report to the minister pursuant to s 14(2) of the
ICAC Act is subject to the secrecy provisions of
s 111 of the ICAC Act. The principal functions of
the Commission include educating and informing
the public about the detrimental effects of
corrupt conduct, the promotion of the integrity
and good repute of public administration, and the
fostering of public support in combatting corrupt
conduct. These functions, which are set out from
s 13(1)(h) to s 13(1)(j) of the ICAC Act, would be
undermined absent a public report.

At the conclusion of the investigation, Counsel Assisting
the Commission prepared submissions setting out
the evidence and identifying the available findings and
recommendations that the Commission could make
based on that evidence. The Commission’s Corruption
Prevention Division also prepared submissions identifying
weaknesses in the systems, practices and procedures of
SNSW. These submissions were provided to all relevant
parties in August 2020.
In September 2020, submissions in response were
received from Ms Benyamin, SNSW and another party
who, for the reasons referred to in chapter 4, need not
be identified. On 17 March 2021, the Commission invited
Ms Benyamin’s counsel to make further submissions in
respect of a number of additional matters identified during
the Commission’s review of the evidence. Ms Benyamin’s
counsel provided submissions on 22 March 2021.
Mr Al-Dakak, who was unrepresented during his
compulsory examination, had not responded to the
submissions of Counsel Assisting by the due date of
4 September 2020. In September 2020 and October
2020, the Commission granted Mr Al-Dakak a number
of short extensions to respond to the submissions.
No responses were received. In late October 2020,
Mr Al-Dakak retained counsel to review Counsel
Assisting’s submissions and advise him. On 19 November
2020, counsel for Mr Al-Dakak notified the Commission
that Mr Al-Dakak did not instruct him to make any
submissions in response.
It should be noted that, on 17 March 2021, Mr Al-Dakak
was also invited to make submissions in relation to a number
of additional matters identified during the course of the
Commission’s review of the evidence. He did not respond.
Although the failure to respond to Counsel Assisting’s
submissions or the further issues raised on 17 March 2021
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does not provide conclusive evidence that Mr Al-Dakak
accepted all that was put against him, the Commission
is satisfied that he did not respond to the submissions of
Counsel Assisting because he accepted the substance of
what they contained and was unable to put forward any
matter of significance to advance his interests. The same
can be said of the matters raised in the Commission’s
invitation of 17 March 2021.
All submissions were considered prior to the publication
of this report. All relevant parties were invited to request
that a summary of their response to the adverse findings
suggested by Counsel Assisting in their submissions be
included in the report in the event the Commission made
such findings. Ms Benyamin took up that invitation.
The Commission’s approach to submissions of affected
persons is set out in Appendix 3 to this report.

Service NSW
SNSW is a NSW Government executive agency that
delivers one-stop-shop services for its customers, partner
agencies and businesses. SNSW delivers customers
access to government services online, over the telephone
or face-to-face through any of the more than 100 SNSW
centres across the state. SNSW acts as a single contact
point for a growing number of government agencies
including Transport for NSW, NSW Fair Trading, and the
NSW Registry of Births, Deaths and Marriages.
On 18 March 2013, the Public Sector Employment and
Management (SNSW Division) Order 2013 established
SNSW as an executive agency of the Division of the
Government Service responsible to the premier. SNSW
did not have any employees, assets and liabilities until
the transfer on 14 June 2013 of the SNSW function
from the Department of Premier and Cabinet. Pursuant
to the Public Sector Employment and Management
(SNSW Division Staff Transfer) Order 2013, activities
were transferred to the SNSW Division, with effect from
14 June 2013.
SNSW’s authorising legislation is the SNSW (One-stop
Access to Government Services) Act 2013, which
commenced on 21 June 2013. On 1 July 2014, SNSW
was transferred to the Treasury and Finance cluster. From
1 July 2015, it was subsequently transferred to the then
newly created Finance, Services and Innovation cluster.
The Department of Customer Service commenced
business on 1 July 2019 and SNSW was transferred to
this cluster.
For the purposes of the ICAC Act, SNSW is a public
authority.
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The right to privacy
Privacy is an essential human need. Although the concept
of privacy has a certain abstract quality to it that makes it
difficult to define, instinctively, humans need to know that
they can keep some things secret from others.1
The citizens of this state have a fundamental right to have
their personal information kept private. That right, however,
is not unqualified. A number of governmental agencies
have power to collect personal information to facilitate
the exercise of their statutory functions. Nevertheless, as
a matter of general principle, the exercise of such power
carries with it an obligation to retain such information
securely, to keep it confidential, and otherwise to use such
information only for the purpose for which it was provided.
Indeed, pursuant to s 8(1)(d) of the ICAC Act, any
conduct of a public official or former public official that
involves the misuse of information or material that he
or she has acquired in the course of his or her official
functions, whether or not for his or her benefit or for the
benefit of any other person, is corrupt conduct.

SNSW code of conduct
The SNSW code of conduct was introduced in December
2015. It applied to every individual employed, appointed or
otherwise attached to SNSW. Some relevant provisions
of the code of conduct are extracted below:
Comply with the Law and Service NSW Policies
You are responsible for your own conduct, and are
expected to:
• Have respect for, and act and uphold the law
and the system of government under which we
carry out our duties of employment
• Ensure the proper use of official information
and maintain customer privacy and colleague
confidentiality at all times
• Act honestly, impartially and without
discrimination
• Act ethically and professionally and maintain
integrity
• Declare and take reasonable steps to avoid any
conflict of interest, whether actual, potential or
perceived
…

A Rengal, “Privacy as an International Human Right and the Right
to Obscurity in Cyberspace” Goningen Journal of International Law
2(2):33.
1
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• Not solicit gifts of any kind
…
Act ethically, honestly, and with integrity
You will promote ethical conduct by way of example
in that you will:
…
• Perform your work honestly, diligently and with
commitment
…
Guide to ethical decision making
To assist in fostering a climate of ethical awareness,
conduct and decision making within Service NSW,
you may find it useful to refer to the following guide
when making decisions:
• Is the decision or conduct legal and consistent
with current government policy?
• Is the decision of [sic] conduct consistent with
Service NSW values and the Code of conduct?
• What will be the outcome for my colleagues,
Service NSW, other relevant parties and me?
• Can the decision or conduct be justified in terms
of the public interest and would it withstand
independent scrutiny?
• How would I perceive the situation if I were an
independent public observer?
• Do the outcomes raise a conflict of interest or
lead to private gain at public expense?
Avoid and disclose any real or perceived conflict of
interest
You can have real, potential or perceived conflicts
of interest in the performance of your duties. It is
your responsibility to identify any real, potential or
perceived conflict of interest and ensure that the
situation is properly managed, including disclosing
it to your manager as soon as we become aware of
the circumstances and advising your manager of any
changes to that situation.
Decline gifts, benefits or hospitality which affect, or
may be seen to affect, impartiality
Consistent with our ethical and professional standards,
you will not solicit, nor accept any money, gift, benefit,
travel, services or hospitality in connection with your
work. You should politely decline gifts, benefits or
hospitality offered for any reason that may bring your
13
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integrity and impartiality, or that of Service NSW, into
question. Where offers of gifts, benefits or hospitality
are made, you will disclose the details to your manager
who, in consultation with Governance and Risk will
determine an appropriate response.
Respect the privacy of individuals and maintain
appropriate confidentiality of information
You must apply the Privacy and Personal
Information Protection Act 1998 and the Health
Records and Information Privacy Act 2002 and the
supporting principles for the collection, storage and
usage of personal information and health information
about customers and our colleagues. These principles
are legal obligations with which you must comply.
If you work with such information, you should
familiarise yourself with the Information Protection
Principles and the Health Privacy Principles.
You must also exercise caution and judgment in
accessing and communicating personal, health and
sensitive information to our customers, colleagues
and other people. It is a crime to intentionally disclose
another person’s personal information or health
information, outside the normal performance of
your duties.
You must maintain confidentiality at all times and
ensure confidential information, in any form (such as
customer information or computer files) cannot be
accessed by unauthorised people and that information
you obtain in the course of performing your duties is
only discussed with persons, either within or outside
the office, who are authorised to have access to it.
You must be aware of the provisions in legislation,
including secrecy and anti-disclosure provisions, which
have an impact on the way we do business. A breach
of these provisions may constitute a criminal offence.
Therefore you must avoid using information:
• In ways which are inconsistent with your duty to
act impartially
• Which could cause harm or discredit any person,
organisation or Service NSW
• To gain an improper advantage for ourselves or
anyone else
Breaches of the Code of conduct
By accepting employment with Service NSW, you
have agreed to abide by this Code of conduct. If
you fail to comply with this Code of conduct or any
other lawful directive, you will be required to explain
your actions. If your conduct is contrary to the
requirements of the Code of conduct and does not
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involve an honest mistake, a range of management
options or remedies will be investigated. This may
result in action being taken against you including
dismissal from Service NSW.
As described in more detail below, on 12 January 2016,
Ms Benyamin declared that she had read and understood
the SNSW code of conduct The Commission is satisfied
that, consistent with her declaration, Ms Benyamin read
the SNSW code of conduct and that she understood her
obligations as an employee of SNSW.

Ms Benyamin
Ms Benyamin was employed by SNSW as a customer
service officer. She commenced in that role on
approximately 18 January 2016, initially in a part-time
capacity. In about May 2017, she successfully applied
for a full-time position. She commenced work at the
Parramatta SNSW centre, and later moved to the
Wetherill Park SNSW centre.
Ms Benyamin’s day-to-day duties at SNSW principally
involved attending to the requests of customers who
visited the service centres, dealing with matters such as
renewing registration of vehicles, converting interstate
licences, processing the registration of vehicles, changing
addresses, and transferring vehicles into the buyer’s name.
Her duties also included certifying documents because
she was a qualified justice of the peace (JP).
The Commission is satisfied that Ms Benyamin’s
day-to-day duties involved her in obtaining and accessing
private information from members of the public which
she was not entitled to use other than in the proper
performance of her official functions.
One of the “key accountabilities” identified in the role
description for a SNSW customer service officer was
to “[c]omply with privacy requirements and legislative
obligations ensuring confidentiality, privacy and integrity
of information is not compromised”. Some of the “key
challenges” identified in the same document were to
“[m]aintain an in-depth knowledge of the range of
services that SNSW provides and relevant policies and
procedures that apply” and “[e]nsure compliance and
consistent application of policies, guidelines, procedures
and legislation”.
In the exercise of her official functions, Ms Benyamin (and
indeed all SNSW customer service officers) accessed
private information of the citizens of NSW by way of
several databases owned by other NSW Government
public sector agencies. One of those databases is DRIVES,
a database owned by Transport for NSW (formerly known
as Roads and Maritime Services (RMS)). The DRIVES
database is typically used by SNSW customer service
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officers to perform end-to-end business transactions for
road and maritime activity, such as licences, driving tests,
registrations and changes of addresses. The DRIVES
database contains private information of members of
the public, including their address, contact numbers and
licence and registration details.

the confidentiality and security of all information,
systems and documents which they have access to
in the undertaking of official duties. Employees agree
to this requirement as a condition of employment
when commencing and ceasing employment with
Service NSW.

Key documents given to Ms Benyamin in
the SNSW New Starter Pack

…

As part of the process of engagement by SNSW,
Ms Benyamin received a letter of acceptance and the
SNSW New Starter Pack. Ms Benyamin signed both of
these documents on 12 January 2016. The New Starter
Pack was a-10 page document that SNSW required all
new employees to complete. On the first page of the
New Starter Pack, Ms Benyamin signed the following
declaration:
By signing below, I confirm that I have read and/
or completed (as required) and understood the
documents listed above which are included in this
New Starter Pack
I agree to comply with the requirements of relevant
legislation and policies which are referred to in this
New Starter Pack, which includes:
• Service NSW Code of conduct

General Principles, Obligations and
Responsibilities of Employees
Access to information and records held by Service
NSW is limited to employees of Service NSW in the
course of their duties.
Employees should not, under any circumstances,
access information or records (paper, electronic or any
other format) held by Service NSW, for any purpose
other than in the course of their normal official duties
and employment in Service NSW.
Confidentiality of Information
All employees of Service NSW must maintain
the confidentiality of all official information and
documents which are not published or normally made
available to the public.
Employees may only disclose information not
normally provided to the public:

• Service NSW (Salaries and Conditions)
Employees Award

• If it is required as part of their duties

• Government Sector Employment Act 2013

• If proper authority has been given to them to
do so

• Health Records and Information Privacy Act
2002 (“HRIP Act”)
• Privacy and Personal Information Protection
Act 1998 (“PPIP Act”)
…
I am aware that any breach could lead to disciplinary
action under the Government Sector Employment
Act 2013, Service NSW Code of conduct and
related policies.

• When required, or authorised, to do so by law
Employees must not make private use of official
information. Misuse of official information,
whether or not for monetary gain, may constitute
corrupt conduct and be subject to investigation
and disciplinary action including termination of
employment.
Security of Information

The New Starter Pack included checkboxes in relation
to “Confidentiality and Security of Information” and the
Service NSW code of conduct. The checkboxes were
completed by Ms Benyamin.

Employees are to ensure that any information in any
form (e.g. printed or electronic) cannot be accessed by
unauthorised persons and that sensitive information
is only discussed with persons (inside or outside of
Service NSW) who are authorised to have access to it.

The “Confidentiality and Security of Information”
documentation referred to the following requirements:

Employees are not to access information unless it is
directly relevant to the work they are performing.

Integrity of information is essential for good
government. That is why all employees (including
contractors, consultants and other skilled labour
hire) of Service NSW are required to maintain
ICAC REPORT Investigation into the conduct of a Service NSW officer

…
All employees should be aware that the right to access
and disclose information held by Service NSW, either
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verbally and/or in writing, is governed by the Privacy
and Personal Information Protection Act 1988
(NSW) (PPIP Act) and the Health Records and
Information Privacy Act 2002 (NSW) (HRIP Act)
along with common law duties of confidentiality.
Section 62(1) of the PPIP Act prohibits employees
from intentionally disclosing or using any personal
information to which they have had access, in
the exercise of official functions and duties within
Service NSW.
The responsibilities of employees for maintaining
privacy, confidentiality and security of information are
also outlined in the Service NSW Code of conduct
(a link to which was emailed to you with your letter
of offer).
…
Employees must be aware that any breach of these
obligations and responsibilities will be treated seriously
and may result in disciplinary action. Employees should
also be aware that obligations and responsibilities
regarding confidentiality of information continue to
apply after cessation of work with Service NSW.

The Commission is satisfied that, at the time
Ms Benyamin commenced employment at SNSW,
she knew that both SNSW and the law required her to
maintain confidentiality and security of the information
she had access to in the exercise of her official functions,
and that, failing to do so, could contravene the law or
result in disciplinary action being taken against her.
The Commission is also satisfied that the maintenance of
confidentiality and keeping personal information secure
were critical employment obligations of SNSW officers.

Key legislative provisions in relation
to the security and confidentiality of
information
The relevant provisions of the PPIP Act and Crimes Act
referred to in the New Starters Pack are extracted below.2
Section 62 of the PPIP Act states:
62 Corrupt disclosure and use of personal
information by public sector officials
(1) A public sector official must not, otherwise
than in connection with the lawful exercise of his or
her official functions, intentionally disclose or use any
personal information about another person to which
the official has or had access in the exercise of his or
her official functions.

It is a criminal offence, punishable
by up to two years’ imprisonment,
for any person employed or engaged
by Service NSW (including former
employees and contractors) to
Intentionally use or disclose any
personal information about another
person, to which the employee or
contractor has or had access in
the exercise of his or her official
functions, except In connection with
the lawful exercise of his or her
official functions.

Maximum penalty—100 penalty units or
imprisonment for 2 years, or both.
(2) A person must not induce or attempt to induce
a public sector official (by way of a bribe or other
similar corrupt conduct) to disclose any personal
information about another person to which the official
has or had access in the exercise of his or her official
functions.
Maximum penalty—100 penalty units or
imprisonment for 2 years, or both.

It is also a criminal offence,
punishable by up to two years’
imprisonment, for any person to
cause any unauthorised access to or
modification of restricted data held
in a computer.

(3) Subsection (1) does not prohibit a public sector
official from disclosing any personal information about
another person if the disclosure is made in accordance
with the Public Interest Disclosures Act 1994 .
(4) In this section, a reference to a public sector
official includes a reference to a person who was
formerly a public sector official.

See s.62 of the PPIP Act, s.68 of
the HRIP Act, and s.308H of the
Crimes Act 1900
[original emphasis]

The Health Records and Information Privacy Act 2002 was not
relevant for the purpose of the Commission’s investigation.
2
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The Commission is satisfied that from the commencement
of her employment by SNSW, Ms Benyamin understood
the substance of the prohibitions contained in s 62 of
the PPIP Act and s 308H of the Crimes Act, which is
extracted below.

• Disciplinary action, including termination of
employment, and/or civil action can be taken
against me for unauthorised access or release of
information
• I will only access records and process
transactions as per RMS guidelines

Section 308H of the Crimes Act states:
308H Unauthorised access to or modification
of restricted data held in computer (summary
offence)

• I will comply with the RMS’s Code of conduct
and Ethics
ALL USERS accept the following conditions:

1) A person—

• I am responsible for all access to DRIVES using
my user ID and password

(a) who causes any unauthorised access to
or modification of restricted data held in a
computer, and

• I will only access DRIVES and release
information and images as authorised

(b) who knows that the access or modification is
unauthorised, and
(c) who intends to cause that access or
modification,
is guilty of an offence. Maximum penalty—
Imprisonment for 2 years.
2) An offence against this section is a summary offence.
3) In this section—
“restricted data” means data held in a computer,
being data to which access is restricted by an
access control system associated with a function
of the computer.
4) Proceedings for an offence against this section must be
commenced not later than 12 months from when the
offence was alleged to have been committed.

• I will log out OR lock my DRIVES screen when
not in view of my workstation
It is inconceivable that Ms Benyamin did not know or
understand that it was wrong to access restricted data
without authorisation. Such a conclusion is inescapable
having regard to the information provided to Ms Benyamin
at the commencement of her employment with SNSW,
her declaration that she had read and understood this
information, and the conditions set out on the security
log on screen each time she sought access to DRIVES
restricted data. Ms Benyamin’s evidence during her
compulsory examination put the matter beyond any
doubt. She conceded she knew that supplying information
from the SNSW restricted database to third parties
was likely to contravene both s 62 of the PPIP Act and
s 308H of the Crimes Act (see chapter 2).

The Commission is satisfied that the information stored
on the DRIVES database is “restricted data” within the
meaning of the Crimes Act. During her compulsory
examination, Ms Benyamin acknowledged that the
definition of “restricted data” covered the information she
accessed on the DRIVES database.
It is also relevant to note that each time a customer
service officer logs on to the DRIVES database, it is a
condition of access that the customer service officer
agree to the terms outlined on the security log on screen.
These terms stipulate the obligations of confidentiality
imposed on SNSW officers when seeking access to the
data stored on DRIVES. The security log on screen states:
WARNING: All information & images on the RMS’s
DRIVES database are confidential. Unauthorised
access and use of DRIVES is prohibited and may
breach privacy law. As an RMS employee accessing
DRIVES, I accept the following conditions:
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Chapter 2: The 5 January 2019
communications between Ms Benyamin
and Mr Al-Dakak
This chapter addresses the intercepted communications
between Ms Benyamin and Mr Al-Dakak of 5 January
2019 and the questions whether Ms Benyamin:
•

agreed to process a motor vehicle registration in
return for the payment of a financial benefit by
Mr Al-Dakak or his associate

•

agreed to supply the address of the owner
of a registered vehicle to Mr Al-Dakak or his
associates in return for the payment of a financial
benefit by Mr Al-Dakak or his associate

•

drafted the wording for a false and misleading
statutory declaration to facilitate the registration
of a motor vehicle on behalf of Mr Al-Dakak or
his associate.

Lawfully intercepted telephone
call at 2.47 am
Mr Al-Dakak is a family friend of Ms Benyamin. They met
each other during high school.
At 2.47 am on 5 January 2019, a telephone call between
Ms Benyamin and Mr Al-Dakak was intercepted.
The following exchange took place:
Mr Al-Dakak:

I was going to ask you I have a really
rich kerrot, yeah.

Ms Benyamin:

Mm.

Mr Al-Dakak:

Like a rich, rich kerrot and um –

Ms Benyamin:

Mm.

Mr Al-Dakak:

– and all he needs is, um, um, his
egoray aperpay [Pig Latin “rego
paper”] kerrots, all he needs is that,
because the guys …

Ms Benyamin:
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Is it – is it his actual ar-

Mr Al-Dakak:

It’s his, it’s his, but he um, um he was
in gaol and, um, he told his mate to
put it in his name, it’s in his mate’s
name, yeah, and –

Ms Benyamin:

Yeah.

Mr Al-Dakak:

– and then when he came out of gaol,
um, his mate put it in his, his like in
his own, like – the guy – his mate put
it in his name right, and then um, his
mate like he’s nowhere to be seen, but
he’s got the car still, like my mate’s
still got the car. All he needs is egoray
[“rego”] papers –

Ms Benyamin:

So okay so, so his mate –

Mr Al-Dakak:

– so he can transfer it.

Ms Benyamin:

– his mate did put it in his name for
him –

Mr Al-Dakak:

Yeah, yeah, yeah.

Ms Benyamin:

– but he just doesn’t have the rego
papers?

Mr Al-Dakak:

Yeah, he just doesn’t have the rego
papers and he needs to renew the
rego on it.

Ms Benyamin:

Oh, okay. Um –

Mr Al-Dakak:

Are you able to do just the papers?

Ms Benyamin:

Um, I need to have a look to see is
the rego active, cancelled, expired –

Mr Al-Dakak:

No, no the, the rego, the rego is
finished. He needs to do like a pink
slip and, um –

Ms Benyamin:

Blue slip.
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Mr Al-Dakak:

No because it’s been two weeks.

Ms Benyamin:

Ms Benyamin:

Oh, okay because if it’s been over
three months the system doesn’t print
it out, it’s only if it’s been –

Are you sure it’s not like a kerrot,
kerrot –

Mr Al-Dakak:

No, no kerrot, kerrot I swear to God
it’s not. I swear to God.

Mr Al-Dakak:

It’s been two weeks he said.

Ms Benyamin:

Alright.

Ms Benyamin:

Okay, um –

Mr Al-Dakak:

You can check yourself.

Mr Al-Dakak:

What do you think?

Ms Benyamin:

I’ve got work tomorrow so –

Ms Benyamin:

Yeah, if it’s only been two weeks, um,
and there’s no outstanding fines –

Mr Al-Dakak:

I just need the rego plate number
that’s it?

Mr Al-Dakak:

No, no there’s nothing there’s nothing
on the car. No, no the car is fine babe.

Ms Benyamin:

Yeah, but, um, can you –

Mr Al-Dakak:

He’ll come in.

Ms Benyamin:

Not the car. If there’s outstanding
fines under the person’s name, and I
can’t print out the rego paper.

Ms Benyamin:

Oh, if he comes in beautiful.

Mr Al-Dakak:

Yeah, he’ll come in and do it.

Ms Benyamin;

If he comes in beautiful.

Mr Al-Dakak:

Alright so you working tomorrow?

Ms Benyamin:

Yeah.

Mr Al-Dakak:

Alright done, let me speak to him,
um, and, yeah, done. Let me speak to
him and … Do you want me to call
you back, or do you want me to call
you tomorrow if you’re gonna sleep?

Ms Benyamin:

Call me back because I’m gonna
have a cigarette now and –

Mr Al-Dakak:

Alright, give me two minutes and I’ll
call you back.

Ms Benyamin:

Alright bye.

Mr Al-Dakak:

Alright bye babe.

Mr Al-Dakak:

Yeah, the car’s been at his house the
whole time anyway. The bloke didn’t
even drive it, he just put it in his
name.

Ms Benyamin:

Yeah, if it’s only lapsed two weeks it
should print out the renewal notice
so he can do pink slip, green slip,
renew it.

Mr Al-Dakak:

Okay how much do you want? I’ll
just give any price I don’t give a fuck,
fuck the cunt.

Ms Benyamin:

Um –

Mr Al-Dakak:

I’ll tell him fuckin’ five hundred.

Ms Benyamin:

Yeah, just do that and see what he
says with it (giggles).

Mr Al-Dakak:

He won’t say no …
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During his compulsory examination, Mr Al-Dakak told the
Commission he was familiar with, and sometimes spoke,
Pig Latin. He did not dispute the accuracy of the Pig Latin
translations, which the Commission has inserted into the
transcripts of his conversations with Ms Benyamin.

“Kerrot”
Both Ms Benyamin and Mr Al-Dakak told the
Commission that the word “kerrot” (other spelling
variations include “kyrot”, “kyorte” or “kyoort”) was
a word that they invented during high school and it
assumed a different meaning depending on the context.
For example, in relation to the friend who was a “really
rich kerrot”, Mr Al-Dakak told the Commission, “I have
a lot of friends that have money”.
In relation to Ms Benyamin’s statement, “Are you sure
it’s not like a kerrot, kerrot?”, Mr Al-Dakak told the
Commission that he thought this was a reference to
a stolen vehicle. He said his subsequent response to
Ms Benyamin, “No, no kerrot, kerrot I swear to God it’s
not. I swear to God”, was an assurance that there was
no stolen vehicle involved and “it’s not anything illegal”.
Ms Benyamin told the Commission that she did not know
what she was referring to, but she had no alternative
explanation. The Commission is satisfied that “kerrot”,
in this context, meant a stolen vehicle. It reflected
Ms Benyamin’s concern that what Mr Al-Dakak had
in mind was the transfer of registration in respect of a
stolen vehicle.

Ms Benyamin and Mr Al-Dakak claimed
to have no recollection of the 2.47 am
telephone call
Both Mr Al-Dakak and Ms Benyamin gave evidence
during their compulsory examinations that they could not
recall the 2.47 am telephone call.
Mr Al-Dakak claimed that he had no recollection of
the conversation because he was “on cocaine” and
“not in the right state of mind”. He said he did not
know why he asked Ms Benyamin, on behalf of his
associate who was prepared to pay her money, to do
something “inappropriate”, but suggested that he was
“on drugs obviously”.
During the conversation, Mr Al-Dakak was lucid. It is
clear he was aware that Ms Benyamin was employed by
SNSW and could, in that capacity, carry out the proposed
transaction. The contents of the conversation, including
his use of the mutually understood code “kerrrot”,
demonstrate he was also aware that he was asking
Ms Benyamin to engage in wrongful conduct. In return
she would receive a financial benefit.
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The Commission is satisfied that whether or not
Mr Al-Dakak recalled the conversation, his evidence –
to the effect that his mental capacity in relation to what
he proposed to Ms Benyamin was the consequence of
drug use – was untrue. Put simply, his evidence reflected
no more than a desire to distance himself from the
proposal evidenced by the conversation.
Ms Benyamin also told the Commission during her
compulsory examination that she had no independent
recollection of the 2.47 am telephone call. She said she
could “barely remember anything” from this conversation
because she was half asleep and using prescription
medication, namely Endone and Valium. She said she
did not think she contemplated performing the vehicle
registration transfer for $500. She said, “I don’t know why
I said that”.
In addition to the matters raised by Ms Benyamin during
her compulsory examination identified in the paragraph
above, counsel for Ms Benyamin submitted that the
following matters were relevant considerations for the
Commission. First, the telephone calls occurred in the
early hours of the morning, in this case at 2.47 am.
Secondly, the audio of the 2.47 am telephone call
indicated that her speech was audibly different from
her normal speech as reflected in the compulsory
examination. Parts of her speech sounded like a person
who had recently woken up or was otherwise affected by
fatigue. Thirdly, that she was having difficulty sleeping at
the time of the call.
Counsel for Ms Benyamin further submitted that it was
reasonable to conclude that the combined effect of fatigue
and medication may have made Ms Benyamin more
suggestible and affected her ability to reason soundly
by reference to her legal and ethical obligations. It was
submitted that the matters raised in the submissions
of Counsel Assisting in relation to “an absence of
‘impediments’ to mental capacity” simply did not address
the practical reality that a person may be able to speak and
understand others, and yet the quality of their reasoning
and judgment may be affected.
The Commission does not accept these submissions.
No evidence was provided by or on behalf of
Ms Benyamin that she had been prescribed Endone or
Valium. No expert medical opinion was provided by, or
on behalf of, Ms Benyamin that use of these medications
would impair her judgment to the extent suggested by
Ms Benyamin’s counsel, if at all.
The audio of the conversation that occurred at 2.47 am
suggests Ms Benyamin may have been asleep at the time
the telephone rang, or awake and fatigued. However, the
Commission is satisfied that her ability to reason soundly
by reference to her legal and ethical obligations was
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not impaired. She expressed herself clearly. Her speech
was cogent and coherent. She knew who was calling
and she knew what Mr Al-Dakak was asking her to
do. The Commission is also satisfied Ms Benyamin
understood that Mr Al-Dakak’s request would involve
wrongful conduct on her part but that she would receive
a benefit or reward in return. Her only concern was the
vehicle might be stolen; a concern that was addressed by
the mutually understood “kerrot” code.

Mr Al-Dakak and Ms Benyamin’s
account of the 2.47 am telephone call
After hearing the 2.47 am telephone call played to him
during his compulsory examination, Mr Al-Dakak told the
Commission that he did not think he asked Ms Benyamin
to do anything illegal. He was unable to identify any of the
people he referred to in the 2.47 am call, except that the
person transferring the vehicle was an associate named
“George”, whose surname he could not recall. He did
not know any particulars about the vehicle. He said he
probably told “George” that he had a “friend who works at
SNSW, maybe she can answer a question for us”. He said
he called Ms Benyamin because he wanted her “advice on
what needs to be done” for a vehicle transfer.
Ms Benyamin told the Commission that what
Mr Al-Dakak described in the 2.47 am call sounded like a
“normal procedure” for a vehicle transfer. She said she did
not know the identity of Mr Al-Dakak’s associate or any
particulars about the vehicle.
Ms Benyamin accepted that, although a vehicle transfer
was a “normal procedure”, she was being asked by
Mr Al-Dakak to access restricted data on DRIVES to
review the status of the registration, including whether
it had lapsed or whether there were any outstanding
fines that would prevent the transfer until paid. She said
that Mr Al-Dakak’s proposal to her did not involve, on
her part, unauthorised access of SNSW’s restricted
data. She claimed the scenario reflected in the 2.47 am
telephone communication involved Mr Al-Dakak’s friend
attending the SNSW service centre. She said that,
in those circumstances, she could share the information
with Mr Al-Dakak’s associate as part of her official
functions once she had confirmed his identity and he
proved he was the owner of the vehicle. Such proof was
usually provided by way of a receipt, registration papers or
a statutory declaration.
The Commission does not accept that what was
anticipated by Mr Al-Dakak and Ms Benyamin in relation
to the proposed transfer of registration involved a
“normal procedure”. The 2.47 am telephone conversation
foreshadowed the payment of money to Ms Benyamin.
Further, in a later communication between Ms Benyamin
and Mr Al-Dakak, Ms Benyamin provided the wording for

a false statutory declaration, which she would witness in
her capacity as a JP. The false statutory declaration was
to be relied on by Mr Al-Dakak’s associate as proof of
ownership. These matters are addressed below.

Monetary inducement or reward offered
by Mr Al-Dakak
Mr Al-Dakak was unable to tell the Commission
why he offered to pay Ms Benyamin, but suggested
it was because he was “on drugs”. He said he was
relaying information on behalf of a third party. He said
the monetary inducement may have been for the
“inconvenience” and so Ms Benyamin “could do it for
[George] and get it done quickly.”
For the reasons previously identified above, the
Commission does not accept Mr Al-Dakak’s evidence
during his compulsory examination that his mental
capacity was affected by drugs. The Commission
is satisfied there were no relevant impediments to
Mr Al-Dakak’s mental capacity. That Mr Al-Dakak may
have been facilitating the transaction on behalf of an
associate to ensure a speedy resolution of the process is
irrelevant. Whether as agent or otherwise, Mr Al-Dakak
was proposing that Ms Benyamin be paid if she attended
to the transaction personally.
During her compulsory examination, Ms Benyamin
denied she contemplated performing a vehicle registration
transfer for Mr Al-Dakak’s associate for a sum of money
when, if the associate presented to a SNSW centre, and
she was the customer service officer, the transaction
could be performed in the ordinary course of her
official functions. The Commission is not persuaded by
this evidence.
The Commission understands that in relation to matters
involving the provision of services in respect of motor
vehicles, the identity of the customer service officer who
will attend to the matter is, and is intended to be, random.
The proposal put to Ms Benyamin by Mr Al-Dakak
contemplated that this would not occur. She would be
paid on the basis that she would personally carry out the
transaction. Having regard to the fact that Ms Benyamin
subsequently provided the wording of a false statutory
declaration as to ownership that she would witness, the
Commission considers it likely that Mr Al-Dakak and his
associate were concerned that a customer service officer
other than Ms Benyamin might not be satisfied as to the
ownership of the vehicle.
Counsel Assisting submitted that the Commission should
find that Mr Al-Dakak offered $500 to Ms Benyamin
to show favour to a vehicle transfer involving him or his
associate in relation to the affairs or business of SNSW.
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Counsel for Ms Benyamin submitted that it was not
entirely clear what it means to “show favour” in respect
of a vehicle transfer that Ms Benyamin understood to
be a “normal procedure”. The Commission is satisfied
that what was contemplated by Mr Al-Dakak and
Ms Benyamin did not involve a “normal procedure”;
nor did Ms Benyamin understand this to be so. She was
to be paid a sum of money for personally attending to the
transaction rather than have the risk of another customer
service officer doing so. She would be satisfied as to
ownership of the vehicle, but another customer service
officer might not. In this context to “show favour” means
to act partially.
Counsel for Ms Benyamin also noted that, when an
amount of $500 was suggested during the 2.47 am
telephone call, Ms Benyamin said, “Yeah, just do that and
see what he says with it” and then giggled. This supported
an inference that she may not have been entirely serious
in her response. Further, as previously noted, counsel for
Ms Benyamin also sought to persuade the Commission
that the combined effect of fatigue and medication may
have made Ms Benyamin more suggestible and affected
her ability to reason soundly by reference to her legal and
ethical obligations.
The Commission does not accept Ms Benyamin’s
submissions. The question of Ms Benyamin’s mental state
has already been addressed. The Commission is satisfied
that the “giggle” referred to by Ms Benyamin’s counsel
did not reflect a lack of seriousness on her part; rather,
it suggested a recognition by Ms Benyamin that despite
Mr Al-Dakak’s belief his associate “won’t say no” his
associate might consider the amount to be excessive.
Mr Al-Dakak suggested he would put the sum of $500 to
his associate in the belief that the associate would agree
to pay this amount for the services of Ms Benyamin.
What is clear from the contents of the 2.47 am telephone
call is that Ms Benyamin was prepared to proceed
with the transaction for a financial benefit. If $500
was not acceptable then another sum might be agreed.
Ms Benyamin may have “giggled” but her subsequent
actions, which are addressed later in this chapter,
demonstrate her commitment to proceed.

SNSW’s guide to ethical decisionmaking
Under the SNSW code of conduct, Ms Benyamin was
obliged to act ethically, honestly and with integrity.
The Commission has already addressed the question of
whether $500 was offered to Ms Benyamin or, more
accurately, whether Mr Al-Dakak would seek approval
from his associate in the belief this amount would be
approved. What is clear from the 2.47 am telephone call
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is that Ms Benyamin was prepared to exercise her official
functions for money.
Counsel for Ms Benyamin submitted that it may be
accepted that Ms Benyamin ought to have declined any
suggestion of gifts or benefits in relation to purported
performance of her official functions, in accordance with
the code of conduct.
Relevant sections of the code of conduct have been set
out in chapter 1. The code of conduct contains a guide to
ethical decision-making. Many of its provisions are clearly
relevant to Ms Benyamin’s conduct.
It should be noted, however, that whether or not
Ms Benyamin has committed any disciplinary offence is
not a matter for the Commission. Pursuant to
s 74B(1)(a) of the ICAC Act, the Commission is
prohibited from including in its reports a finding or opinion
that Ms Benyamin has committed, is committing, or is
about to commit a disciplinary offence. Whether or not
Ms Benyamin has committed a disciplinary offence is
a matter for her employer: SNSW. Nevertheless, the
Commission is satisfied that SNSW should take into
account the code of conduct, including the guide to
ethical decision-making, when considering what action it
should take, if any, in relation to Ms Benyamin’s conduct.
There was no evidence before the Commission that:
•

Mr Al-Dakak or his associate attended SNSW
on 5 or 6 January 2019

•

Ms Benyamin received any payment to assist
either Mr Al-Dakak or his associate

•

Ms Benyamin accessed the DRIVES restricted
database in relation to the proposed transfer of
registration

•

Ms Benyamin altered records held on DRIVES
(that is, details of ownership) in return for
payment.

However, the Commission’s investigation exposed two
further questions arising from the 2.47 am telephone call
that required investigation.
First, whether Ms Benyamin had agreed to Mr Al-Dakak’s
proposal to transfer the registration of a vehicle, including
accessing restricted data held on DRIVES to facilitate the
transfer, in return for payment. That question has been
answered in the affirmative. It should be noted that the
transfer would have necessarily involved the alteration of
records stored on DRIVES.
Secondly, whether Ms Benyamin subsequently engaged
in any overt acts to advance the agreement. This question
is addressed later in this chapter.
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Lawfully intercepted telephone
call at 2.55 am
At 2.55 am on 5 January 2019, approximately eight
minutes after the 2.47 am telephone call, another
telephone call between Ms Benyamin and Mr Al-Dakak
was intercepted. The exchange was recorded. At certain
points, the Commission has inserted its interpretation of
the meaning of what was said.
Ms Benyamin:

Yeah Kerrot

Mr Al-Dakak:

Hey perdy.

Ms Benyamin:

Hey kerrot.

Mr Al-Dakak:

What ya doing boo boo?

Ms Benyamin:

Ah nothing kerrot, I’m just drawing
on the kerrot, kerrot, one sec.

Mr Al-Dakak:

Like um there’s a kerrot with a
number plate, that needs the keritus
kerrot. Do you know what I mean?

[Pig Latin – know] where he isway
[Pig Latin – is], so because they want
to go get the oneyma [Pig Latin –
money] and give the arcay [Pig Latin
– car] back to him. Do you get what
I mean?
Ms Benyamin:

Mmmm, mm, mm.

Mr Al-Dakak:

And it’s, it’s, it’s iftyfa [Pig Latin
– fifty] 50K, so like they’ll pay
whatever.

Ms Benyamin:

Mmm.

Mr Al-Dakak:

It’s, it’s, it’s … if that’s worth 50
– if it’s worth 50K for them then
that means they’ll pay like a like a k
[$1,000] for that.

Ms Benyamin:

What do you reckon they’ll pay for
the Adi-kerrot [address]?

Mr Al-Dakak:

$1,000.

Ms Benyamin:

There’s a what kerrot?

Ms Benyamin:

Mr Al-Dakak:

There was a number plate kerrot but
they just need the A-Kerrot.

Nah I can’t Kerrot, there’s no way
I’m risking a Kerrot for $1,000.

Mr Al-Dakak:

Alright you tell me. You tell me.

Ms Benyamin:

Ah Kerrot that one’s a bit lethal.

Ms Benyamin:

Mr Al-Dakak:

I know but they’ll ayeitpay [Pig Latin
– pay it] whatever the fuck you
ontway [Pig Latin – want].

Ms Benyamin:

That one’s like a lethal, lethal.

Like you know that there’s been other
times that I’ll do shit like that for like,
bro for nothing. It depends on the
sitch [situation] … bro there’s no
way I’m gunna risk my Kerrot for a
grand, like no way.

Mr Al-Dakak:

Really? Is it hard?

Mr Al-Dakak:

Ms Benyamin:

Ah no, no it’s not hard. I could click
my fingers and it will happen. It’s just
illegal.

Mr Al-Dakak:

Umm, so they have the arcay
[Pig Latin – car] because they …
the bloke ippedray [Pig Latin –
ripped] them, yeah?

Ms Benyamin:

Yeah.

Mr Al-Dakak:

And they took his arcay [Pig Latin
– car], there’s –

Oh no but … what you need to
understand is they just eednay
[Pig Latin – need] the address, yeah
but … they’re not doing anything
bad and … the bloke’s not hard to
find. It only happened last week.
They can … find out where he lives
but if they’re doing this through you
then you might as well do two in one
hit [referencing both the proposed
transactions referred to in the
2.47 am and 2.55 am calls] and
make you as much money … Do you
want me to say two [$2,000]?

Ms Benyamin:

Mmm.

Ms Benyamin:

Mr Al-Dakak:

– like because they didn’t give them
it’s giving them the (unintelligible).
So they took his arcay [Pig Latin
– car] and um they don’t owknay

Nah I won’t do it Kerrot for less than
five [$5,000]. Like no way.

Mr Al-Dakak:

Alright, I’m gunna tell them five,
I swear to God they’ll do it.
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Ms Benyamin:

Usually I get offered like ten kerrots
[$10,000] for it and I never do it.
I still don’t even want to do it even
for that amount.

Mr Al-Dakak:

But if you don’t want to do it, it’s
fine. I’ll just tell them “nah she can’t
do that. But like she can do the other
one for you”.

Mr Al-Dakak:

Really? Does it come up that you
even looked up it?

Ms Benyamin:

Ms Benyamin:

Yes Kerrot it comes up that it’s –

Mmm umm I’ll only like risk it for like
that much and I would only be doing
it –

Mr Al-Dakak:

Oh it comes up that you looked up
the … number plate?

Mr Al-Dakak:

Alright so I’m gunna tell him five.
I’m gunna say –

Ms Benyamin:

So if … if those Kerrots do anything
to the kerrot –

Ms Benyamin:

– because I’d only be doing it because
like it’s like you.

Mr Al-Dakak:

Like complaints. Oh no, no, no, no,
no they’re not doing anything to the
Kerrot. They’re ah returning his car
instead and telling his parents to pay
for the money.

Mr Al-Dakak:

– it’s for me.

Ms Benyamin:

– but otherwise bro I get offered like
20 Kerrots, 10 Kerrots but I never do
it.

Mr Al-Dakak:

Oh O.K. if you’re not comfortable
doing it babe, it’s fine. Like I don’t
care … but I’m just trying to make
the money for affTay [Pig Latin –
Taff]3 too, so who cares.

Ms Benyamin:

Yeah, I know. Well if –

Mr Al-Dakak:

– and he’ll actually come tomorrow.

Ms Benyamin:

If there’s no actual drama kerrot,
kerrot

Mr Al-Dakak:

If you want, you want we can do
them. Do you know what we can do?

Ms Benyamin:

That he wants.

Mr Al-Dakak:

Alright so tomorrow we do the first
Kerrot [the transaction discussed in
the 2.47 am telephone call] which
isn’t nothing, ah nothing bad.

Ms Benyamin:

Mmm.

Mr Al-Dakak:

Yeah and then you can –

Ms Benyamin:

Mmm.

Ms Benyamin:

Yeah, nah, I’m just saying in general
so that that’s why like –

Mr Al-Dakak:

Yeah I know what you mean, I know
exactly what you mean.

Ms Benyamin:

– like you know, you know how many
people offered me, like –

Mr Al-Dakak:

But, but how would they owknay
[Pig Latin – know], how would they
owknay [Pig Latin – know] –

Ms Benyamin:

It’s with my, my, owsa [Pig Latin –
user] –

Mr Al-Dakak:

– like um how they got the address?

Ms Benyamin:

– it’s with my Kerrot, like –

Mr Al-Dakak:

No, not you. I’m saying how would
those people –

Ms Benyamin:

Oh, oh –

Mr Al-Dakak:

– know where they got the address
from, you know what I mean?

Ms Benyamin:

Well they won’t unless they do –

Mr Al-Dakak:

Mr Al-Dakak:

And there, they, they can’t call the
coppa’s because it’s over, like Kerrots,
so –

– tell him, you can talk to about the
other Kerrot and see what you think.

Ms Benyamin:

Yeah that’s fine.

Mr Al-Dakak:

You know what I mean? So we’ll do
one by one and then you can talk to

Ms Benyamin:

Yeah I know.

Mr Al-Dakak:

You know what I mean?

Ms Benyamin:

Umm. It’s just like their investigation
kerrots.

Both Ms Benyamin and Mr Al-Dakak claimed they did not know
the meaning of the word.
3
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him about the other kerrot [supplying
the address of a motor vehicle’s
owner].

Mr Al-Dakak:

Eww on Rage?

Ms Benyamin:

Yeah bro, you know.

Ms Benyamin:

Yep. Alright, um –

Mr Al-Dakak:

(unintelligible)

Mr Al-Dakak:

Does that sound good?

Ms Benyamin:

Oh my God I don’t know what to do,
fuck.

Ms Benyamin:

Alright and are you sure cause I don’t
want youse to come for no reason
cause the computer doesn’t let me
print if it’s lapsed rego over three
months or if the rego’s cancelled for
fines or anything like that [that is,
the transfer of registration of the
vehicle discussed in the 2.47 am
telephone call]

Mr Al-Dakak:

You know what to do right now?

Ms Benyamin:

What?

Mr Al-Dakak:

Facetime me, quick, quick, quick,
quick.

Ms Benyamin:

Alright hold on.

Mr Al-Dakak:

Quick, quick, quick, quick, quick,
quick. Yeah it’s this.

Mr Al-Dakak:

Hold on one second. Let me just
double check, let me double check,
one second.

Ms Benyamin:

So just triple check.

Mr Al-Dakak:

G., G. –

Ms Benyamin:

Yeah Kerrot.

Mr Al-Dakak:

One second let me ask him, let me
ask him (talking in background).
G. just come here for one second.

G:

Yeah, yeah I’m coming.

Mr Al-Dakak:

Are you coming? (unintelligible …)
Come here for a second.

G:

Yep.

Mr Al-Dakak:

Alright. Come.

G:

Yes.

Mr Al-Dakak:

Alright so um, babe?

Ms Benyamin:

Mmm.

Mr Al-Dakak:

Turn down the music, turn down the
music, come, come, come. Alright
I’ll ask him about the first kerrot
[the transfer of registration of the
vehicle discussed in the 2.47 am
telephone call]. Come G.

Ms Benyamin:

Bro I woke up to fucken rock music
on TV. Like I want to commit suicide.

Mr Al-Dakak:

Why what’s wrong?

Ms Benyamin:

The, I woke up to fucking rock music
on TV. How, I don’t know.

Ms Benyamin and Mr Al-Dakak’s
evidence in relation to the 2.55 am
telephone call
Both Mr Al-Dakak and Ms Benyamin told the
Commission that they could not recall the 2.55 am
telephone call.
Mr Al-Dakak’s evidence was that he had no independent
recollection of the 2.55 am telephone call because again
he was “obviously under the influence of drugs”. For the
reasons already provided in relation to the 2.47 am
telephone call, the Commission rejects this evidence.
Ms Benyamin’s evidence was that she had no independent
recollection of the 2.55 am telephone call. She said, “I was
out of it on medication that was affecting my ability to
interact properly or make decisions properly.” It should
be noted that Ms Benyamin admitted it was “possible”
that she had agreed to disclose the address for $5,000
but insisted her judgment was affected by medication.
For the reasons already provided in relation to the 2.47 am
telephone call, the Commission rejects this evidence and
the submissions of her Counsel. The same submissions
were made in respect of both the 2.47 am and 2.55 am
telephone conversations.
When the 2.55 am telephone call was played to her,
Ms Benyamin told the Commission that she thought
Mr Al-Dakak was asking for an address from the
DRIVES restricted database. She said “A-Kerrot” meant
address. She said she did not know the identity of either
Mr Al-Dakak’s associates or the person who allegedly
“ripped off ” Mr Al-Dakak’s associates. She knew that
Mr Al-Dakak was asking her, and offering an inducement,
to perform something risky and illegal. She claimed she
“wouldn’t do that”.
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After listening to the recording of the 2.55 am telephone
call, Mr Al-Dakak gave evidence that he could not recall
the identities of the people involved, although it “might
have” involved the “George” referred to in the 2.47 am
call . He agreed the scenario he had described in the call
involved Ms Benyamin disclosing the address of the owner
of a vehicle. He did not dispute the accuracy of the Pig
Latin translations in his conversations with Ms Benyamin.
He disagreed that he was offering Ms Benyamin an
inducement; rather, he said he was “relaying information”.
The terms of the conversation suggest that Ms Benyamin
was concerned in relation to the risks arising from
Mr Al-Dakak’s request and the legality of what she was
being asked to do. It was “lethal”. It was “illegal”. SNSW
might discover what she had done via her digital footprint.
She was also concerned that harm might be caused to the
owner of the vehicle or to the residents at the address she
would supply.
The Commission is satisfied that it was for these reasons
Ms Benyamin sought to increase the amount she would
be paid from $1,000 to $5,000. Mr Al-Dakak gave
Ms Benyamin the opportunity to decline. She did not do
so. Rather, she said she would “only risk it for that much
[$5,000] and I would only be doing it … because like it’s
like you”.
Counsel for Ms Benyamin submitted that Ms Benyamin
did not agree to do anything for $5,000. He submitted
that the transcript of the 2.55 am telephone call did not
show that Ms Benyamin “agreed to receive $5,000 from
Mr Al-Dakak” as submitted by Counsel Assisting. It was
submitted that the proposition that Ms Benyamin “agreed”
is very different from the more accurate statement
that, during the 2.55 am telephone call, Ms Benyamin
confirmed she “would discuss [with Mr Al-Dakak’s friend
upon his attendance at the registry] whether she would
do what was required of her in respect of a proposed
payment of $5,000”. It was submitted that the transcript
of the 2.55 am telephone call showed that Ms Benyamin
and Mr Al-Dakak had a discussion about a payment but
did not agree on any particular course of action other
than to have further discussions with another person,
presumably George.
The Commission is satisfied that Ms Benyamin was
prepared to supply the address of the owner of a vehicle
in return for the payment of a financial benefit, namely,
$5,000. As with the 2.47 am conversation, the agreement
may have been conditional upon agreement between
Mr Al-Dakak and his associate that this amount would
be paid and, in the case of the 2.55 am call, further
discussions taking place between Ms Benyamin and
Mr Al-Dakak’s associate at the service centre the next
day. At their highest, these may have been conditions
subsequent to the agreement between Ms Benyamin
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and Mr Al-Dakak that she would proceed in return for a
$5,000 payment.
Again, there was no evidence put before the Commission
that Mr Al-Dakak or his associate attended SNSW
on 5 or 6 January 2019. Nor was there evidence that
Ms Benyamin received any payment to assist either
Mr Al-Dakak or his associate.
The Commission did not identify any evidence on the
DRIVES data logs indicating any unauthorised access
by Ms Benyamin, or that she disclosed an address to
Mr Al-Dakak or his associate in relation to the matters
discussed during the 2.55 am telephone call.
There is no evidence that Ms Benyamin altered any
records stored on DRIVES. However, the Commission
is satisfied that Ms Benyamin was prepared to proceed if
paid the sum of $5,000.
However, the Commission does not accept
Ms Benyamin’s submission that the transcript of the
2.55 am telephone call did not show that Ms Benyamin
“agreed to receive $5,000 from Mr Al-Dakak” and
therefore, as the Commission understands the submission,
she did nothing wrong.
As previously noted, the Commission is satisfied
Ms Benyamin agreed to progress the matter on the basis
she would be paid $5,000 in return. It does not accept
the submission put by Ms Benyamin’s counsel that a
reasonable explanation as to why no further steps were
taken to carry the alleged agreement into effect was
that Ms Benyamin did not intend to follow through,
notwithstanding her discussion with Mr Al-Dakak. While
at some point Ms Benyamin may have decided not to
proceed, the Commission is satisfied that the telephone
call of 2.55 am reflected an agreement to supply the
address of a third party in exchange for payment of
$5,000. At common law withdrawal of a party from a
conspiracy before the substantive offence is committed is
not a defence (R v Bolos [2003] NSWSC 658; Halsbury’s
Laws of Australia [130-7425].

SNSW’s guide to ethical decisionmaking
The code of conduct (see chapter 1) contains a guide to
ethical decision-making. Many of its provisions are clearly
relevant to Ms Benyamin’s conduct, as reflected in the
2.55 am telephone call.
Again, the Commission is satisfied that SNSW should
take into account the code of conduct, including the guide
to ethical decision-making, when considering what action
it should take, if any, in relation to Ms Benyamin’s conduct.
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Lawfully intercepted
communications between 3.25 am
and 3.31 am

gone overseas. Please transfer the above vehicle
into my name as it is my car and I have payed
[sic] the above amount in full already to the seller.

At 3.25 am on 5 January 2019, Mr Al-Dakak texted
Ms Benyamin: “5 mins away boo”. At 3.28 am,
Ms Benyamin responded to Mr Al-Dakak: “Ok”.
Ms Benyamin told the Commission she had no
independent recollection of Mr Al-Dakak visiting her that
morning. She said she was on medication.
At 3.31 am on 5 January 2019, a telephone call between
Mr Al-Dakak and Ms Benyamin was lawfully intercepted.
During this call, Mr Al-Dakak said, “We’re outside
kerrot” and Ms Benyamin said, “…come up kerrot”.
Mr Al-Dakak’s statement that “we’re outside” implied
someone was with him.
Ms Benyamin told the Commission she had no
independent recollection of seeing Mr Al-Dakak, nor
anyone else, at that time.

•

At 6.56.38 am, Mr Al-Dakak texted: “Ok babe
I’ll write it down on paper before I come”.

•

At 6.56.42 am, Ms Benyamin texted: “Best plan
Kyorte and just click jp on the machine and they
will give it to me anyways cause I’ll be the only jp
there”.

•

At 6.56.57 am, Mr Al-Dakak texted: “Ok
kyoort”.

•

At 6.57.10 am, Ms Benyamin texted: “No write
it on a stat dec paper they have it there and I’ll
Certify it there aswell [sic]”.

•

At 6.57.22 am, Mr Al-Dakak texted: “Oh ok
babe”.

•

At 6.59.22 am, Ms Benyamin texted:
And if for whatever reason they say there no JPs
say yes there is the lady there told me to come
back to her cause I couldn’t find my transfer
receipt she told me to try and contact the seller
and if not to come back and do a stat dec and that
she’ll certify it.

Although it might be open to the Commission to find that
Mr Al-Dakak attended the premises of Ms Benyamin with
an unknown associate, in the absence of knowing what
then occurred, the communications between 3.25 am and
3.31 am did not advance the Commission’s investigation.
•

Intercepted text messages
between 6.53 am and 7 am
Between 6.53 am and 7 am on 5 January 2019,
Ms Benyamin and Mr Al-Dakak exchanged the following
text messages. They concerned the proposed transfer of
the vehicle first referred to in the 2.47 am call:
•

At 6.53.17 am, Ms Benyamin texted: “Change of
mind better plan”.

•

At 6.53.37 am, Ms Benyamin texted: “Ask for a
stat dec as soon as you go in”.

•

At 6.53.46 am, Ms Benyamin texted: “Write this
I’ll Jp it”.

•

At 6.54.19 am, Ms Benyamin texted:
I “name” of “address” purchased the vehicle
“number plate” with vin number “vin” on the “sale
date” from “sellers name” of “sellers address” and
lic number “sellers lic number if you have it” for
“purchase price”.
I have lost the original receipt
I have made several attempts to contact the seller
with no luck. I have tried phoning him and going
to where he lives but his family told me he has

At 7.00.06 am, Ms Benyamin texted: “Worst
case if they lie. And watch out for ginger boy
Kyorte Incase [sic] he’s next to me x”.

The Commission is satisfied the references to “the lady”,
“she” and “she’ll” in the 6.59.22 am text message are
references to Ms Benyamin.
During her compulsory examination, Ms Benyamin
confirmed these texts were sent in relation to the 2.47 am
call concerning the transfer of a vehicle. However, she
advanced her own interpretation of the texts.
As to her words in the 6.53.46 am text, “Write this I’ll
Jp it”, Ms Benyamin claimed the words “Write this”
meant write “something similar to this” but did not
mean write the exact wording. She said she thought the
words used by her in relation to the statutory declaration
referred to in her 6.54.19 am text would be adapted and
the deponent’s declaration would be “something similar
to [her script] in their own context”. She said the words
texted to Mr Al-Dakak were either “just off the top of
my head” or something she looked up online, because she
knew what information SNSW required. She also told
the Commission that the words used by her were not a
SNSW template. However, it was “like a template” and
“wasn’t what I was expecting him to write”.
Ms Benyamin acknowledged the words she supplied to
Mr Al-Dakak for the purpose of preparing a statutory
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declaration contained statements that, based on her
telephone conversations with Mr Al-Dakak at 2.47 am
and 2.55 am on 5 January 2019, she knew were untrue.
For example, Ms Benyamin knew no attempts had
been made to notify the seller, or telephone him or visit
his address, and there was no suggestion there was
any original receipt or it had been lost. In making the
acknowledgement referred to above, Ms Benyamin said
again that she did not intend for Mr Al-Dakak or his
associate to use the exact script.
Ms Benyamin told the Commission that, as a JP, she
would not have witnessed a statutory declaration of
Mr Al-Dakak or his associate in the words she drafted at
6.54.19 am because they were untrue. She acknowledged,
however, that, if she personally served a customer at
SNSW who required both a transfer of vehicle and
a document to be certified, she would be the person
responsible for processing the transaction. Ms Benyamin
claimed, however, that, if Mr Al-Dakak or his associate
had attended SNSW and produced a statutory declaration
in the words suggested by her, she would have first asked
questions such as, “What happened? Where’s the receipt?
Have you tried to contact the seller”, before witnessing
the statutory declaration.
The Commission does not accept Ms Benyamin’s
evidence. It is clear that the transaction was to be carried
out in a covert manner using her suggested wording.
She suggested that particular steps be taken to ensure
that she would conduct the transaction, what should
be done in the event that some other customer service
officer sought to process the transaction, namely, lying,
and that care should be taken to ensure that a person
identified as “ginger boy” was not nearby.
The Commission is satisfied that Ms Benyamin’s evidence
concerning the meaning of the texts and her intentions was
untrue. More particularly, the Commission is satisfied that:
•
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Ms Benyamin was proposing to Mr Al-Dakak
that her wording be used verbatim in a statutory
declaration to facilitate that transfer of the vehicle
knowing that the contents of the statutory
declaration were false

•

Ms Benyamin expected that her wording would
be adopted by Mr Al-Dakak or his associate

•

it was Ms Benyamin’s intention that, in her role as
a JP, she would witness the statutory declaration
knowing it to be false

•

Ms Benyamin knew and intended that SNSW
would be misled by the statutory declaration

•

Ms Benyamin knew that, by reason of her
conduct, a false record would be entered into the
DRIVES database

•

the supply of the wording by Ms Benyamin to
Mr Al-Dakak was a step taken by her in the
performance of the agreement reached between
them during the 2.47 am telephone call.

Corrupt conduct
The Commission’s approach to making findings of corrupt
conduct is set out in Appendix 2 to this report.
First, the Commission makes findings of relevant facts
based on the civil standard of proof but having regard to
the judgment of Dixon J in Briginshaw v Briginshaw (1938)
60 CLR 336. The Commission then determines whether
those facts come within the terms of s 8(1), s 8(2) or
s 8(2A) of the ICAC Act. If they do, the Commission
considers s 9 of the ICAC Act and the jurisdictional
requirements of s 13(3A) of the ICAC Act. In the case
of subsection 9(1)(a), the Commission considers whether,
if the facts as found were to be proved on admissible
evidence to the criminal standard of proof and accepted by
an appropriate tribunal, they would be grounds on which
such a tribunal would find that the person has committed
a criminal offence.
The Commission then considers whether, for the purpose
of s 74BA of the ICAC Act, the conduct is sufficiently
serious to warrant a finding of corrupt conduct.

Conspiracies to commit an
unlawful act
With the exception of federal offences, the law concerning
the crime of conspiracy in NSW is the common law.
The classic description of the crime of conspiracy at
common law is that it consists of an agreement to do
an unlawful act or an agreement to do a lawful act by
unlawful means (Mulcahy v R (1868) LR 3 HL 306
at 317).
The mens rea of the offence is the intention to do the
unlawful act and the actus reus of the offence is the fact
of agreement (Director of Public Prosecutions v Nock [1978]
AC 979).
Because the crime of conspiracy consists of the agreement,
it is no defence to assert that no steps were taken to
perform the agreement, although such steps can provide
evidence of the existence of the agreement, its parties,
its terms and its objects.
The agreement need not be attended by formalities,
although mere intention, tentative discussion,
acquiescence in the plan of another, or expectation alone,
will not amount to an agreement.
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The Commission has found that Ms Benyamin and
Mr Al-Dakak agreed to effect the transfer of the
registration of a motor vehicle in return for payment and
that steps were taken to facilitate the transfer; namely,
Ms Benyamin’s provision of the wording of the statutory
declaration to Mr Al-Dakak and her instructions to him
concerning how to ensure she was the service centre
officer who dealt with the matter.

7 Corrupt conduct
(1) For the purposes of this Act, corrupt conduct is
any conduct which falls within the description
of corrupt conduct in section 8, but which is not
excluded by section 9.
(2) Conduct comprising a conspiracy or attempt
to commit or engage in conduct that would be
corrupt conduct under section 8 shall itself be
regarded as corrupt conduct under section 8.

The Commission has also found that Ms Benyamin and
Mr Al-Dakak agreed she would supply the address of
the owner of a motor vehicle from the DRIVES system
in return for payment. There is no evidence that further
steps were taken to implement this agreement.
It might be said that Ms Benyamin’s intention was
“conditional”, in the sense that Mr Al-Dakak or his
associate were required to pay $500 and $5,000 before the
agreement reached between Mr Al-Dakak would proceed.
R v Saik [2006] UKHL 18 concerned the statutory
offence of criminal conspiracy created by s 1(1) of the
Criminal Law Act 1977 (UK). Lord Nicholls (with whom
Lord Steyne agreed) stated at [5] that:
An intention to do a prohibited act is within the scope
of section 1(1) even if the intention is expressed to
be conditional on the happening, or not happening,
of some particular event. The question always is
whether the agreed course of conduct, if carried out
in accordance with the parties’ intentions, would
necessarily involve an offence. A conspiracy to
rob a bank tomorrow if the coast is clear when the
conspirators reach the bank is not, by reason of this
qualification, any less a conspiracy to rob. In the
nature of things, agreement to do something in the
future is hedged about with conditions, implicit if not
explicit. In theory, if not in practice, the condition
could be so far-fetched that it would cast doubt on
the genuineness of the expressed intention to do an
unlawful act. If I agree to commit an offence should
I succeed in climbing Mount Everest without the use
of oxygen, plainly I have no intention to commit the
offence at all. Fanciful cases apart, the conditional
nature of the agreement is insufficient to take the
conspiracy outside section 1(1).
It should be noted that s 1(1) of the Criminal Law Act
1977 reflects the common law concept of conspiracy
(Saik at [11]; R v LK (2010) 241 CLR 177 at [112]).

Conspiracies and the ICAC Act
The ICAC Act expressly addresses conspiracies to
engage in corrupt conduct. Section 7 provides as follows:

(3) Conduct comprising such a conspiracy or
attempt is not excluded by section 9 if, had the
conspiracy or attempt been brought to fruition
in further conduct, the further conduct could
constitute or involve an offence or grounds
referred to in that section.
Section 8(2) of the ICAC Act includes conspiracies to
engage in various forms of conduct including conduct
which could involve official misconduct, bribery and
obtaining or offering secret commissions (see s 8(2)(y)).

Was the conduct of Ms Benyamin
and Mr Al-Dakak serious?
Counsel for Ms Benyamin submitted that, having regard
to the relevant circumstances of the telephone calls,
the absence of any actual transactions and the fact that
Ms Benyamin did not ultimately receive any benefit, it
is clear that the allegations in relation to the respective
payments of $500 and $5,000 offered by Mr Al-Dakak to
Ms Benyamin were neither serious nor systemic. Counsel
for Ms Benyamin submitted that the conduct involved
isolated conversations on a single day in relation to matters
that were never followed through. Counsel for Ms
Benyamin also submitted that the two allegations had no
broader effect on public administration.
The Commission does not agree with these submissions.
The Commission is satisfied that the conduct
of Ms Benyamin and Mr Al-Dakak was serious.
The agreements reached in the 2.47 am and 2.55 am
telephone calls on 5 January 2019 contemplated that
Ms Benyamin, a public official, would effect a transfer of
a vehicle registration on the DRIVES system. At 6.53 am,
she announced in a text to Mr Al-Dakak “Change of mind
better plan”. The “better plan”, with which Mr Al-Dakak
agreed, was that Ms Benyamin would provide the wording
for a false statutory declaration to Mr Al-Dakak. On the
basis of that false statutory declaration Ms Benyamin
would, in the exercise of her official functions, witness the
document, access the DRIVES restricted database, and
effect the transfer of registration. She would also provide

ICAC REPORT Investigation into the conduct of a Service NSW officer

29

CHAPTER 2: The 5 January 2019 communications between Ms Benyamin and Mr Al-Dakak

restricted data from the DRIVES database, namely, the
address of the registered owner of another motor vehicle.
What was contemplated by Ms Benyamin and
Mr Al-Dakak was wrong. It would involve compromising
a citizen’s right to privacy. It was inconsistent with
Ms Benyamin’s obligation and that of her employer
to retain personal information securely, to keep it
confidential, and otherwise to use such information only
for the purpose for which it was provided. No doubt the
conduct of Ms Benyamin and Mr Al-Dakak would have
been more serious had the agreements been completed.
However, the agreements in and of themselves were of
sufficient seriousness to attract the Commission’s powers
of investigation and its power to make findings of serious
corrupt conduct.

Was the conduct of Ms Benyamin
and Mr Al-Dakak corrupt conduct?
The Commission is satisfied that, on 5 January 2019,
Ms Benyamin dishonestly or partially exercised her public
official functions by:
•

•

•

during the 2.47 am call, agreeing to receive
a financial benefit from Mr Al-Dakak or an
associate as an inducement for her to process a
vehicle registration transfer for Mr Al-Dakak or
his associate
during the 2.55 am call, soliciting and agreeing to
receive a financial benefit from Mr Al-Dakak or
an associate as an inducement for her to disclose
to Mr Al-Dakak or his associate an address
stored on the DRIVES restricted database

•

in his text message at 6.56.38 am, agreeing to the
use of a false statutory declaration for the purpose
of facilitating a vehicle registration transfer

•

during the 2.55 am call, offering a financial
benefit to Ms Benyamin as an inducement
for her to disclose to Mr Al-Dakak or his
associate an address stored on the DRIVES
restricted database.

Subject to the limitations imposed by s 9 and 13(3A)
of the ICAC Act, the Commission is satisfied that
Ms Benyamin and Mr Al-Dakak engaged in serious
corrupt conduct.

Section 9(1)(a) of the ICAC Act
The Commission is satisfied that the conduct of
Ms Benyamin and Mr Al-Dakak could constitute or
involve a number of criminal offences as required by
s 9(1)(a) of the ICAC ACT. They are addressed below.

Corrupt commissions or rewards
It is relevant to consider s 249B of the Crimes Act, which
provides:
249B Corrupt commissions or rewards
(1) If any agent corruptly receives or solicits (or
corruptly agrees to receive or solicit) from another
person for the agent or for anyone else any benefit:
(a) as an inducement or reward for or otherwise on
account of:
(i) doing or not doing something, or having done
or not having done something, or

in her texts at 6.54.19 am and 6.59.22 am,
composing and instructing Mr Al-Dakak to
dishonestly submit a false statutory declaration
to SNSW for the purpose of facilitating a vehicle
transfer involving Mr Al-Dakak or his associate.

(ii) showing or not showing, or having shown
or not having shown, favour or disfavour to
any person,
in relation to the affairs or business of the agent’s
principal, or

In each case, Ms Benyamin’s conduct was corrupt
conduct within the meaning of s 8(1)(b) of the ICAC Act
because it was conduct that constituted or involved the
dishonest or partial exercise of her official functions.
The Commission is also satisfied that, on 5 January 2019,
Mr Al-Dakak engaged in conduct that adversely affected
or could have adversely affected the honest or impartial
exercise by Ms Benyamin of her official functions by:
•
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during the 2.47 am call, offering a financial benefit
as an inducement to Ms Benyamin for processing
a vehicle registration transfer for Mr Al-Dakak or
his associate

(b) the receipt or any expectation of which would in
any way tend to influence the agent to show, or
not to show, favour or disfavour to any person
in relation to the affairs or business of the
agent’s principal,
the agent is liable to imprisonment for 7 years.
(2) If any person corruptly gives or offers to give to any
agent, or to any other person with the consent or at
the request of any agent, any benefit:
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(a) as an inducement or reward for or otherwise on
account of the agent’s:

(i) doing or not doing something, or having done
or not having done something, or
(ii) showing or not showing, or having shown
or not having shown, favour or disfavour to
any person,
in relation to the affairs or business of the agent’s
principal, or
(b) the receipt or any expectation of which would in
any way tend to influence the agent to show, or
not to show, favour or disfavour to any person
in relation to the affairs or business of the
agent’s principal,
the first mentioned person is liable to imprisonment
for 7 years.
As defined by s 249A of the Crimes Act, Ms Benyamin
was an “agent” and SNSW was the “agent’s principal”.
The Commission is satisfied, for the purpose of
s 9(1)(a) of the ICAC Act, that, if the facts it has found
were proved on admissible evidence to the criminal
standard of proof and accepted by an appropriate tribunal,
they would be grounds on which such a tribunal would
find that Ms Benyamin committed an offence under
s 249B(1) of the Crimes Act by, first, agreeing to receive
a financial benefit from Mr Al-Dakak as an inducement
for her to process a vehicle registration transfer for
Mr Al-Dakak or his associate, and, secondly, soliciting and
agreeing to receive a financial benefit from Mr Al-Dakak
as an inducement for her to disclose to Mr Al-Dakak
or his friend an address stored on the DRIVES
restricted database.
The Commission is also satisfied, for the purpose of
s 9(1)(a) of the ICAC Act, that, if the facts it has found
were proved on admissible evidence to the criminal
standard of proof and accepted by an appropriate tribunal,
they would be grounds on which such a tribunal would
find that Mr Al-Dakak committed an offence under
s 249B(2) of the Crimes Act by, first, offering a benefit
to Ms Benyamin as an inducement for her to process
a vehicle registration transfer for Mr Al-Dakak or his
associate, and, secondly, offering a financial benefit
as an inducement for her to disclose to Mr Al-Dakak
or his friend an address stored on the DRIVES
restricted database.

Conspiracy to disclose personal
information of another person
The Commission is satisfied, for the purpose of
s 9(1)(a) of the ICAC Act, that, if the facts it has found
were proved on admissible evidence to the criminal
standard of proof and accepted by an appropriate tribunal,

they would be grounds on which such a tribunal would
find that Ms Benyamin and Mr Al-Dakak conspired
to breach s 62(1) of the PPIP Act. Ms Benyamin and
Mr Al-Dakak agreed that in exchange for a sum of
money she would access the DRIVES restricted database
and provide an address. The provision of this personal
information would not be in connection with the lawful
exercise of her official functions.

Mr Al-Dakak and s 62(2) of the PPIP Act
Section 62(2) of the PPIP Act prohibits any person from
inducing or attempting to induce a public official by way
of a bribe or other corrupt conduct to provide personal
information about another person in respect which the
public official had access in the exercise of his or her
official functions. The terms of s 62(2) have been set out
in chapter 1.
The Commission is satisfied, for the purpose of
s 9(1)(a) of the ICAC Act, that, if the facts it has found
were proved on admissible evidence to the criminal
standard of beyond proof and accepted by an appropriate
tribunal, they would be grounds on which such a tribunal
would find that Mr Al-Dakak breached s 62(2) of the
PPIP Act.
Mr Al-Dakak offered a sum of money, perhaps to
be sourced from his associate, as an inducement to
Ms Benyamin to access the DRIVES restricted database
for the purpose of obtaining and providing the address of
a third party.

Conspiracy to obtain access to
restricted data
Section 308H of the Crimes Act makes it unlawful for
any person to cause, among other things, unauthorised
access to restricted data held in a computer. The terms
of s 308H have been set out in chapter 1. As noted in that
chapter, the Commission is satisfied that the data stored
on the DRIVES system is “restricted data” as defined in
s 308H.
The Commission is satisfied, for the purpose of
s 9(1)(a) of the ICAC Act, that if the facts it has found
were proved on admissible evidence to the criminal
standard of proof and accepted by an appropriate tribunal,
they would be grounds on which such a tribunal would
find that Ms Benyamin and Mr Al-Dakak conspired to
breach s 308H of the Crimes Act.
In return for payment, Ms Benyamin agreed she would
access the DRIVES restricted database and provide an
address to Mr Al-Dakak or his associate.
A breach of s 308H of the Crimes Act is a summary
offence (see s 308H(2)). Further, proceedings for an
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offence against the section must be commenced not later
than 12 months from when the offence is alleged to have
been committed (see s 308H(4)).
Two matters should be noted.
First, an indictment for common law conspiracy can
be properly laid in respect of a conspiracy to commit a
summary offence (R v Mills [1986] VR 179; R v Blamires
Transport Services Ltd [1964] 1 QB 278).
Secondly, a charge of conspiracy can still be properly
brought even if a prosecution for the actual criminal
offence the subject of the conspiracy would have been
barred by a limitation provision (R v Simmonds [1969] 1 QB
685; R v Blamires Transport Services Ltd [1964] 1 QB 278;
Lewis v R (1998) 20 WAR 1).

Conspiracy to provide false or
misleading information
Section 307A of the Crimes Act is also relevant to
s 9(1)(a) of the ICAC Act. It provides as follows:
307A False or misleading applications
(1) (1) A person is guilty of an offence if—
(a) the person makes a statement (whether orally, in
a document or in any other way), and
(b) the person does so knowing that, or being
reckless as to whether, the statement—
(i) is false or misleading, or
(ii) omits any matter or thing without which the
statement is misleading, and
(c) the statement is made in connection with an
application for an authority or benefit, and
(d) any of the following subparagraphs apply—
(i) the statement is made to a public authority,
(ii) the statement is made to a person who
is exercising or performing any power,
authority, duty or function under, or in
connection with, a law of the State,
(iii) the statement is made in compliance or
purported compliance with a law of the
State.
[Note: Maximum penalty—Imprisonment for 2 years,
or a fine of 200 penalty units, or both.]
(2) Subsection (1) does not apply as a result of
subsection (1) (b) (i) if the statement is not false or
misleading in a material particular.
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(3) Subsection (1) does not apply as a result of
subsection (1) (b) (ii) if the statement did not omit
any matter or thing without which the statement is
misleading in a material particular.
(4) The burden of establishing a matter referred to in
subsection (2) or (3) lies on the accused person.
(5) In this section—
“application” includes any claim, request or other
form of application and also includes, in the case
of an application for an authority, any application
for the issue, grant, amendment, transfer, renewal,
restoration or replacement of the authority and any
other application in connection with the authority.
“authority” includes any licence, permit, consent,
approval, registration or other form of authority.
“benefit” includes any advantage and is not limited
to property.
The Commission is satisfied, for the purpose of
s 9(1)(a) of the ICAC Act, that, if the facts it has found
were proved on admissible evidence to the criminal
standard of proof and accepted by an appropriate tribunal,
they would be grounds on which such a tribunal would
find that Ms Benyamin and Mr Al-Dakak conspired to
breach s 307A of the Crimes Act.
Mr Al-Dakak and Ms Benyamin agreed that a false
statutory declaration would be used to effect a transfer of
the registration of a motor vehicle.

Section 13(3A) of the ICAC Act
The Commission is satisfied that the jurisdictional
requirements of s 13(3A) of the ICAC Act are satisfied.

Section 74BA of the ICAC Act
The Commission is satisfied that, for the purpose of
s 74BA of the ICAC Act, in each case, Ms Benyamin’s
conduct was serious corrupt conduct. Ms Benyamin
held a position of trust within SNSW and her conduct
involved a significant breach of trust. It had the
potential to seriously undermine public confidence in
public administration.
The Commission is also satisfied that, for the purpose
of s 74BA of the ICAC Act, the conduct of Mr Al-Dakak
was serious corrupt conduct. The inducements offered
by Mr Al-Dakak to Ms Benyamin were significant.
The inducements were offered by Mr Al-Dakak to
Ms Benyamin with the intention of influencing a
public official to dishonestly or partially exercise her
official functions.
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Ms Benyamin and disciplinary offences
The Commission is satisfied that, for the purpose of
s 9(1)(b) and s 9(1)(c) of the ICAC Act, if the facts it
has found were to be proved to its satisfaction, there
would be grounds upon which SNSW would find
that Ms Benyamin committed a disciplinary offence.
The expression “disciplinary offence” is defined to mean:

communications of 5 January 2019, to seek the advice of
the DPP as to the prosecution of Ms Benyamin in respect
of the following offences:
•

on 5 January 2019, agreeing to receive a financial
benefit from Mr Al-Dakak or an associate as an
inducement to access the DRIVES restricted
database for the purpose of effecting a transfer of
a motor vehicle to Mr Al-Dakak or the associate,
being an act in relation to the affairs or business
of SNSW contrary to s 249B(1) of the Crimes
Act 1900 (Crimes Act)

•

on 5 January 2019, agreeing to receive a financial
benefit from Mr Al-Dakak or an associate as an
inducement to access the DRIVES restricted
database and provide personal information of
a third party, namely, the third party’s address
to Mr Al-Dakak or the associate, being an act
in relation to the affairs or business of SNSW
contrary to s 249B(1) of the Crimes Act

•

on 5 January 2019, conspiring with Mr Al-Dakak
to contravene s 62(1) of the PPIP Act, namely,
by agreeing to access the DRIVES restricted
database and provide the address of a third party
to Mr Al-Dakak or his associate knowing that
such assess was unauthorised

•

on 5 January 2019, conspiring with
Mr Al-Dakak to contravene s 308H of the Crimes
Act by accessing restricted data on the DRIVES
database, namely, the address of a third party

•

on 5 January 2019, conspiring with Mr Al-Dakak
to contravene s 307A of the Crimes Act by
preparing the wording of a statutory declaration
for use by Mr Al-Dakak or his associate in
connection with the transfer of a motor vehicle
knowing that the statutory declaration was false or
misleading and knowing the statutory declaration
would be provided to a public authority.

…any misconduct, irregularity, neglect of duty, breach
of discipline, or other matter that constitutes or may
constitute grounds for disciplinary action.
Further, the Commission is satisfied that Ms Benyamin’s
conduct could constitute or involve reasonable grounds
for dismissing, dispensing with the services of or otherwise
terminating her services.
Again, the Commission is satisfied that the jurisdictional
requirements of s 13(3A) of the ICAC Act are satisfied.

Section 74A(2) statements
In making a public report, the Commission is required by
the provisions of s 74A(2) of the ICAC Act to include,
in respect of each “affected” person, a statement as to
whether or not in all the circumstances the Commission
is of the opinion that consideration should be given to
the following:
a) obtaining the advice of the Director of
Public Prosecutions (DPP) with respect to
the prosecution of the person for a specified
criminal offence
b) the taking of action against the person for a
specified disciplinary offence
c) the taking of action against the person as a
public official on specified grounds, with a view
to dismissing, dispensing with the services of
or otherwise terminating the services of the
public official.
An “affected person” is defined in s 74A(3) of the ICAC
Act as a person against whom, in the Commission’s
opinion, substantial allegations have been made in the
course of, or in connection with, the investigation.
The Commission is satisfied that Ms Benyamin and
Mr Al-Dakak are affected persons for the purpose of
s 74A(2) of the ICAC Act.
Ms Benyamin’s evidence was the subject of a declaration
under s 38 of the ICAC Act and cannot be used
against her in criminal proceedings, except in relation
to prosecution for an offence under the ICAC Act.
However, the Commission is satisfied that there is
sufficient admissible evidence, most importantly the

The Commission is satisfied that SNSW should consider
the taking of disciplinary action against Ms Benyamin.
As previously noted, s 114A of the ICAC Act provides
that evidence given to the Commission by a public official
may be admitted and used in disciplinary proceedings
against the public official, despite the evidence having
been given under objection, where a finding has been
made by the Commission in its report under s 74 of the
ICAC Act that the public official has engaged in serious
corrupt conduct. As such findings have been made by
the Commission, all evidence given or produced in her
compulsory examination and that of Mr Al-Dakak would
be available to SNSW when considering whether or not
to take disciplinary action.
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Mr Al-Dakak’s evidence was also the subject of a
declaration under s 38 of the ICAC Act and cannot
be used against him in criminal proceedings, except in
relation to prosecution for an offence under the ICAC
Act. However, the Commission is satisfied that there
is sufficient admissible evidence, most importantly the
communications of 5 January 2019, to seek the advice of
the DPP as to the prosecution of Mr Al-Dakak in respect
of the following offences:
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•

on 5 January 2019, offering a financial benefit
to Ms Benyamin to be paid by Mr Al-Dakak
or an associate as an inducement to access the
DRIVES restricted database for the purpose of
effecting a transfer of a motor vehicle to
Mr Al-Dakak or an associate, being an act in
relation to the affairs or business of SNSW in
contravention of s 249B(2) of the Crimes Act

•

on 5 January 2019, offering a financial benefit
to Ms Benyamin to be paid by Mr Al-Dakak or
an associate to access the DRIVES restricted
database and provide personal information of a
third party, namely, his address to Mr Al-Dakak
or his associate, being an act in relation to the
affairs or business of SNSW in contravention
s 249B(2) of the Crimes Act

•

on 5 January 2019, conspiring with Ms Benyamin
to breach s 62(1) of the PPIP Act, namely, by
agreeing that she would access the DRIVES
restricted database and provide the address of
a third party to Mr Al-Dakak or his associate,
knowing that such access was unauthorised

•

on 5 January 2019, offering a bribe to
Ms Benjamin to disclose to him or his associate
information to which she had access in the
exercise of her official functions, namely, the
address of a third party in contravention of
s 62(2) of the PPIP Act

•

on 5 January 2019, conspiring with Ms Benyamin
to breach s 308H of the Crimes Act to access
restricted data on the DRIVES system, namely,
the address of a third party

•

on 5 January 2019, conspiring with Ms Benyamin
to breach s 307A of the Crimes Act by using
a statutory declaration in connection with the
transfer of a motor vehicle, knowing that the
statutory declaration was false or misleading
and knowing the statutory declaration would be
provided to a public authority.
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Chapter 3: Ms Benyamin’s actions on
30 May 2019
This chapter examines whether, on 30 May 2019,
Ms Benyamin dishonestly and partially exercised her
official functions, in breach of public trust, and misused
information acquired in the course of her official functions.

Unauthorised access to the
DRIVES restricted database
In the exercise of her official functions as a SNSW
customer service officer, Ms Benyamin was given user
access to the DRIVES restricted database.
The Crimes Act provides the meaning of “unauthorised
access modification or impairment” in s 308B. Section
308B provides that access by a person “is unauthorised if
the person is not entitled to cause that access.”
As outlined in chapter 1, the “Confidentiality and
Security of Information” documentation in the New
Starter Pack and the code of conduct made clear that
access to information and records held by SNSW was
limited to employees of SNSW in the course of their
duties. The “Confidentiality and Security of Information”
documentation stated that:
…employees should not, under any circumstances,
access information or records (paper, electronic or any
other format) held by SNSW, for any purpose other
than in the course of their normal official duties and
employment in SNSW.
It should be noted again that, as a condition of accessing
the DRIVES restricted database, users were required
to acknowledge a warning as to the consequences for
unauthorised use. In this context, the access given to
Ms Benyamin was limited to matters within the scope of
the permission that had been granted to her. Any access
or use of the DRIVES database beyond those limits was
unauthorised.

For the purpose of preserving the privacy of the personal
information stored on the DRIVES system, to maintain
its security, and, if necessary, to track access on each
occasion that a user accesses the DRIVES restricted
database, that access would be captured and recorded on
the DRIVES access logs. That did not mean, however, that
every login to the system was audited (see chapter 5).
DRIVES access logs showed that, on 30 May 2019,
Ms Benyamin accessed the DRIVES system in respect of
an individual known to Ms Benyamin. She did so 46 times
over a period of approximately an hour. It is unnecessary
to disclose the identity of that individual.
The Commission was informed by SNSW that to view
this number of records, without processing a transaction,
was an unusual occurrence. However, it would not prove
conclusively that there had been improper access unless
evidence was found that indicated the customer was not
at the service centre at the time access was obtained.
No evidence was provided by SNSW to the Commission
that the individual whose restricted data Ms Benyamin
accessed on the DRIVES database attended SNSW as
a customer on 30 May 2019. During her compulsory
examination, Ms Benyamin told the Commission that
she did not think that the individual whose restricted
data she accessed attended SNSW on 30 May 2019.
The Commission is satisfied the person whose records
were accessed by Ms Benyamin did not attend the
registry on 30 May 2019. The Commission is satisfied that
the individual was unaware that Ms Benyamin obtained
unauthorised access to their personal information or
the reasons why she did so. Ms Benyamin’s evidence is
addressed below.
Counsel for Ms Benyamin submitted that accessing the
individual’s restricted data 46 times within the course of an
hour “appears to mean no more than that Ms Benyamin
accessed a number of separate database records in the
course of her searches”.
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The Commission rejects this submission. It is inconsistent
with Ms Benyamin’s evidence. It is also inconsistent with
the contents of a number of intercepted communications
between Ms Benyamin, her sister, and Ms Benyamin’s
partner. These matters are addressed below.
During her compulsory examination, Ms Benyamin was
asked a series of questions about the individual whose
personal details she accessed. She initially downplayed her
familiarity with the individual. She told the Commission
she did not “know much” about the individual. She denied
knowing the individual’s surname or whether he owned a
car and, if so, what type of car. She could not remember
“one hundred percent” whether the individual had a
relationship with her sister. She said she did not remember
accessing the individual’s personal file on the DRIVES
restricted database. She said the only records she could
remember accessing about the individual concerned
his company, which she searched for on the Australian
Securities & Investments Commission’s public website.
Later during her compulsory examination, Ms Benyamin
listened to a number of intercepted telephone
conversations that were at odds with her alleged lack
of knowledge about the individual. Three of these
conversations were between Ms Benyamin and her sister
(dated 30 and 31 May 2019 and 31 July 2019), while one
conversation was between Ms Benyamin and her partner
(dated 30 May 2019).
After listening to recordings of these intercepted
communications, Ms Benyamin admitted she knew more
about the individual “than probably I would have made it
out that I did”.
Both the intercepted communications and her subsequent
oral evidence revealed Ms Benyamin was familiar with
the individual and the individual’s relationship with her
sister. Her earlier evidence concerning her knowledge of
the individual was untrue. Ms Benyamin admitted this
was so.
During her compulsory examination, Ms Benyamin also
acknowledged that she accessed the restricted data of the
individual in circumstances where she knew she was not
authorised to do so. She further conceded she accessed
the individual’s restricted data without their consent and
that this was improper.
Counsel for Ms Benyamin submitted that, to the extent
the Commission considered Ms Benyamin was not candid
in her initial characterisation of her knowledge of the
individual, the Commission would reasonably conclude
that she was anxious and scared and should attribute any
relevant lapses to her nerves. Counsel for Ms Benyamin
submitted that, when challenged, Ms Benyamin accepted
that some of her answers in relation to the individual had
not been correct and that, thereafter, she cooperated with
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the investigation and did her best to answer the questions
put to her, having regard to her limited recollection of
some of the matters being investigated.
The Commission does not accept these submissions.
Ms Benyamin was not a truthful witness. There was
nothing in her evidence or in her demeanour which
demonstrated anxiety or “nerves”. Her evidence was
calculated to mislead. Such concessions as were made
by her were made only when confronted with compelling
evidence, which contradicted her version of events.
The submission that Ms Benyamin cooperated with the
Commission is specious. She was given every opportunity
to assist the Commission; she did not do so.
The Commission served Ms Benyamin with a summons
to appear at the compulsory examination. Shortly after
receiving the summons, she telephoned one of her sisters.
The call to this family member at 4.03 pm on 31 July
2019 was lawfully intercepted by the Commission.
Ms Benyamin listened to the telephone call during her
compulsory examination. The transcript of the telephone
call was admitted into evidence.
Parts of the conversation were spoken in Assyrian.
The parts of the conversation which were translated
for the purposes of the transcript appear below in
parenthesis.
During the call, Ms Benyamin was recorded asking the
family member, “Have you heard anything from um,
the [the individual] kerrot?”. She specifically mentioned
the individual’s first name on this occasion. She was then
recorded saying that she had been “summonsed today
to go to ICAC”, and “Well um they sent me the thing
and it says that I have altered someone’s information in
exchange for some benefit or something and um the only
thing (I could do was that one).” She continued saying,
“Yeah (I didn’t alter like I entered his name) you get what
I mean”. Ms Benyamin was then recorded explaining
to her sister that the information she accessed could be
traced via access logs. The following exchange took place:
Sister:

Yeah so what, like (say) accidental
(I went in).

Ms Benyamin:

(Yes I can do that) but I’m trying
to think (Unintelligible) like um I
don’t know, I got no idea, didn’t
think (the thing existing) (SIGHS).
But yeah so I might lose my job um
I don’t know what it is? (I think)
maybe like um (he did call them)
that’s what I can think of so I don’t
know.

Sister:

(You have not wrote anything).
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Ms Benyamin:

(What)?

Sister:

(You have not wrote anything).

Ms Benyamin:

Yeah (but he can say) like (that
she works here and she know what
vehicle I was driving) whatever and
because (I have entered his name)
like do you know what I mean?
(They will say why I entered his
name)?

During her compulsory examination, Ms Benyamin
acknowledged that, when she mentioned the first name
of the individual at the outset of the telephone call at
4.03 pm on 31 July 2019, it was the same individual
whose restricted data the DRIVES access logs identified
she had accessed. However, when asked if the other
references to “he” and “his” were also references to
the same person, Ms Benyamin said it was “possibly”
the same person, but she was not sure. When asked
if she had accessed anyone else’s restricted data other
than that of the individual whose data she accessed on
30 May 2019, Ms Benyamin said she had not done so.
During the Commission’s investigation of this matter,
the only evidence produced to the Commission of
Ms Benyamin personally accessing restricted data
without authorisation concerned the individual whose
personal information was accessed on 30 May 2019.
The Commission is satisfied this was the individual
referred to in the telephone communication.
Ms Benyamin told the Commission that she had accessed
the DRIVES database and conducted searches of the
individual’s restricted data with the intention of locating
his telephone number. She said she did this of her own
volition and she intended to disclose the mobile number
to her sister. She said, “I had the intent of going through
[the individual’s] file just to find a phone number”.
She acknowledged that doing this was improper. She said
she did not locate the individual’s mobile telephone
number on the DRIVES restricted database.
However, Ms Benyamin’s evidence to the Commission
also demonstrated that she identified other previously
unknown personal information concerning the individual
while searching the individual’s file on the DRIVES
restricted database. For example, she identified
information about the individual’s vehicle, including
the licence plate and the make, model and year of
manufacture. She said that, even though she had
previously seen what she thought was the individual’s
vehicle at a business address owned by his company,
the information on the DRIVES restricted database
confirmed that the individual owned that vehicle. She said
she also found information about the individual’s licence,

including the year it was renewed and also that the
individual’s vehicle and boat licence had been combined.
She said she also saw the individual’s address, but added
she had previously been to his house and knew where
they lived.
Ms Benyamin acknowledged she had accessed the
individual’s personal information in circumstances
unconnected to the lawful exercise of her
official functions.

Disclosure of personal
information to a family member
in circumstances unrelated to the
exercise of official duties
Ms Benyamin told the Commission she intentionally
disclosed the individual’s personal information that she
obtained from the DRIVES restricted database to her
sister who was party to the telephone conversation
at 4.03pm on 31 July 2019. The personal information
she disclosed was the individual’s residential address
(which was information already known to her sister)
and the licence plate number of his vehicle (which was
new information previously unknown to her sister)
in circumstances unconnected to the lawful exercise of
her official functions at SNSW. She said she knew she
had done the wrong thing but did so “for good intentions
for my sister”.
Counsel for Ms Benyamin submitted that her disclosure
of the individual’s personal information was plainly
motivated by concern for her sister in circumstances
where she believed that the individual was taking
advantage of her sister, who had suffered a serious
brain injury.
The Commission does not accept Ms Benyamin’s
submission. As stated above, Ms Benyamin’s evidence
was that she knew what she did was wrong. Her concern
for her sister did not outweigh her obligations under both
the law and the code of conduct.
Counsel for Ms Benyamin also submitted that the private
information in question was not used in any way by
Ms Benyamin or her sister; whether for their own benefit
or for the benefit of anyone else.
The Commission dost not accept Ms Benyamin’s
submission. To the extent that an offence under s 308H
of the Crimes Act is committed by “accessing”, it is not
necessary that Ms Benyamin or her sister utilised or
acted on the basis of the information; whether for their
own benefit or for the benefit of anyone else. Similarly,
s 62 of the PPIP Act makes clear that a public sector
official must not, otherwise than in connection with the
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lawful exercise of his or her official functions, intentionally
disclose or use any personal information about another
person to which the official has or had access in the
exercise of his or her official functions. That the person to
whom the information was disclosed is a family member
is irrelevant.

Corrupt conduct
The Commission is satisfied that, on 30 May 2019,
Ms Benyamin, in circumstances unconnected to the
lawful exercise of her official functions:
•

improperly accessed the personal information
of an individual whose identity is known to
the Commission using the DRIVES restricted
database, which she had access to in the exercise
of her official functions at SNSW

•

intentionally disclosed that individual’s personal
information to her sister, namely that individual’s
residential address (which was personal
information already known to her sister) and the
licence plate number of his vehicle (which was
new personal information previously unknown
to her sister), knowing that disclosure of such
information was wrongful.

In each case, Ms Benyamin’s conduct is corrupt conduct
within the meaning of s 8(1)(b) and s 8(1)(c) of the ICAC
Act as Ms Benyamin exercised her official functions
partially and in breach of public trust. Ms Benyamin’s
conduct was also contrary to s 8(1)(d) of the ICAC
Act as it involved the misuse of information acquired by
Ms Benyamin in the course of her official functions for the
benefit of another person, namely, a member of her family.
The Commission is satisfied, for the purpose of s 9(1)(a)
of the ICAC Act, that, if the facts it has found were to
be proved on admissible evidence to the criminal standard
of proof and accepted by an appropriate tribunal, there
would be grounds on which such a tribunal would find
that Ms Benyamin committed the offences of disclosure
and use of personal information by a public sector official
under s 62 of the PPIP Act and unauthorised access to or
modification of restricted data held in computer (summary
offence) contrary to s 308H of the Crimes Act.
Proceedings for an offence under s 308H of the Crimes
Act must be commenced not later than 12 months from
when the offence was alleged to have been committed.
However, s 9(2) of the ICAC Act makes it plain that in
determining whether conduct could constitute or involve
a criminal offence, it does not matter that proceedings or
action can no longer be taken.
The Commission is also satisfied that, for the purpose
of s 9(1)(b) and s 9(1)(c) of the ICAC Act, if the facts it
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has found were to be proved to the satisfaction of her
employer, SNSW, there would be grounds upon which
SNSW would find that Ms Benyamin committed a
disciplinary offence under the SNSW code of conduct
(in relation to respecting the privacy of individuals and
maintaining appropriate confidentiality of information) and
that her conduct could constitute or involve reasonable
grounds for her dismissal.
Accordingly, the Commission is satisfied that the
jurisdictional requirements of s 13(3A) of the ICAC Act
are satisfied.
The Commission is also satisfied that, for the purpose of
s 74BA of the ICAC Act, in each case, the conduct was
serious corrupt conduct. Ms Benyamin held a position of
trust within SNSW and her conduct involved a significant
breach of that trust. Her conduct could have impaired
public confidence in public administration. The conduct
was premeditated and deliberate. She knew that her
conduct was wrong.

Section 74A(2) statement
As previously noted, the Commission is satisfied that
Ms Benyamin is an “affected” person for the purpose of
s 74A(2) of the ICAC Act.
Ms Benyamin’s evidence was the subject of a declaration
under s 38 of the ICAC Act and therefore cannot be used
against her in criminal proceedings, except for offences
under the ICAC Act. In this regard, Ms Benyamin’s
evidence about accessing and disclosing information
concerning the individual cannot be used against her in
criminal proceedings except for offences under the ICAC
Act, including giving false or misleading evidence contrary
to s 87.
However, the Commission is satisfied that there is
sufficient admissible evidence to seek the advice of the
DPP as to the prosecution of Ms Benyamin for the
following offences:
•

on 30 May 2019, intentionally disclosing the
address and licence plate number of a third
party to a family member to which she had
access in the exercise of her official functions, in
contravention of s 62(1) of the PPIP Act

•

giving false or misleading evidence during her
compulsory examinations as particularised above.

The Commission is of the opinion that SNSW should give
consideration to the taking of action against Ms Benyamin
in respect of disciplinary offences under the SNSW
code of conduct in relation to respecting the privacy of
individuals and maintaining appropriate confidentiality of
information. The Commission is also satisfied that SNSW
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should also consider whether the evidence provides
reasonable grounds for dismissing, dispensing with the
services of or otherwise terminating the services of
Ms Benyamin.
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Chapter 4: Ms Benyamin’s actions on
17 July 2019
This chapter examines whether, on 17 July 2019,
Ms Benyamin dishonestly and partially exercised her
official functions by causing another SNSW customer
service officer to access restricted data on her behalf.

Unauthorised access to the
DRIVES restricted database
SNSW’s code of conduct obliged employees to avoid
and disclose any real or perceived conflict of interest.
The code of conduct also referred to the “SNSW
Conflicts of Interest Policy and Procedure”, dated
October 2017. The policy stated that SNSW employees:
…must not process transactions, make decisions or be
involved as part of your SNSW work where conflicts
of interest involve your family or you in your private
capacity unless specifically authorised in writing by
your manager. Service Centre employees should avoid
serving family members or friends if possible. Any
transactions completed for family and friends at the
employee’s Service Centre must be recorded in the
Family and Friends Register. Failure to do this will be
a breach of this policy.
The family and friends register is discussed in more detail
in chapter 5 in the context of corruption prevention issues.
During her compulsory examination, Ms Benyamin’s
evidence was that she was familiar with the conflicts
of interest policy and the family and friends register.
Ms Benyamin gave evidence concerning an occasion
where she deliberately circumvented what was required
of her under the code of conduct, the conflict of interest
policy and the family and friends register in relation to
accessing the personal information of a family member on
the DRIVES restricted database.
Ms Benyamin told the Commission that, on an occasion
in approximately mid-2019, she asked one of her SNSW
colleagues to access personal information on the DRIVES
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restricted database on her behalf without authorisation.
She told the Commission that her sister purchased a
vehicle for her father from an associate, and she wanted to
know whether her sister paid “a substantial amount more”
for the vehicle than the original purchase price. She said
she asked her colleague to access the DRIVES restricted
database on her behalf because she did not want to access
her “sister’s file”, which she knew was something she
should not do in light of the conflict of interest policy,
the family and friends register, and the code of conduct.
She said she “was unsure if [the vehicle] had already been
[registered] in my sister’s name”.
It is unnecessary to identify the colleague Ms Benyamin
asked to access the DRIVES restricted database.
The Commission is satisfied the colleague was an
innocent party who was unaware she was doing anything
improper on behalf of Ms Benyamin. The colleague was
not called to give evidence at a compulsory examination
before the temporary closure of the Commission’s
premises in March 2019 due to the COVID-19 pandemic.
However, the colleague was provided with the
submissions of Counsel Assisting and invited to provide
submissions in reply. She provided submissions.
Ms Benyamin told the Commission that she asked the
colleague to access the DRIVES restricted database,
locate the file of the person who sold the vehicle to her
sister and identify the sale price of the vehicle. She said,
“So [the colleague] wasn’t accessing my father’s file.
It was the person who he had purchased it from to see
how much they had bought the vehicle from prior to
selling it to him”.
Ms Benyamin told the Commission that her colleague
would not have known that accessing the DRIVES
restricted database on her behalf was unrelated to official
functions at SNSW. She explained that it was common
for one SNSW employee to ask another SNSW employee
to find information they were unable to access on their
computer. She said she asked her colleague to access the
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information on her behalf because she was concerned,
if she did it herself, she would leave a digital footprint that
could be traced back to her. She said, “I obviously knew it
wasn’t the right thing to do so I had gotten someone else
to see if they could do it unknowingly knowing that they
were doing the wrong thing”. She knew “what [she] was
doing was wrong”.
In a submission to the Commission, the colleague
submitted that she did not know that accessing the
DRIVES restricted database on Ms Benyamin’s
behalf was unrelated to official functions at SNSW.
The Commission accepts these submissions.
As set out in chapters 1 and 3, users of the DRIVES
restricted database were required to acknowledge a
warning as to the consequences for unauthorised use as
a condition of accessing the DRIVES restricted database.
The access given to a user of the DRIVES restricted
database was limited to matters within the scope of the
permission that had been granted to the user. Any access
or use of the DRIVES restricted database beyond those
limits was unauthorised. Section 308B of the Crimes Act
provides that access by a person “is unauthorised if the
person is not entitled to cause that access”.
It is noted again that, the “Confidentiality and Security
of Information” documentation in the New Starter Pack
and the code of conduct clearly stated that access to
information and records held by SNSW was limited to
employees of SNSW in the course of their duties.
The Commission is satisfied that, on 17 July 2019,
Ms Benyamin asked, without authorisation, her colleague
to access the DRIVES restricted database and identify
the original purchase price paid by a seller for a vehicle
purchased by Ms Benyamin’s sister on behalf of her father.
The colleague’s access to the DRIVES database was
unauthorised, even though the colleague did not know
that their actions were improper.

In relation to Ms Benyamin’s allegation, that it was
common for one SNSW employee to ask another
SNSW employee to find information they were unable
to access on their computer, SNSW submitted that
there was no evidence to support this statement and
conclusion. The only evidence before the Commission is
Ms Benyamin’s evidence.

Disclosure of personal
information to a family member
in circumstances unrelated to the
exercise of official duties
Ms Benyamin told the Commission that she subsequently
disclosed to her sister the personal information that the
colleague accessed on the DRIVES restricted database
concerning the price originally paid for the vehicle.
She conceded disclosing this information to her sister was
improper, saying, “I shouldn’t have done that”.
Given that the personal information Ms Benyamin
disclosed to her sister concerned the original purchase
price paid by a seller for a vehicle purchased by
Ms Benyamin’s sister on behalf of her father and in
light of Ms Benyamin’s concession that disclosing this
information was improper, the Commission is satisfied that
Ms Benyamin intentionally disclosed this information to
her sister in relation to a private matter unrelated to her
official functions at SNSW.
Counsel for Ms Benyamin submitted that there was
no evidence before the Commission to suggest that
Ms Benyamin’s sister took any particular action as a result
of the information that was disclosed to her.
The Commission notes that submission. However, the
submission misses the point. Once Ms Benyamin had
provided the information, she had no control of the use
to which the information was put by the family member.
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Improper access remains improper access, whether or not
the information is subsequently used.
Counsel for Ms Benyamin also submitted that, in
light of Ms Benyamin’s evidence that her sister had
suffered a serious brain injury and received a lump
sum compensation, it was reasonable to infer that
Ms Benyamin was motivated to ensure that her sister was
not being taken advantage of. The Commission does not
accept this submission or that there was any connection
between Ms Benyamin’s conduct and her sister’s welfare.
Counsel for Ms Benyamin further submitted that
Ms Benyamin cooperated with the Commission’s
investigation and did her best to answer the questions
put to her and, significantly, volunteered (without being
led) the information in relation to asking her colleague to
access information on the DRIVES restricted database
without authorisation. It was submitted that, having
regard to the relatively minor nature of the conduct in
question, the Commission ought to exercise its discretion
to refer the matter for disciplinary action by SNSW rather
than reporting to Parliament under s 74 of the ICAC Act
or seeking the advice of the DPP.
The Commission accepts that, during her compulsory
examination, Ms Benyamin “volunteered” the
information addressed in this chapter without being led.
However, confronted with the evidence she could hardly
have done otherwise.
The first occasion upon which the Commission became
aware of the possibility that Ms Benyamin had asked one
of her colleagues at SNSW to access information on her
behalf arose during an intercepted telephone call between
Ms Benyamin and her sister at 5.47 pm on 1 August 2019.
Ms Benyamin listened to a recording of the telephone
call during her compulsory examination. Parts of the
conversation were spoken in Assyrian and those parts are
identified in parenthesis below.
During the call, a reference was made to “dad’s car”.
Ms Benyamin also said to her sister, “Nah, (I didn’t enter
into it myself)”, and:

“… I thought that was a possibility but I hope (if it is that
one I didn’t enter into it myself), you get me? (It was
another girl it was her name) so I didn’t (like done it) –
so I, like, didn’t go in it” was in relation to when she asked
the colleague to look up the price of the vehicle but the
colleague “wouldn’t have been aware that that’s what this
was for”.
As a result of the intercepted telephone call on 1 August
2019, the Commission investigated all accesses to
Ms Benyamin’s father’s file on the DRIVES restricted
database. The Commission identified from DRIVES
access logs that, on 17 July 2019, Ms Benyamin’s
colleague accessed Ms Benyamin’s father’s file. During
her compulsory examination on 26 September 2019, the
DRIVES access logs for her father’s file were tendered
into evidence.
During Ms Benyamin’s compulsory examination,
the circumstances in which she came to access the
DRIVE system via her colleague were explained in the
following exchange:
[Counsel Assisting]: …Have you ever improperly given,
sorry, have you ever accessed
information on the system – that is,
the Service NSW system – for the
purpose of supplying information to
any member of the public, including
friends and family?
[Ms Benyamin]:

Yes. I have.

[Q]:

Tell us about that.

[A]:

I had – sorry, I had looked at how
much a vehicle had costed from
where my sister had purchased it.

[Q]:

How did that come about?

[A]:

So my sister purchased a vehicle
from someone whom she had a
relationship with, and she wanted
to know if she had been paying a
substantial amount more than what
it had been originally purchased
for. So I had a look to see what the
vehicle was purchased at.

[Q]:

And what process did you go through
to obtain that information?

[A]:

I didn’t, I didn’t have a look at it
myself. I asked another colleague if
they could have a look to see how
much the vehicle was bought for.

…I thought that was a possibility but I hope (if it is
that one I didn’t enter into it myself), you get me?
(It was another girl it was her name) so I didn’t
(like done it) – so I, like, didn’t go in it.”
In her compulsory examination, Ms Benyamin said she did
not have an independent recollection of the conversation,
but said that, in relation to “dad’s car”, she thought
this may have been a reference to the fact that she had
disclosed to her sister the purchase price of the vehicle.
She also said that, “Nah, I didn’t enter into it myself ”,
possibly meant that she did not access any record herself,
because her colleague had done it for her. She said that
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Corrupt conduct
The Commission is satisfied that, on 17 July 2019,
Ms Benyamin:
•

•

intentionally and dishonestly caused her SNSW
colleague to access personal information on
the DRIVES restricted database concerning
the original purchase price paid by a seller for a
vehicle purchased by Ms Benyamin’s sister on
behalf of her father and provide that information
to her (this access was unrelated to her official
functions at SNSW)
subsequently disclosed to her sister personal
information from the DRIVES restricted
database, namely, the price originally paid by the
seller of the vehicle.

In each case, Ms Benyamin’s conduct is corrupt conduct
within the meaning of s 8(1)(b) and s 8(1)(c) of the ICAC
Act as Ms Benyamin exercised her official functions
dishonestly, partially and in breach of public trust.
Her conduct also comes within s 8(1)(d) of the ICAC
Act as it involved the misuse of information acquired by
Ms Benyamin in the course of her official functions.

found were to be proved to the satisfaction of SNSW
there would be grounds upon which SNSW would find
that Ms Benyamin committed a disciplinary offence under
the SNSW code of conduct (in relation to avoiding and
disclosing any real or perceived conflicts of interest and
respecting the privacy of individuals and maintaining
appropriate confidentiality of information) and that her
conduct could constitute or involve reasonable grounds
for dismissal, dispensing with the services of, or otherwise
terminating the services of Ms Benyamin.
Accordingly, the Commission is satisfied that the
jurisdictional requirements of s 13(3A) of the ICAC Act
are satisfied.

Counsel for Ms Benyamin’s
submission
Counsel for Ms Benyamin submitted that even if the
conduct alleged against Ms Benyamin were accepted
by the Commission as corrupt conduct, the relevant
conduct would not rise to the level of serious or systemic
corrupt conduct. Counsel for Ms Benyamin submitted
that, in relation to the two allegations that Ms Benyamin
disclosed confidential information to her sister:

The Commission is satisfied, for the purpose of s 9(1)(a)
of the ICAC Act, that, if the facts it has found were to
be proved on admissible evidence to the criminal standard
of proof and accepted by an appropriate tribunal, there
would be grounds on which such a tribunal would find
that Ms Benyamin committed the offence of unauthorised
access to restricted data held in computer (summary
offence) under s 308H of the Crimes Act in relation to
intentionally and dishonestly causing her SNSW colleague
to access personal information on the DRIVES restricted
database that she did not have authorisation to access.
As has already been noted, s 9(2) of the ICAC Act
makes it plain that in determining whether conduct
could constitute or involve a criminal offence, it does not
matter that proceedings or action can no longer be taken.
Any criminal proceedings for a breach of s 308H of the
Crimes Act are now statute barred.
The Commission is satisfied, for the purpose of s 9(1)(a)
of the ICAC Act, that, if the facts it has found were to
be proved on admissible evidence to the criminal standard
of proof and accepted by an appropriate tribunal, there
would be grounds on which such a tribunal would find
that Ms Benyamin committed the offence of disclosing or
using personal information about another person to which
she had access in the exercise of her official functions,
contrary to s 62(1) of the PPIP Act.
The Commission is also satisfied that, for the purpose of
s 9(1)(b) and s 9(1)(c) of the ICAC Act, if the facts it has
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•

There was no evidence that the private
information in question was used in any way by
Ms Benyamin or her sister, whether for their own
benefit or for the benefit of anyone else.

•

Ms Benyamin’s conduct could not be said to be
motivated by self interest in the ordinary sense.
It was submitted that Ms Benyamin’s conduct in
both instances was motivated by a concern for
her sister in circumstances where she believed
that her sister, who had suffered a serious brain
injury, was being taken advantage of.

•

While it may be possible to characterise
Ms Benyamin occupying a “position of trust”,
this tended to gloss over the reality that she was
a junior customer service office with access to
private information. It is not uncommon for public
officials to have access to confidential, private
information about members of the public.

•

It did not follow that the two alleged breaches of
her “position of trust” were significant. There was
no apparent detriment to any person, other than
the detriment that may be inferred from the
alleged disclosures themselves.

•

Having regard to the matters routinely
investigated by the Commission, it is difficult to
conceive of a less serious matter, especially given
that there is no evidence of financial benefit, the
conduct did not occur over an extended period of
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time and did not appear to involve any significant
degree of planning.
•

It cannot be said that the two allegations that
Ms Benyamin disclosed confidential information
to her sister concerned conduct that was
systemic within the meaning of the ICAC Act.
The alleged conduct involved isolated instances
of access to private information. It did not
affect the broader work of SNSW or public
administration generally.

Counsel for Ms Benyamin also submitted that, having
regard to the “relatively minor nature of the conduct in
question”, the Commission ought to exercise its discretion
to refer the matter for disciplinary action by SNSW
rather than reporting to Parliament under s 74 of the
ICAC Act or seeking the advice of the DPP. Counsel
for Ms Benyamin highlighted a number of “relevant
factors” in relation to the Commission exercising its
discretion, including:
•

Ms Benyamin’s age

•

the relatively junior role occupied by
Ms Benyamin within SNSW

•

Ms Benyamin did not gain financially from the
conduct in question

•

Ms Benyamin has no criminal record

•

the serious effect that further action could
have on Ms Benyamin’s reputation and future
employment prospects

•

the isolated nature of the incidents in question.

The Commission’s response
to counsel for Ms Benyamin’s
submission
The Commission does not accept Ms Benyamin’s
submission that her conduct did not rise to the level
of serious corrupt conduct within the meaning of the
ICAC Act. It was calculated, it was part of a continuing
course of conduct in breach of trust, and it involved using
an innocent colleague.
It is in the public interest that SNSW employees meet
high standards of conduct particularly where such
conduct concerns the right to privacy of members of
the public. Such persons provide personal and otherwise
confidential information to various public authorities
not because they want to but because they must. It is
fundamental to the maintenance of the public’s faith in
public administration that this information is not misused.
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In the exercise of their official duties, customer service
officers have access to an enormous volume of personal
information about the citizens of NSW via various
government agency databases. Customer service officers
are gatekeepers in respect of the personal information of
both the citizens of NSW and customers of SNSW. It is
the clear expectation of SNSW and the community that
customer service officers exercise their official duties
responsibly and lawfully. Ms Benyamin’s conduct involved
two separate occasions of unauthorised accessed to the
DRIVES restricted database (on one occasion, she used
an innocent intermediary) and subsequently disclosed the
personal information that was accessed to a third party.
The personal information was not accessed or disclosed
in the lawful exercise of her official duties as a customer
service officer.
The Commission has taken into consideration the extent
to which SNSW explicitly informed Ms Benyamin about
the requirement to maintain the confidentiality and
security of all information, systems and documents she
had access to while undertaking official duties, and also
the limits placed on her access to the information, systems
and documents. It was a fundamental obligation of her
employment and Ms Benyamin was fully aware of this.
Her age provides no justification for her conduct.
While unlawfully accessing personal information on the
DRIVES restricted database is wrongful per se, the supply
of such information to third parties is fraught with danger.
Once an SNSW customer service officer has provided
unauthorised information to a third party, control over the
use of that information is lost. It cannot be gainsaid that
possession of personal information by a person who has no
right to possess it can lead to its misuse.
The Commission is satisfied that Ms Benyamin’s conduct
was serious corrupt conduct.

Section 74A(2) statement
The Commission is satisfied that Ms Benyamin is an
“affected” person for the purpose of s 74A(2) of the
ICAC Act.
Ms Benyamin’s evidence was the subject of a declaration
under s 38 of the ICAC Act and therefore cannot be used
against her in criminal proceedings, except for offences
under the ICAC Act.
In the circumstances, the Commission considers that
there is insufficient admissible evidence to consider
obtaining the advice of the DPP with respect to the
possible prosecution of Ms Benyamin for any offence.
However, it should be noted again that, s 114A of
the ICAC Act provides that evidence given to the
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Commission by a public official may be admitted and
used in disciplinary proceedings against the public official,
despite the evidence having been given under objection,
where a finding has been made by the Commission in its
report under s 74 of the ICAC Act that the public official
has engaged in serious corrupt conduct. Such findings
have been made. It follows that Ms Benyamin’s evidence
to the Commission can be admitted and used in
disciplinary proceedings against her.
The Commission is of the opinion that SNSW should give
consideration to the taking of action against Ms Benyamin
for a disciplinary offence under the SNSW code of
conduct in relation to avoiding and disclosing any real or
perceived conflicts of interest and respecting the privacy
of individuals and maintaining appropriate confidentiality of
information. The Commission is also satisfied that SNSW
should consider whether the evidence provides reasonable
grounds for dismissing, dispensing with the services of or
otherwise terminating the services of Ms Benyamin.
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SNSW has responsibility for delivering customer service
functions across government. Customer service officers
employed by SNSW assist customers by issuing permits,
licences, certificates, rebates and payments. These are
often issued on behalf of agencies such as Transport for
NSW (TfNSW), Liquor and Gaming NSW and the
NSW Registry of Births, Deaths and Marriages.
These customer service functions require access
to relevant systems and customer databases.
The Commission’s investigation highlights two areas of
significant corruption risk at SNSW, as follows.
First, the risk of access to information. The investigation
found a customer service officer, Ms Benyamin, accessed
customer information in circumstances unrelated to her
official duties and without the knowledge or consent
of the customer. This occurred despite SNSW having
adopted measures to manage this risk. Furthermore,
Ms Benyamin’s unauthorised access was not detected
by SNSW, but instead came to the attention of the
Commission via the NSW Police Force (NSWPF),
which provided the Commission with lawfully intercepted
telephone conversations.
Secondly, the risk of serving family and friends. At the
time of Ms Benyamin’s conduct, SNSW had limited
and arguably conflicting policy guidance regarding when
customer service officers could serve their family and
friends. Moreover, the registers used by SNSW to record
such transactions were unable to adequately support the
management of such situations because of limitations with
both the registers themselves and how they were used.
SNSW employs over 1,000 customer service officers
to offer advice and assistance to customers (including in
person, via email and over the telephone) at over 100 fixed
and mobile SNSW centres across NSW.
Performing customer service activities in relation to
regulatory functions – such as recording births, deaths
and relationships, and issuing driver, transport, boating and
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fishing licences – requires customer service officers to have
access to certain personal and other sensitive customer
information across a number of relevant databases.
One of these databases is the DRIVES restricted
database, which is owned by TfNSW. As outlined in
chapter 1, the DRIVES restricted database is typically
used by SNSW customer service officers to perform
roads and maritime transactions for activity, such
as issuing driver and boating licences, and vehicle
registrations, on behalf of TfNSW. The DRIVES
restricted database includes the personal information of
many millions of customers across NSW.
While SNSW customer service officers access systems
and databases that are owned and managed by other
agencies, SNSW is still responsible for managing business
risks associated with this access. This includes risks
associated with SNSW officers engaging in unauthorised
access. While Ms Benyamin’s conduct involved accessing
the DRIVES restricted database, the Commission notes
that similar risks occur in relation to other systems that
SNSW officers may access, and that SNSW also owns the
risk that its staff could improperly access these systems.

Access to information
There are obvious corruption risks associated with
customer service officers at SNSW having access to
sensitive customer information, especially that these
officers could:
•

use customer information for personal gain

•

provide customer information to a third party for
that party’s personal gain, potentially in exchange
for a corrupt benefit.

There can be serious consequences resulting from
a customer service officer accessing and disclosing
information outside of official duties. Access to personal
information could assist an individual in the commission

ICAC REPORT Investigation into the conduct of a Service NSW officer

of criminal acts such as fraud, intimidation or damage to
property (for example, through provision of an address or
telephone number). Additionally, as noted in A report on
misuse of confidential information in the Queensland public
sector,4 the misuse or disclosure of private information
can cause distress to victims and result in reduced trust in
public administration (even if such information is not used
for private gain or criminal purposes).
Given the amount of information accessible to SNSW
customer service officers and the potential for corrupt
misuse of this information, the Commission believes it
is critical that SNSW has effective measures in place to
prevent unauthorised access.
Concerns about the measures SNSW has in place to
control unauthorised access arise from Ms Benyamin’s
actions, namely that she:
•

accessed, without authority, the personal records
of a customer in the DRIVES restricted database
for the purpose of disclosing the customer’s
personal information to a family member

•

asked a colleague to search the DRIVES
restricted database to find an earlier sale price
for a vehicle purchased by a family member (this
information was not accessed in connection to
either Ms Benyamin or her colleague’s official
duties, and was undertaken without the consent
of the previous owner of the vehicle).

The Commission has two specific concerns regarding
SNSW’s management of the risk that customer
information is accessed improperly. These are that:
•

specific controls designed to manage unauthorised
access to customer information failed to either
prevent or detect such unauthorised access

The Operation Impala report of the Queensland Crime and
Corruption Commission was tabled in Queensland Parliament in
February 2020.
4

•

the quality control framework used by SNSW
to manage key business risks failed to adequately
address risks that information would be misused.

SNSW failed to prevent or detect
unauthorised access
While SNSW had some measures in place to manage
the risk of unauthorised access, they were ineffective
at preventing Ms Benyamin’s misuse of DRIVES.
For example:
•

policies prohibiting unauthorised access and
warnings reiterating these prohibitions were
simply ignored by Ms Benyamin

•

managerial observation of customer service
officers failed to either deter or detect
Ms Benyamin’s unauthorised access

•

database access controls were easily overcome,
and access logs were not proactively reviewed in
any case.

Prohibition on unauthorised access
Several policies in place at SNSW at the time of
Ms Benyamin’s conduct specifically prohibited customer
service officers from accessing customers’ personal
information without authority. These included, but were
not limited to, the SNSW code of conduct and the
DRIVES external user policy. All SNSW employees,
including Ms Benyamin, undertook mandatory
on-boarding training on topics including ethics and the
code of conduct.
As outlined in chapter 1, new employees were required
to sign an agreement stating they would comply with the
requirements of relevant legislation, including the PPIP
Act, which prohibits the disclosure of personal information
without consent. Further measures in place at SNSW
included communications and login disclaimers, which
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reminded staff that unauthorised access to information
was prohibited.

was accessed, including any access that was unrelated to
official duties.

Such measures may deter employees from unauthorised
access and provide scope for disciplinary action in the event
of a breach. However, as evidenced by Ms Benyamin’s
conduct, SNSW cannot rely on these policies alone to
prevent unauthorised access without having relevant
compliance measures in place. Ms Benyamin knew she
should not access such information but did so anyway.

Ms Benyamin’s evidence during her compulsory
examination showed a workaround to having her activity
tracked in this way. To avoid accessing unauthorised
information herself, Ms Benyamin asked a colleague to
access it for her:

Staff observation
SNSW has advised the Commission that, to assist in
detecting unauthorised access at its service centres, it:
•
•

places customer service officers next to each
other in an open-plan arrangement
requires the leadership team at each service
centre to proactively walk the floor to monitor
customer service officers undertaking their official
functions and report any unusual behaviour
or activity.

While these measures may act as a deterrent and
sometimes be an effective form of detection, they cannot
be presumed to always be effective. One workaround
is for a customer service officer to simply wait for the
supervisor to be otherwise occupied before accessing
customer information improperly.
Indeed, in a lawfully intercepted text message,
Ms Benyamin proposed to perform a transaction for
a friend at SNSW’s Wetherill Park service centre and
advised her friend to keep a look out for “ginger boy”,
her manager, “in case he’s next to me”.
Given it is neither possible nor desirable for managers
at SNSW to always monitor their staff, there is a need
for additional measures to ensure unauthorised access
is deterred wherever possible and detected otherwise.
Unique login and access logs
At the time of Ms Benyamin’s conduct, each customer
service officer at SNSW was issued with a unique login
and password, allowing restricted system access unique
to that user. Each user was required to change their
password periodically and was prohibited from disclosing
the password to anyone else.
Each time a customer service officer accessed the
DRIVES restricted database, keystroke/screen access
was recorded against their unique login in the DRIVES
system. The resulting access logs were managed by
TfNSW, as the owner of the DRIVES restricted database.
These logs contained records of all daily database activity
for each customer service officer and could have been
used to retrospectively show what customer information
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[Counsel Assisting]: And what process did you go
through to obtain that information?
[Ms Benyamin]:

I didn’t, I didn’t have a look at it
myself. I asked another colleague if
they could have a look to see how
much the vehicle was bought for.

When asked why she requested that a colleague
access the information instead of accessing it herself,
Ms Benyamin indicated it was to avoid the search being
linked back to her:
[Counsel Assisting]: And why did you ask [the colleague]
to access that information?
[Ms Benyamin]:

I obviously knew it wasn’t the
right thing to do so I had gotten
someone else to see if they could do it
unknowingly knowing that they were
doing the wrong thing.

[Q]:

And was another concern that you
were worried about leaving a digital
footprint that could be traced back
to you?

[A]:

Yeah, yeah.

Ms Benyamin acknowledged she knew that asking a
colleague to access information on her behalf outside of
their duties was improper:
[Counsel Assisting]: And you accepted, during your
last compulsory examination, that
supplying your [family member]
with the information that you used
[the colleague] to access on your
behalf–- -?
[Ms Benyamin]:

That’s correct, yes.

[Q]:

-–- about the price paid for a
particular vehicle was improper?

[A]:

Yep, yeah.

[Q]:

And it was improper, wasn’t it?

[A]:

That’s correct, yeah. I shouldn’t have
done that.
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While unique logins provide a method of tracking access
if required and may deter wrongdoing, Ms Benyamin’s
conduct reveals that their effectiveness as a control might
be limited if unauthorised access is undertaken by one
colleague on another’s behalf.
Moreover, even if such access had been undertaken by
Ms Benyamin herself, it is unlikely that it would have been
detected by SNSW. The Commission understands that
SNSW only requests DRIVES access-log information
from TfNSW on ad hoc occasions, such as when
investigating specific allegations of unauthorised access.
This means that the value of the access log as a detective
control is greatly reduced, as it can only “detect” what is
already alleged. Moreover, because affected parties can be
unaware their personal information has been accessed or
disclosed, not all instances of unauthorised access will be
the subject of relevant allegations.
SNSW can enhance its capacity to detect such
unauthorised access by routinely scrutinising access logs
to identify anomalous access patterns, using data analytics
technologies to assist such reviews. Any unusual accesses
detected would then be subject to managerial review.
Examples of such patterns could include:
•

unauthorised access to information and inappropriate use/
release of information were identified, as were related
risk controls.
Under this framework, individual service centres
were required to undertake a quarterly quality control
certification process that, in part, required an attestation
from the relevant manager that the controls listed were
being satisfactorily implemented. The certification process
also involved reviewing transactions undertaken at the
service centre on a sample basis .
The Commission has identified two key deficiencies
in how these risks were being managed. First, SNSW
did not have support to show the listed controls were
effective. Secondly, since quality control processes were
focused on reviewing transactions, the capacity to detect
unauthorised access unrelated to a specific transaction
was limited. These issues are discussed further below.
SNSW had misplaced confidence in the
effectiveness of its controls
Controls listed in the framework that are relevant to
unauthorised or improper access to DRIVES include:
• Monitor staff work practises through
observation and instigate corrective action

repeated access of a customer’s personal
information by an individual customer service
officer

•

a customer’s personal information remaining on a
screen beyond a benchmarked standard

•

a customer’s personal information being accessed
by multiple staff.

Such a mechanism is incorporated as part of
recommendation 1 below.

The quality control framework failed
to adequately address misuse of
information risks
The SNSW quality control framework seeks to ensure the
“effective and efficient management of critical business
risks, while undertaking the delivery of business outcomes”.
The framework “sets the foundations and processes
for developing, implementing, monitoring, reviewing,
measuring and reporting for continuous improvement of
internal controls…” and aims to “provide[s] assurance that
critical business risks are being managed”.
It contains over 40 pages of tables that list risks associated
with particular “transaction types” and assigns “risk
controls” aimed at managing these risks.
The framework provided to the Commission is dated
January 2019 (in place at the time of Ms Benyamin’s
conduct). As per the tables below, the risks of

• Comply with Service NSW Code of Conduct in
particular “Working Ethically” and “Corrupt and
unlawful conduct”
• Ensure that information is only released to
authorised parties.
The framework states that the controls identified are
those determined to be “effective in the line management
of these critical risks”. However, this may be overstated,
given the Commission’s earlier comments about the limits
of the effectiveness of staff observation and a code of
conduct as controls.
Moreover, the Commission observes that many of the
controls identified in the framework are difficult to
assess in terms of whether they are being successfully
implemented. For example, it is not clear to the
Commission how a manager would determine that
information has “only been released to authorised parties”
or whether, absent scrutiny of access logs, staff are
complying with code of conduct requirements regarding
information access.
SNSW quality control processes had limited
capacity to detect unauthorised access
Quality control processes at SNSW focused on reviewing
and checking transactional work undertaken by customer
service officers, including whether transactions have
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Quality Control Framework

Service NSW

Unauthorised access and
use of information for self,
family, friends or relatives

Agency: Service NSW
Release of customer information
Transaction Type
Risk
Release of
Inappropriate access, use
information
and/or release of
customer information
Impact
Moderate
Comply with requirements of all agencies Policies &
Procedures including – Customers, addresses and POI
Monitor and review staff access privileges across all
agency systems and instigate corrective action as required
Conduct quarterly DRIVES transaction checks for all staff
to detect staff processing own transactions
Comply with the Service NSW Code of Conduct and Ethics
and Service NSW Privacy Management Plan






Risk Control
 Comply with Service NSW Code of Conduct and Ethics

Version 1.6
January 2019
Page 62 of 79

Risk level
High

Ensure that you have the latest version before using this document

Printed copies of this document may not be up to date.

Likelihood
Possible

E19 0203-AS-25-001-PR001
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Table 1: Excerpts from the SNSW quality control framework
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Quality Control Framework

Service NSW

Fictitious customer
created on DRIVES

Unauthorised access and
use of information for self,
family, friends or
relatives.

Access to DRIVES is not
managed

Agency: Roads & Maritime Services
DRIVES Access
Transaction Type
Risk
DRIVES access
Inappropriate use of
DRIVES and/or release of
information
Impact
Major

Undertake quarterly reviews on DRIVES of staffs override access
levels, to ensure “level 30” manager access is kept to a minimum



Comply with the requirements of Family and Friends Register.
Exercise due diligence when approving overrides. Seek
confirmation that the override is for a valid reason and complies
with policies and procedures.
Print, review and certify MIS534 Overrides at 100%.
Monitor staff work practises through observation and instigate
corrective action






Only current staff have access on DRIVES
The access levels are appropriate (DRIVES menu
Access Mask Levels)



o
o

Check the ‘User Listing’ on a quarterly basis and check to ensure
that:

Ensure that information is only released to authorised parties.



Rules for DRIVES access
Customers addresses and POI/Policies
Request for customer details – for information that
can/can’t be released

Comply with the requirements of RMS FLH:


o
o
o

Comply with Service NSW Code of Conduct and Ethics in
particular “Working Ethically” and “Corrupt and unlawful conduct”.
‘Official and personal information’.

Risk Control



Version 1.6
January 2019
Page 53 of 79

Risk level
High

Ensure that you have the latest version before using this document

Printed copies of this document may not be up to date.

Likelihood
Possible

E19 0203-AS-25-001-PR001

CHAPTER 5: Corruption prevention

been completed in accordance with relevant policies and
procedures. While this approach may uncover certain
instances of unauthorised access or other fraudulent
activity, it is very unlikely it will detect unauthorised
access that occurs outside the transactional environment.
As noted above, reviewing DRIVES access logs would
enhance SNSW’s capacity to detect unauthorised
access. This would include the capacity to detect both
unauthorised access related to a specific transaction
and unauthorised access that occurred outside the
transactional environment.
SNSW submitted that “the conduct of a very small
percentage of employees is not compliant with privacy,
conflict of interest and fraud and corruption obligations”.
The Commission contends, however, that SNSW’s
existing processes do not allow the agency to draw any
conclusions about the proportion of employees who might
be non-compliant. Absent routine scrutiny of access
logs and/or a specific allegation of unauthorised access,
it would be very unlikely for SNSW to detect access such
as Ms Benyamin’s, and it is noted that her unauthorised
access was not exposed through existing quality control
processes. It was exposed by an officer of NSWPF.
In a recent report into SNSW’s handling of personal
information, the Auditor-General for NSW also noted the
risk that SNSW is potentially not identifying all privacy
breaches. The report suggests this may be in part because
SNSW does not routinely monitor staff activity in any
system, including DRIVES or the “Salesforce Customer
Relationship Management system” (which SNSW owns
and manages).5
In addition to assisting to detect unauthorised access,
routine analysis of access logs could provide additional
benefits to SNSW, such as:
•

providing a more accurate assessment of the
extent to which customer service officers are
compliant with access rules

•

acting as a more effective deterrent to
unauthorised access

•

generating insights regarding process efficiency
and staff workloads.

RECOMMENDATION 1
That SNSW implements a risk-based system
designed to improve detection of unauthorised
access of personal information. As a minimum,
SNSW should use:

The report is titled Service NSW’s handling of personal information,
18 December 2020.
5
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•

analytics of access logs across SNSW’s
systems to help detect anomalous or other
patterns of access that might indicate
unauthorised access

•

routine, formalised auditing of individual
DRIVES access logs to help detect where
customer service officers’ database accesses
are unrelated to legitimate transactions.

SNSW submitted that it agreed in principle to engage
with TfNSW, as the owner of DRIVES, on ways to
improve risk-based monitoring and compliance. SNSW
has a memorandum of understating in relation to
data-sharing with TfNSW that could be amended. SNSW
has also signalled that TfNSW will consider the possible
inclusion of real-time alerts in DRIVES to help promptly
identify anomalous use.
In terms of managing the risk of unauthorised access,
SNSW submitted that, “[a]ll possible measures are in
place except for a monitoring tool in DRIVES”.
The Commission notes that circumstances, systems and
organisations change constantly and there are always
additional measures that could be considered or ways to
improve on existing practices relating to privacy and data
protection. For example, the Commission notes that the
DRIVES restricted database could be further segmented to
prevent users from accessing particular types of information.
Further, the aforementioned audit report was requested
by the minister for customer service following a cyber
security attack in 2020 that led to a breach of SNSW
customer information. Given the findings of the
Auditor-General for NSW, which include that SNSW is
not effectively handling personal customer and business
information to ensure privacy, the Commission observes
there is scope for SNSW to more comprehensively
consider its data protection control mechanisms across all
business functions.

Serving friends and family
The role of customer service officers at SNSW presents
conflicts of interest situations where an employee could
choose to exercise their official functions partially and
favour the interests of their family or friends at the
expense of their public duty. One such circumstance is the
disclosure of customer information to a family member
without the customer’s authority.
Additional risks are present where a customer service
officer can perform an official transaction for a customer
who, themselves, is a family member or friend of the
SNSW employee. As set out in chapter 2, Ms Benyamin
agreed to receive a financial benefit as an inducement to
access the DRIVES restricted database for the purpose
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of effecting a transfer of a motor vehicle to Mr Al-Dakak
or an associate. During the investigation, Ms Benyamin
provided examples of additional circumstances where
family and friends might seek partiality from her in her role
as a customer service officer:
[Counsel Assisting]: Okay. You said just a moment ago
that people ask you to do things.
Tell us about that.
[Ms Benyamin]:

As soon as you tell somewhere,
someone where you work, so if I
tell them that I work at Service
NSW, they might say something
like, “Can you get me points?” or
“Can you get me my licence back?”
and I say, “No, I can’t do that.”
So that’s an example of what they
would ask.
…

[Q]:

What are the types of requests that
you hear people offer?

[A]:

Oh, I can’t – a normal thing would
be, “Can you get someone’s rego
number?” Or, “Can you get,” I don’t
know, there’s a, there’s so many
different things, “Can you clear
my fines?” or “Can you give me
my demerit points?” They’re just
things that they think that you can
automatically do or that you would
do just because you work at [Roads
and Maritime Services].

It is unclear whether/when transactions
for family and friends are permitted
At the time of Ms Benyamin’s conduct, SNSW had
procedural documents in place that aimed to manage the
risks associated with customer service officers performing
transactions for family or friends. Two key documents
were the “SNSW Conflicts of Interest Policy and
Procedure” (“the policy and procedure”) and guidance
material available to customer service officers, titled
“Accessing DRIVES records for yourself, relatives or
friends” (“the guidance material”).
The policy and procedure stated that SNSW employees:
…should avoid serving family members or friends
if possible. Any transactions completed for family
and friends at the employee’s Service Centre must be
recorded in the Family and Friends Register. Failure to
do this will be a breach of this policy.
The guidance material stated:

While there is no evidence that Ms Benyamin agreed
to perform any transactions other than those set out in
this report, this investigation highlights the potential risks
associated with customer service officers performing
transactions for family and friends. The Commission
contends that measures in place at SNSW aimed at
mitigating these risks could be improved.
Weaknesses in SNSW’s approach observed by the
Commission during the investigation include that:
•

SNSW provides limited guidance regarding
the circumstances when transactions may be
performed for family and friends

•

the registers of transactions involving family
and friends are not effectively used to provide
additional scrutiny to such transactions.
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Staff must not access DRIVES to view or alter
their own records or the records of their relatives or
their friends.
You must not access DRIVES to process transactions
for yourself, your relatives or your friends. You must
not process your own transactions but another person
in the registry can access DRIVES to process them
for you.
In a one-person registry, approval from the Sector
Manager must be obtained before a staff member can
process their own transaction.
If you have to process a transaction for a friend or
relative, you must declare this in the ‘Processing
transactions for self or friends/relatives Register’.
A Customer Service Centre Manager (CSCM)
does not need to obtain approval from their Sector
Manager to have their own transactions processed by
a member of their staff.
In all such cases, details of these transactions must
be manually recorded in a Register (Processing
transactions for self or friends/relatives) which is
held at each registry. The entry must be signed by the
CSCM or delegate, when a transaction is processed.
If the CSCM is unavailable, the Register must be
signed by your Sector Manager. A faxed approval
from the Sector Manager is acceptable.
The Register may be monitored by the Sector
Manager, Compliance Improvement Officers and
Control Management Services. Certification against
this Register must be provided in accordance with the
Critical Control Management (CCM) process.
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The policy and procedure suggests avoiding serving family
members or friends if possible . The guidance material,
which is specific to DRIVES, more clearly states that an
employee must not access this database for this purpose.
However, both documents allow for these situations
to occur provided the transaction is recorded in the
“Processing transactions for self or friends/relatives
Register”, which requires managerial approval.
The Commission understands that these registers, also
referred to as “Family and Friends Registers” are hardcopy
documents kept at each service centre. Additionally, the
guidance material states that a customer service officer
can process a transaction relating to a colleague from their
centre, provided this transaction is recorded in the register
held at their centre.
The Commission is not aware of any further guidance
provided by SNSW that sets out circumstances where it
might be permissible to serve a family member or friend
and on what grounds permission to do so could be given
by a centre manager.
In her evidence, Ms Benyamin suggested another such
circumstance might be where there is no other option at a
particular centre at a particular time:
[Counsel Assisting]: You said a moment ago that you
don’t usually serve family. Does that
mean that there are sometimes where
you might?
[Ms Benyamin]:

No.

[Q]:

Okay. Why did you say “usually”
then?

[A]:

It’s not a, a practice that we’re
encouraged to do, so, no. There
might be maybe like extended family.
It hasn’t happened to myself that
I can remember. But no, generally,
we wouldn’t be able to serve a family
member.

[Q]:

[A]:
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Okay. You say generally you wouldn’t
be able to. Other than serving
extended family, are there any times
where you would be able to or might
serve family?
If you’re the only person there, so if
there’s no other staff that can do the
transaction that you’re capable of
doing, or if they require something
and you’re the only one that could do
it, I mean, then you would have to do
that transaction.

[Q]:

So you don’t turn them away and say,
“Go down the road to Parramatta,”
or something?

[A]:

No, we won’t, we can’t do that, no.

[Q]:

You’re not allowed to turn them
away?

[A]:

No.

SNSW submitted that transactions involving family
and friends:
…occur by exception only in small towns where there
are no other options for staff members to transact on
accounts owned by their family members and friends.
These events should be considered extraordinary.
However, copies of registers produced to the Commission
pursuant to a notice under s 22 of the ICAC Act from
SNSW for the Parramatta and Wetherill Park service
centres show almost daily entries of transactions involving
family or friends, and often multiple entries in a single
day. These entries might mostly relate to staff performing
transactions for colleagues, with only a small proportion
relating to family and friends, but such instances do not
appear to be “extraordinary” and the aforementioned
policies appear to permit them.
The lack of clarity around the circumstances in which it is
permissible to perform a transaction for a family member
or friend creates a risk that a customer service officer
could improperly serve a family or friend member. Greater
clarity will assist managers in deciding when a staff
member may serve a family or friend member and help
standardise the management of such circumstances.

RECOMMENDATION 2
That SNSW provides clear guidance on the
circumstances where managers can consider
allowing an employee to perform transactions in
DRIVES for a family member or friend.

The registers do not support the
management of relevant risks
The Commission has identified three key deficiencies with
the registers that are used at service centres to record
instances where customer service officers have performed
transactions for family/friends, as follows:
•

the information contained in the registers is limited,
and in a form that makes it difficult to review

•

there is limited review of register entries aimed at
detecting any partiality on behalf of the customer
service officer
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•

there is little use of the registers to try and detect
circumstances when transactions involving family
and friends are not being recorded.

The registers are difficult to review and contain
limited information
The registers are completed in a physical, handwritten
format that is outdated and subject to error. Given there
are over 100 separate service centres, having individual
hardcopy registers impairs capacity to make meaningful
comparison between centres and to search for relevant
information both across and within centres (for example,
entries made by a single customer service officer over time
or locations).
There is some evidence of inconsistency between the
registers. With reference to the registers provided to the
Commission, it is noted that a “transaction type” field is
present in the register used at Parramatta but not in the
register used at Wetherill Park. Inconsistency further
reduces the prospect of SNSW being able to make
meaningful comparisons between centres.
Additionally, only a limited amount of information is
required to be entered in the registers by a customer
service officer. A requirement to state the reason why
the customer service officer was required to serve family
or friends (such as why another customer service officer
without a conflict could not perform the transaction)
might help management better understand the situations
involving family and friends that typically arise at
each centre.
Further additional fields of information (such as type and
time of transaction) would help facilitate the checking
process. Having the customer service officer declare
the nature of the relationship between themselves and
the customer would potentially help a manager better
understand the nature/significance of the conflict in each
case. Transactions undertaken for colleagues at the same
centre should be also be easily distinguishable from those
involving external customers.
Checks performed on registers are limited
The Commission observed that, despite each centre
having to maintain a register, there is minimal review
of transactions listed to check whether there has been
any partiality exercised by the customer service officer
towards an associate or colleague.

solely on whether appropriate procedures have been
followed. It does not appear to include any assessment of
whether the relevant customer service officer has shown
any partiality towards family and friends.
The Commission notes that the ability to conduct further
examination of transactions involving close personal
associates is presumably the key reason for maintaining
the registers. Consequently, the lack of further review
(even on a sample basis) of transactions recorded on
registers appears to represent a weakness in SNSW’s
management of conflicts of interest.
SNSW also advised the Commission that managers are
required to check the registers for trends and that the
registers are provided to SNSW’s Operational Governance
Team each quarter for further checking. The Commission
observes that, given the deficiencies in information
available in the register and the apparent lack of further
guidance to centre managers on what is required to be
reported to the governance team, this process is unlikely
to meaningfully assist SNSW in managing risk.
Transactions may not be recorded in the
registers
There is an obvious risk that customer service officers,
who wish to undertake fraudulent or otherwise partial
transactions involving family and friends, could simply fail
to declare the transaction in the register.
While the Commission acknowledges this risk is difficult
to manage and that controls such as staff observation
are useful in this circumstance, improvements to the
registers could at least assist in the identification of
such circumstances.
A standardised electronic register that facilitates
comparisons between centres could help to detect
anomalous trends within or between centres. For
example, fewer entries than might be expected against
that typically observed for a centre of a particular size
might signal a culture of under-reporting and suggest the
need for follow up or increased observation at that centre.

RECOMMENDATION 3
That SNSW establishes a single electronic family
and friends register to operate across all service
centres to more easily facilitate comparison of
information between centres and to help detect:

SNSW advised the Commission that registers are checked
annually by an independent internal source to assess
whether they are “consistently being used” and whether
the appropriate authorisation has been given (that is, the
centre manager or appropriate delegate) has approved the
transactions listed. This appears to be a check focused
ICAC REPORT Investigation into the conduct of a Service NSW officer

•

circumstances where customer service
officers have acted partially towards family
or friends

•

anomalous or inconsistent recording of
transactions involving family and friends
across centres.
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SNSW should also consider expanding the range of data
collected in the register to include fields that:
•

identify the relationship between the customer
and the customer service officer, including
whether the customer is a SNSW colleague from
the same service centre

•

provide information about the customer service
function sought and provided

•

state the time and date the interaction occurred

•

provide an explanation as to why the transaction
could not have been completed by a customer
service officer without a conflict.

of its progress in implementing the plan 12 months after
informing the Commission of the plan. If the plan has not
been fully implemented by then, a further written report
must be provided 12 months after the first report.
The Commission will publish the response to its
recommendations, any plan of action and progress reports
on its implementation on the Commission’s website at
www.icac.nsw.gov.au.

RECOMMENDATION 4
That SNSW identifies which trend and other
relevant information from the register should be
reported to the Operational Governance Team
each quarter by service centre managers to enable
a meaningful assessment of whether relevant risks
are being managed.
SNSW has advised the Commission that it agrees to the
establishment of a single electronic register.
These recommendations are made pursuant to s 13(3)(b)
of the ICAC Act and, as required by s 111E of the ICAC
Act, will be furnished to SNSW, the NSW Government
and the responsible minister.
As required by s 111E(2) of the ICAC Act, SNSW must
inform the Commission in writing within three months
(or such longer period as the Commission may agree to in
writing) after receiving the recommendations, whether it
proposes to implement any plan of action in response to
the recommendations and, if so, details of the proposed
plan of action.
In the event a plan of action is prepared, SNSW is
required to provide a written report to the Commission
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Appendix 1: The role of the Commission
The Commission was created in response to community
and Parliamentary concerns about corruption that had
been revealed in, inter alia, various parts of the public
sector, causing a consequent downturn in community
confidence in the integrity of the public sector. It is
recognised that corruption in the public sector not only
undermines confidence in the bureaucracy but also has a
detrimental effect on the confidence of the community in
the processes of democratic government, at least at the
level of government in which that corruption occurs. It is
also recognised that corruption commonly indicates and
promotes inefficiency, produces waste and could lead to
loss of revenue.
The Commission’s functions are set out in s 13, s 13A and
s 14 of the ICAC Act. One of the Commission’s principal
functions is to investigate any allegation or complaint that,
or any circumstances which in the Commission’s opinion
imply that:
i.

corrupt conduct (as defined by the ICAC Act), or

ii.

conduct liable to allow, encourage or cause the
occurrence of corrupt conduct, or

The Commission may make findings of fact and form
opinions based on those facts as to whether any particular
person has engaged in serious corrupt conduct.
The role of the Commission is to act as an agent for
changing the situation that has been revealed. Through
its work, the Commission can prompt the relevant public
authority to recognise the need for reform or change, and
then assist that public authority (and others with similar
vulnerabilities) to bring about the necessary changes or
reforms in procedures and systems, and, importantly,
promote an ethical culture, an ethos of probity.
The Commission may form and express an opinion as to
whether consideration should or should not be given to
obtaining the advice of the Director of Public Prosecutions
with respect to the prosecution of a person for a specified
criminal offence. It may also state whether it is of the
opinion that consideration should be given to the taking of
action against a person for a specified disciplinary offence
or the taking of action against a public official on specified
grounds with a view to dismissing, dispensing with the
services of, or otherwise terminating the services of the
public official.

iii. conduct connected with corrupt conduct,
may have occurred, may be occurring or may be about
to occur.
The Commission may also investigate conduct that
may possibly involve certain criminal offences under the
Electoral Act 2017, the Electoral Funding Act 2018 or
the Lobbying of Government Officials Act 2011, where
such conduct has been referred by the NSW Electoral
Commission to the Commission for investigation.
The Commission may report on its investigations and,
where appropriate, make recommendations as to any
action it believes should be taken or considered.
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Appendix 2: Making corrupt conduct
findings
Corrupt conduct is defined in s 7 of the ICAC Act as
any conduct which falls within the description of corrupt
conduct in s 8 of the ICAC Act and which is not excluded
by s 9 of the ICAC Act.
Section 8 defines the general nature of corrupt conduct.
Subsection 8(1) provides that corrupt conduct is:
(a) any conduct of any person (whether or not a
public official) that adversely affects, or that could
adversely affect, either directly or indirectly, the
honest or impartial exercise of official functions
by any public official, any group or body of public
officials or any public authority, or
(b) any conduct of a public official that constitutes or
involves the dishonest or partial exercise of any of
his or her official functions, or
(c) any conduct of a public official or former public
official that constitutes or involves a breach of public
trust, or
(d) any conduct of a public official or former public
official that involves the misuse of information or
material that he or she has acquired in the course of
his or her official functions, whether or not for his or
her benefit or for the benefit of any other person.
Subsection 8(2) specifies conduct, including the conduct
of any person (whether or not a public official), that
adversely affects, or that could adversely affect, either
directly or indirectly, the exercise of official functions by
any public official, any group or body of public officials or
any public authority, and which, in addition, could involve
a number of specific offences which are set out in that
subsection.
Subsection 8(2A) provides that corrupt conduct is
also any conduct of any person (whether or not a
public official) that impairs, or that could impair, public
confidence in public administration and which could
involve any of the following matters:
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(a) collusive tendering,
(b) fraud in relation to applications for licences, permits
or other authorities under legislation designed
to protect health and safety or the environment
or designed to facilitate the management and
commercial exploitation of resources,
(c) dishonestly obtaining or assisting in obtaining,
or dishonestly benefitting from, the payment or
application of public funds for private advantage or
the disposition of public assets for private advantage,
(d) defrauding the public revenue,
(e) fraudulently obtaining or retaining employment or
appointment as a public official.
Subsection 9(1) provides that, despite s 8, conduct does
not amount to corrupt conduct unless it could constitute
or involve:
(a) a criminal offence, or
(b) a disciplinary offence, or
(c) reasonable grounds for dismissing, dispensing with
the services of or otherwise terminating the services
of a public official, or
(d) in the case of conduct of a Minister of the Crown or
a Member of a House of Parliament – a substantial
breach of an applicable code of conduct.
Section 13(3A) of the ICAC Act provides that the
Commission may make a finding that a person has
engaged or is engaged in corrupt conduct of a kind
described in paragraphs (a), (b), (c), or (d) of s 9(1) only
if satisfied that a person has engaged or is engaging in
conduct that constitutes or involves an offence or thing of
the kind described in that paragraph.
Subsection 9(4) of the ICAC Act provides that, subject to
subsection 9(5), the conduct of a Minister of the Crown
or a member of a House of Parliament which falls within
the description of corrupt conduct in s 8 is not excluded
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by s 9 from being corrupt if it is conduct that would cause
a reasonable person to believe that it would bring the
integrity of the office concerned or of Parliament into
serious disrepute.
Subsection 9(5) of the ICAC Act provides that the
Commission is not authorised to include in a report a
finding or opinion that a specified person has, by engaging
in conduct of a kind referred to in subsection 9(4),
engaged in corrupt conduct, unless the Commission is
satisfied that the conduct constitutes a breach of a law
(apart from the ICAC Act) and the Commission identifies
that law in the report.

standard of on the balance of probabilities and accepted by
an appropriate tribunal, they would be grounds on which
such a tribunal would find that the person has engaged
in conduct that constitutes or involves a thing of the kind
described in those sections.
The Commission then considers whether, for the purpose
of s 74BA of the ICAC Act, the conduct is sufficiently
serious to warrant a finding of corrupt conduct.

The Commission adopts the following approach in
determining findings of corrupt conduct.

A finding of corrupt conduct against an individual is a
serious matter. It may affect the individual personally,
professionally or in employment, as well as in family and
social relationships. In addition, there are limited instances
where judicial review will be available. These are generally
limited to grounds for prerogative relief based upon
jurisdictional error, denial of procedural fairness, failing
to take into account a relevant consideration or taking
into account an irrelevant consideration and acting in
breach of the ordinary principles governing the exercise of
discretion. This situation highlights the need to exercise
care in making findings of corrupt conduct.

First, the Commission makes findings of relevant facts
on the balance of probabilities. The Commission then
determines whether those facts come within the terms
of subsections 8(1), 8(2) or 8(2A) of the ICAC Act.
If they do, the Commission then considers s 9 and the
jurisdictional requirement of s 13(3A) and, in the case
of a Minister of the Crown or a member of a House of
Parliament, the jurisdictional requirements of
subsection 9(5). In the case of subsection 9(1)(a) and
subsection 9(5) the Commission considers whether, if the
facts as found were to be proved on admissible evidence
to the criminal standard of beyond reasonable doubt
and accepted by an appropriate tribunal, they would be
grounds on which such a tribunal would find that the
person has committed a particular criminal offence. In
the case of subsections 9(1)(b), 9(1)(c) and 9(1)(d) the
Commission considers whether, if the facts as found
were to be proved on admissible evidence to the requisite

In Australia there are only two standards of proof: one
relating to criminal matters, the other to civil matters.
Commission investigations, including hearings, are not
criminal in their nature. Hearings are neither trials nor
committals. Rather, the Commission is similar in standing
to a Royal Commission and its investigations and
hearings have most of the characteristics associated with
a Royal Commission. The standard of proof in Royal
Commissions is the civil standard, that is, on the balance
of probabilities. This requires only reasonable satisfaction
as opposed to satisfaction beyond reasonable doubt,
as is required in criminal matters. The civil standard is
the standard which has been applied consistently in the
Commission when making factual findings. However,
because of the seriousness of the findings which may be
made, it is important to bear in mind what was said by
Dixon J in Briginshaw v Briginshaw (1938) 60 CLR 336
at 362:

Section 74BA of the ICAC Act provides that the
Commission is not authorised to include in a report under
s 74 a finding or opinion that any conduct of a specified
person is corrupt conduct unless the conduct is serious
corrupt conduct.
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…reasonable satisfaction is not a state of mind that
is attained or established independently of the nature
and consequence of the fact or fact to be proved.
The seriousness of an allegation made, the inherent
unlikelihood of an occurrence of a given description, or
the gravity of the consequences flowing from a particular
finding are considerations which must affect the answer
to the question whether the issue has been proved to
the reasonable satisfaction of the tribunal. In such
matters ‘reasonable satisfaction’ should not be produced
by inexact proofs, indefinite testimony, or indirect
inferences.
This formulation is, as the High Court pointed out in
Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992)
67 ALJR 170 at 171, to be understood:
...as merely reflecting a conventional perception that
members of our society do not ordinarily engage in
fraudulent or criminal conduct and a judicial approach
that a court should not lightly make a finding that, on the
balance of probabilities, a party to civil litigation has been
guilty of such conduct.
See also Rejfek v McElroy (1965) 112 CLR 517, the Report
of the Royal Commission of inquiry into matters in relation
to electoral redistribution, Queensland, 1977 (McGregor J)
and the Report of the Royal Commission into An Attempt
to Bribe a Member of the House of Assembly, and Other
Matters (Hon W Carter QC, Tasmania, 1991).
Findings of fact and corrupt conduct set out in this
report have been made applying the principles detailed in
this Appendix.
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Appendix 3: Summary of response to
adverse findings
Section 79(A)(1) of the ICAC Act provides that the
Commission is not authorised to include an adverse
finding against a person in a report under s 74 unless the
Commission:
•

has first given the person a reasonable
opportunity to respond to the proposed
adverse finding

•

includes in the report a summary of the
substance of the person’s response that disputes
the adverse finding if the person requests the
Commission to do so within the time specified by
the Commission.

The Commission considers that, in these circumstances,
the parties had a reasonable opportunity to respond to
proposed adverse findings.
Where adverse findings have been made in the body of
this report concerning Ms Benyamin, the substance of
submissions made in response by her have been included.

Counsel Assisting the Commission made written
submissions setting out, inter alia, what adverse findings
he contended it was open to the Commission to make
against Ms Benyamin and Mr Al-Dakak.
These submissions were provided between 7 and
10 August 2020 to Ms Benyamin, Mr Al-Dakak,
SNSW and another party (Ms Benyamin’s SNSW
colleague, referred to in the report as “the colleague”).
The Commission received written submissions in
response made on behalf of Ms Benyamin, SNSW and the
colleague between 31 August and 11 September 2020.
No submissions in response were received from
Mr Al-Dakak by the due date of 4 September 2020.
Mr Al-Dakak was given additional opportunities to
respond to the submissions of Counsel Assisting by
way of short extensions, initially until 2 October 2020,
which was subsequently extended until 26 October
2020, then extended again until 30 October 2020, and
a final extension was granted until 9 November 2020.
In approximately late October 2020, Mr Al-Dakak
retained counsel to review Counsel Assisting’s
submissions and advise Mr Al-Dakak. On 19 November
2020, counsel for Mr Al-Dakak notified the Commission
that Mr Al-Dakak did not instruct him to make any
submissions in response.
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Appendix 4: Submission that the matter
should be dealt with by an s 14(2) report
Ms Benyamin submitted that the Commission should
furnish a report pursuant to s 14(2) of the ICAC Act for
the following reasons:
•

the four instances of alleged corrupt conduct are
relatively minor and not systemic

•

in these circumstances, preparing and producing
a report pursuant to s 74 of the ICAC Act
and referring Ms Benyamin’s conduct to the
DPP for advice would not be consistent with
the requirements of s 12A of the ICAC Act,
particularly having regard to the public interest
in s 12 of the ICAC Act and the additional
resources that would be expended in undertaking
such steps

•

by way of a public report pursuant to s 74(1) of the
ICAC Act. The matters taken into account by the
Commission included:
•

Ms Benyamin’s conduct, as outlined in this report,
revealed serious corrupt conduct, involving
the dishonest exercise of official functions in
circumstances unrelated to official duties at
SNSW. A report furnished pursuant to s 14(2) of
the ICAC Act cannot make findings of corrupt
conduct, but provides information and makes
recommendations to the authority or the minister
for the authority.

•

A report pursuant to s 14(2) of the ICAC Act
is subject to the secrecy provisions of s 111 of
the ICAC Act. The principal functions of the
Commission include educating and informing the
public about the detrimental effects of corrupt
conduct, the promotion of the integrity and good
repute of public administration, and the fostering
of public support in combatting corrupt conduct.
These functions, which are set out from
s 13(1)(h) to s 13(1)(j) of the ICAC Act, would
not be achieved if the Commission reported
pursuant to s 14(2) of the ICAC Act.

given the relatively minor nature of the conduct
in question, the Commission ought to exercise
its discretion to refer the matter for disciplinary
action by SNSW rather than reporting to
Parliament under s 74 of the ICAC Act or
seeking the advice of the DPP.

Section 14(2) of the ICAC Act provides as follows:
If the Commission obtains any information in the
course of its investigations relating to the exercise of
functions of a public authority, the Commission may,
if it considers it desirable to do so:
(a) furnish the information or a report on the
information to the authority or to the Minister
for the authority, and
(b) make to the authority or the Minister for the
authority such recommendations (if any)
relating to the exercise of the functions of
the authority as the Commission considers
appropriate.
The Commission is satisfied the matters raised in this
investigation are such that it should report its outcome
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