NSW ICAC EXHIBIT

INDEPENDENT COMMISSION AGAINST CORRUPTION
RECORD OF INTERVIEW BETWEEN CHIEF INVESTIGATOR TIM FOX AND
ANDREW HARGREAVES AT SYDNEY ON 22 MAY 2018
5
TIME:
PRESENT:

10:04
TIM FOX
ANTONY PEDROZA
ANDREW HARGREAVES
STAN KONDILIOS

FOX:

Okay. This is a recording of an interview between myself, Tim Fox, and
Commission Officer, Antony Pedroza. The date is the 22nd of May 2018
and it’s 10:04 by my watch. We’re currently in a conference room at Hall
& Wilcox, which is at 60 Castlereagh Street in Sydney. I’ll just go round
the room and just get everyone’s voice ID for the purpose of the
transcription, starting with you Antony.

PEDROZA:

Antony Pedroza, (spells) P-E-D-R-O-Z-A.

FOX:

Andrew just give your full name please.

HARGREAVES:

Andrew Hargreaves.

FOX:

Thank you.

KONDILIOS:

Stan Kondilios.

FOX:

Thank you, and Stan you’re the legal representative for Mr Hargreaves?

KONDILIOS:

I am.

FOX:

Thank you. Are you happy to be interviewed Andrew?

HARGREAVES:

I am.

FOX:

Are you happy for this interview to be recorded?

HARGREAVES:

I am.

FOX:

Thank you. Just start off with some background, very briefly because it’s
on record that you have been interviewed before. So just, in 2015-2016
just give, tell us what your position was at the now former Canterbury
City Council?
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HARGREAVES:

I was Team Leader, Development Operations. I was also for part of that
time Acting Team Leader, Planning.
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FOX:

Okay. And there’s a couple of things that I spoke to you about before I
pressed the record button. Is that correct?

HARGREAVES:

Yes.

FOX:

And I’m just going to adopt those now formally.

HARGREAVESL

Sure.

FOX:

So I informed you that this was a voluntary process?

HARGREAVES:

You did.

FOX:

I informed you that we’re not utilising a coercive power at this time?

HARGREAVES:

You did.

FOX:

I, I’ve also told you that I’m going to ask you some questions and I’ve told
you I’m going to show you some documents?

HARGREAVES:

You did.

FOX:

Yeah. And also, as you are aware, this matter is currently in a public
inquiry -

HARGREAVES:

I am.

FOX:

- so this interview could well be used in that environment. Do you
understand that?

HARGREAVES:

Yes.

FOX:

Okay. It could also be used in any ensuing proceedings that may arise
from the invest---, Commission’s investigation.

25

HARGREAVES:

Right.

FOX:

That sometimes means criminal proceedings.

HARGREAVES:

Uh-hmm.

FOX:

I have to tell you this, it’s just that the section 80 of the ICAC Act makes
it a criminal offence for someone to wilfully mislead a Commission
officer, so all that means for you today is that there’s an obligation on you
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to be truthful and give the answers that are truthful to the best of your
knowledge and belief.

5

HARGREAVES:

I understand.

FOX:

Okay. Are you okay with everything so far?

HARGREAVES:

Yes.

FOX:

I’ll just read on the record what we’re investigating. The Commission is
investigating whether between 2013 and 2016 public officials, including
Councillors of the former Canterbury City Council, Michael Hawatt and
Pierre Azzi, the former General Manager, Mr Jim Montague, and the
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former Director of Planning, Spiro Stavis dishonestly and/or partially
exercised their official functions in relation to planning proposals and/or
applications under the Environmental Planning and Assessment Act 1979
concerning properties in the Canterbury City Council local area. So that is
the broad spectrum allegation HARGREAVES:

Uh-hmm.

FOX:

- the primary one that this matter relates to.

HARGREAVES:

Sure.

FOX:

Okay. Now this interview only relates to two development applications, so
we’re gonna that, we’re gonna confine ourselves to those applications.
They are development application 168 of 2015, which related to 212-218
Canterbury Road, Canterbury and development application 169 of 2015,
which related to 220-222 Canterbury Road and 4 Close Street in
Canterbury.

HARGREAVES:

Uh-hmm.

FOX:

Before I start asking you any questions, can you just tell us your
recollection of your involvement in those development applications?

HARGREAVES:

Sure. I first recollect becoming aware of it in August 2015. The DA was
lodged prior to that. It was allocated to an officer, that officer had carried
out a preliminary assessment, that officer had resigned. At the same time,
the Planning Team Leader had resigned and I had some involvement in
the all---, the future all---, the allocation of applications then being lodged.
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Regarding these two applications, I can’t recall whether or not I became
aware of it in August or before, but I do recall speaking to the Joint
D10494547

NSW ICAC EXHIBIT
Page 4 of 56

Regional Planning Panel about it. Both applications have a capital
investment value of less than $20 million. Twenty million dollars is the
threshold for which applications are to be determined by what was then
called the Joint Regional Planning Panel. I can’t recall if it was when it
was first lodged or when I first became aware of it in August, but at some
point I spoke to the JRPP Secretariat, who confirmed that the matter did
not need to be, or the matters rather, did not need to be referred to the
JRPP, unless the applicant wished to refer it to the Panel themselves.
Neither application warranted it’s referral to the Panel, neither – it didn’t
meet the criteria in the views of the Secretariat. I felt the Panel should be
aware of it because of the scale of the development and the interconnected
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nature of the two applications. I was – I don’t think I was incorrect in my
view, but the Panel Secretariat thought I was, so the matter was dealt with
by Council.
15

Following the resignation of the assessing officer, amended plans had
been requested, amended plans had been lodged. The application was – or
the two applications, rather – were being assessed by an external planning
consultant. That external planning consultant forwarded me, as the next
contact in the organisation, their draft reports. Those draft reports were
then put into a format to be considered by Council’s then Independent
Hearing and Assessment Panel. At that point in time the panel – the
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Independent Hearing and Assessment Panel – did not enjoy determination
status. Matters of this scale would be referred to the panel for comment
and then the report and the Panel’s comments were then referred to a
standing committee of Council, called the City Development Committee,
which was a meeting of all councillors who would then determine the
matter.

25

There were a number of matters with the applications that I wasn’t
particularly fond of. Ultimately, though, the Director recommended it
favourably. There were a number of matters that need to be resolved,

30

mostly regarding the obtaining of concurrence from the Road and
Maritime Service, which was eventually obtained. The outstanding matter,
though, was the obtaining of concurrence from Sydney Trains. The
northern most site, which is 212-218 Canterbury Road, adjoins the Sydney
rail corridor. It requires referral to Sydney Trains under State
Environmental Planning Policy 2007. That concurrence was not obtained
when the matter was considered by either IHAP or the City Development
Committee, so the matter was approved pending the concurrence being

35
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obtained. The concurrence could not be obtained. Since then, both
applications have lapsed and neither are valid consents.
FOX:

Okay, thank you. Before I go into the chronology, just a couple of
questions about the applicants who were, the people behind the
applications as far as you would see if you looked at the application form
were Ziad and Marwan Chanine.

HARGREAVES:

Uh-hmm.

FOX:

Do you have any knowledge of those people? Did you, have you met them
before? Did you know who they were?

HARGREAVES:

Yes.

FOX:

Okay. What was your understanding of those two people?

HARGREAVES:

Ziad I think is the architect and Marwan is the developer branch. They’ve,
I understand they’re brothers who run a development company. My
recollection is Marwan does the developing and Ziad does the design.
They were frequent applicants with the former City of Canterbury,
frequent with regards to larger applications. Not frequent as in they lodged
DAs on a weekly basis, but many of the larger applications that we
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received, at that time, the Chanines were either the developer – the
applicant for the application – or they were the designer. In this instance
they were the applicant and the designer.
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FOX:

Were you aware of any relationship between either Ziad or Marwan and
Spiro Stavis?

HARGREAVES:

Define ‘relationship’? They were regular applicants and I knew they were
in communication with the Director.

FOX:

Did you have any knowledge of any, any relationship that extended
beyond their being applicants?

HARGREAVES:

No.

FOX:

What about their relationship – Ziad and Marwan – and Mr Montague?
Were you aware of any relationship that they had beyond being
applicants?

HARGREAVES:

I don’t think so. I knew that they would communicate with the General
Manager. From time to time I would receive requests from the GM for
updates of applications concerning the Chanines. I took it down to the fact

30
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that they were, for want of a big word, for want of a better word, big
players, in as much as that they would lodge large applications on a
regular basis and they wished to make sure that the senior parties in
Council – the Director, the GM and the Councillors – were aware of that.
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FOX:

And were you aware of any relationship outside that of being an applicant
between either Marwan and Ziad and any Councillor?

HARGREAVES:

No, it would be the same.

FOX:

I’m going to take you through some documents now, and we’ll do that
chronologically. I see you have some documents there.

HARGREAVES:

Uh-hmm.

FOX:

So, if we go through and I may have them, I may not.

HARGREAVES:

Sure.

FOX:

If we get to that point in the chronology and you, you wish to interpose
with your documents -

HARGREAVES:

Yeah sure.

FOX:

- then feel free.

HARGREAVES:

Uh-hmm.

FOX:

You said you became aware around August 2015?

HARGREAVES:

Yep.

FOX:

Were you aware at that stage that the applications had been outsourced to
Planning Ingenuity?

HARGREAVES:

No, I became aware in August.

FOX:

Right. So at that time -

HARGREAVES:

Yep.

FOX:

- you understood that they had, they were, an, an assessment was on foot
at Planning Ingenuity?

HARGREAVES:

My understanding was that the assessing officer – the internal officer, the
town planner who was dealing with it – had done a preliminary
assessment and had requested amended plans, but with his, my
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understanding with his resignation, somebody had to have complete the
assessment.
FOX:

How did you form that understanding?

HARGREAVES:

When I received amended plans landed on my desk and I said to the
Director what would you like me to do with these? (Laughs) And he said
that’s being dealt with by Planning Ingenuity.

FOX:

Right, so he told you that amended plans were being dealt with by
Planning Ingenuity?

HARGREAVES:

Either that or there was a post-it note left on my desk, but one of the two. I

5

would’ve formed it through that mechanism.
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FOX:

Alright. And of course we’re talking about Mr Stavis here?

HARGREAVES:

Oh yes.

FOX:

Were you aware that in July 2015 Planning Ingenuity had provided the
Council with draft assessment reports in relation to this matter?

HARGREAVES:

In July?

FOX:

Yes.

HARGREAVES:

No. No.

FOX:

Alright. And I’ll just show you these two doc---, emails. One’s from Kim
Johnston to Benjamin Black. So this is a Planning Ingenuity record -

HARGREAVES:

Uh-hmm.

FOX:

- and it contains a draft assessment report. I don’t want you to read the
whole report.

HARGREAVES:

Sure.

FOX:

There’s no need for that, but I just want to show you that and if you could
just have a quick look at that -

HARGREAVES:

Sure.

FOX:

- email.

HARGREAVES:

[Reads email]. Right, no. I was not aware of this. I became aware of their
draft reports in November 2015.

25
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FOX:

If you go to the end of that draft report you’ll get a sense of – as well as
the email – you get a sense that, of what their, the position was, certainly
of Kim Johnston around that time.

HARGREAVES:
5

10

“The proposal is considered unsatisfactory, pursuant to the provision of
Canterbury DCP 2012 with regards to site isolation, setbacks, facades,
open space, solar access. The development is unsatisfactory, pursuant to
79C, providing an undesirable and unacceptable impact on the
surrounding built environment and is contrary to the desired future
character of the Town Centre. The proposed development is excessive in
terms of bulk and scale and is not in the public interest.
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[Reads report] The proposed development is inconsistent with the design
qual---, is inconsistent with SEPP 65 and will not achieve the context
scale, built form and aesthetics of the SEPP. Pursuant to the provisions of
79C it is considered the proposed development does not satisfy the
objectives of Canterbury LEP 2012 in that the proposal does not ensure
the development is of a design and type that supports the amenity or
character. Pursuant to 79C it is considered the proposed development does
not satisfy clause 4.4(2) of the LEP relating to FSR.

KONDILIOS:

Just give the date of that draft report, just (unintelligible) the files.

FOX:

We may not have one. I’ll, I’ll – what -

HARGREAVES:

Yeah it’s an undated document -

FOX:

Yes.

HARGREAVES:

- but it’s attached to an email dated the 23rd of July -

FOX:

Thank you.

HARGREAVES:

- ’13, ’15.

FOX:

That’s alright. So just for the record then that’s an email dated as, as
Andrew says, Thursday the 23rd of July, 11:49am from Kim Johnston to
Benjamin Black.

KONDILIOS:

Which year?

FOX:

2015 and that’s in relation to 220-222 Canterbury Road and 4 Close
Street. So -

HARGREAVES:

Right.
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FOX:

- Sean Flahive was the original assessing officer as far you’re aware. Is
that correct?

HARGREAVES:

Yes.

FOX:

What conversations did you have with Mr Flahive in relation to these
matt---, these two applications?

HARGREAVES:

None. I wasn’t his acting – I wasn’t his team leader at the time.

FOX:

So any conversation you had was with Mr Stavis?

HARGREAVES:

I wouldn’t have had a conversation with anyone regarding it until around

5

August of that year. I may have become aware of it through the course of
office chit-chat, but I don’t recall being aware of it before then. I certainly
can’t find any documentation that’s passed my desk before August of that
year.
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15

FOX:

So when you did speak to Mr Stavis about this -

HARGREAVES:

Yep.

FOX:

- he omitted to tell you about these draft reports, is that correct?

HARGREAVES:

I certainly don’t recall it. (Laughs). My understanding was that the,
following Sean’s resignation, that the matter had to be dealt with by
somebody. That somebody was not an internal Council officer due largely
to us being short staffed. It was dealt with by an external consultant. My
understanding was that Sean had, Sean and Spiro had, engaged Planning
Ingenuity and that I would refer the amended plans to Planning Ingenuity
to complete their assessment.

FOX:

So your understanding of why an external consultant was engaged in
relation to these matters was that there were staff shortages?

HARGREAVES:

Hmm, yes.

FOX:

Do you ever recall anyone saying something along the lines of this has
been outsourced to Planning Ingenuity because there is a conflict, or may
be a conflict of interest?

HARGREAVES:

No. Had the matter been referred to the JRPP, there might’ve been a
conflict of interest, but no I’m not aware of it being referred to Planning
Ingenuity because of that.
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FOX:

Why do you say that --- ?

HARGREAVES:

Because the consultant that wrote the statement of environmental effects
sits on the JRPP.

FOX:

Mr Furlong?

HARGREAVES:

Yeah. (Laughs).

FOX:

Would you have liked to have been told this information? Would that have
been relevant to any assessment that you were involved in? When I say
this, I’m putting my hands on the -

HARGREAVES:

Yeah the, the draft -

FOX:

- Ju---, let’s call it -

HARGREAVES:

- that July two thousand and -

FOX:

July -

HARGREAVES:

- that one. As I did not support either application, it might’ve been handy
to have known.

FOX:

We --- .

HARGREAVES:

Would I have liked to have known? Yes I would have liked to have
known. Should it have – should I have been made aware? I wasn’t the
assessing officer, I wasn’t going to be determining the matter. It probably
wasn’t of vital importance that I was made aware that the consultant had a
view similar to me, but it would’ve been nice.

PEDROZA:

Can I just ask would that have actually, if you’d known that information
and known that a consultant had of been engaged, that there was this
previous report, would you have turned the mind of the consultant to the

20

questions raised in that earlier draft report if you’d known it had existed?
25

HARGREAVES:

No I wouldn’t have. I would have agreed with them because having read
the draft reasons for recommendation, I would think they’re probably
about right.

PEDROZA:

Okay.

FOX:

So Andrew I am just going to show you this letter now. This letter’s dated
the 23rd of September 2015 and it’s a letter from you to Planning
Ingenuity. Probably about -

30
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HARGREAVES:

Sure.

FOX:

- just got a couple of questions about that letter.

HARGREAVES:

[Reads letter] Planning Ingenuity is currently assessing two applications
on our behalf. DAs 168 and 169 of ’15. Propose two mixed use
developments at 212 and 220 Canterbury Road. Following our request to
the applicant of early August 2015, we’ve received the attached amended
plans with additional information. You’re requested to continue your
assessment of these two applications on our behalf. Attached are a number
of attachments for 168 and 169, being amended plans. Both applications
are expected to be considered by our IHAP in November. With this is

5

10

mind we require your completed draft report by the 16th of October 2015.
In addition to addressing compliance (or otherwise) with relevant policies,
we anticipate your report will consider and address the submissions
received during the notification period as well as the issues of site
amalgamation with one, one – with 224 Canterbury Road to ensure the
applicant has taken all reasonable steps to acquire this site. If you require
any further information please contact me.
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FOX:

Thank you. So this accords with your recollection that you became
involved around August?

HARGREAVES:

Yeah.

FOX:

You were told by Mr Stavis that the matter was going to be dealt with
externally?

HARGREAVES:

Yes.

FOX:

You enlisted due to staff shortages?

HARGREAVES:

Yes.

FOX:

So you put into place – and I just want to clarify actually – you were
awaiting amended plans, is that correct?

HARGREAVES:

No we had received them –

FOX:

Received –

HARGREAVES:

- and I’d attached those.

FOX:

Sorry yeah, that’s right.
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HARGREAVES:

So amended plans came in in August one assumes. We’d received
amended plans -

5

FOX:

Right.

HARGREAVES:

- I had spoken to the Director as to what his step was to be -

FOX:

Yeah.

HARGREAVES:

- and he had advised Planning Ingenuity are assessing it, which is why I
said you are assessing.

FOX:

Yep.

HARGREAVE:

So at that point I assumed that Spiro and Sean had already engaged them
and I referred those amended plans to them to complete their assessment.

FOX:

It says here that both DAs are expected to be considered by the IHAP on
the 2nd of November. Was that, in your opinion, a reasonable timeframe?

HARGREAVES:

I don’t know that I’d turn my mind to it. I wouldn’t have nominated it.

FOX:

Who nominated that day?

HARGREAVES:

Oh certainly it would’ve been the Director. I don’t think I would have. I

10

15

would have expected an external consultant to respond in a timely manner,
but I don’t know that I would’ve said oh by the way we want these by date
in order to get it to an IHAP meeting on a certain time.
KONDILIOS:

So as to be clear, Stan Kondilios here, Mr Hargreaves has stated that he
was unaware of the draft report by Planning Ingenuity recommending
refusal when he authored that letter of 23 September ’15 attaching -

HARGREAVES:

Hmm.

KONDILIOS:

- amended plans to that same planning firm.

FOX:

Yes. Was it normal practice to set an IHAP date in relation to a, an
assessment that was still being undertaken?

HARGREAVES:

From time to time yes it was. There would --- .

FOX:

What, what circumstances would, would lead to that?

HARGREAVES:

Oh, if the applicant had caught the ear of the General Manager or a
Councillor and said we need to get this one going, rather than taking the

20

25
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action as a deemed refusal, if that was open to them. If they had said we
really want to get this up to Council by the end of the year, the Councillor
can very well turn around to the Director and say hey I want to get this up
by the end of the year, which would accord to being considered by, in
October, in the November IHAP, to be considered in the December CDC.

5

10

FOX:

At the time of writing this letter, did you feel there was a sense of urgency
in relation to this assessment?

HARGREAVES:

Yes.

FOX:

And -

HARGREAVES:

Well urgency with a small ‘u’ -

FOX:

And -

HARGREAVES:

- urgent.

FOX:

- what was the cause of, of that?

HARGREAVES:

I just assumed that the Chanines had been in contact with either the GM or
the Councillors and wanted the matter dealt with by the end of the year
and that the Director had asked me as the next head on the totem pole to

15

ensure that that occurred.
FOX:

Is, is that what happened?

HARGREAVES:

I assumed that’s what happened, I mean that was the timeframe that was
met.

FOX:

So do you have a recollection of Spiro speaking to you about timeframes?

HARGREAVES:

I wouldn’t have nominated them otherwise. So no I don’t, but it wouldn’t
have been my practice to have said to someone off the cuff oh by the way

20

I want this done for the November meeting. I would’ve expected it in a
timely manner. I don’t think I would reasonably say that I’m paying a
consultant’s fee for them to take their time or dawdle. I would’ve expected
it in a timely manner, but I don’t think I would’ve said oh by the way I
want this by the middle of October so that we can send it to the November
IHAP.

25

30

FOX:
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5

HARGREAVES:

Uh-hmm.

FOX:

- was Mr Spiro Stavis?

HARGREAVES:

As, as, yes.

FOX:

That’s a, that’s, that’s the role of the Director?

HARGREAVES:

No, his, his role with regards to IHAP is to make recommendations or to
make recommendations to the City Development Committee which would
previously be considered by the IHAP.

FOX:

Yes.

HARGREAVES:

He wouldn’t ordinarily say oh this has to go to this IHAP, but he could, he
could direct an officer to say I want this dealt with by the end of the year.

FOX:

Okay.

HARGREAVES:

It needs to be referred to the City Development Committee in December,
therefore it needs to go to IHAP in November.

FOX:

So I guess what I’m asking is -

HARGREAVES:

So yes he could.

FOX:

- if there’s anyone in planning who can set that schedule, it’s the
Director?

HARGREAVES:

Oh yes.

FOX:

No one else can do that without his consent? You could go to him and say
I think this is ready for IHAP on – this’ll be ready on the -

HARGREAVES:

Oh yes exactly, yes.

FOX:

- he would have to say that’s fine. We’ll put it on --- .

HARGREAVES:

Yes, yes exactly it’s his, it’s his recommendation yes.

FOX:

I’m just going to show you another email. It’s dated the 16th of October
2015 and the time stamp on it is 21:01:31. It’s from Spiro Stavis to
Marwan Chanine and there’s a number of people copied in to that email
including yourself.

HARGREAVES:

Right.

10
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FOX:

And it forwards on another email. And it relates to the clause 4.6
variation.

5

10

HARGREAVES:

Uh-hmm.

FOX:

So I’ll just show you that. You don’t have to read it out aloud -

HARGREAVES:

Sure.

FOX:

- and I only say that for the sake of the person transcribing the interview.

HARGREAVES:

Oh right, okay right, okay (laughs).

FOX:

Not, not, not for my -

HARGREAVES:

Sure, okay right.

FOX:

- not for my reason.

HARGREAVES:

My apologies to the trans---, transcriber. [Reads document]. Right, okay.
Oh.

FOX:

Do you remember having a view about that clause 4.6 justification?

HARGREAVES:

I don’t know that I would’ve said it in isolation. I didn’t support the
variation to either height or FSR. I don’t believe it was well founded. I
was of a view that the development was not suitable. I don’t believe, my,
my recollection was not that the 4, the 4.6 was a well founded document.
But having said that, it formed part of a much larger application, which I
still did not support. I think even had the FSR been complied with I would
still have difficulty with the application.

15

20

25

FOX:

And do you recall -

HARGREAVES:

Applications.

FOX:

- sorry. Do you recall having any conversations with Stavis about his view
of, of the variation?

HARGREAVES:

I must have because I formed the view that he was supportive of it. His
notes on the file indicate that he would be supportive of the FSR if the, I
think, if the building envelope controls were met. There’s a copy of the
4.6 on the file with his notes on it that seems to suggest that a 4.6 could be
considered if the envelope controls were complied with. That’s not an
unreasonable position to take. In the end I don’t believe either were met.
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FOX:

Can you just provide a summation of what you mean by envelope
controls?

HARGREAVES:
5

10

Largely to do with the setbacks. Height also plays into it, although it is an
independent control. With regards to envelope, it comes down largely to
the numerical setbacks in the development control plan that relate to
buildings, including this one, as well as the envelope controls or the
building separation controls, rather, that are contained in the recently
adopted Apartment Design Guide. The ADG replaced the former
Residential Flat Design Code and it contained within it building separation
controls, which said there should be a, a certain distance between
buildings.
With regard to these two applications and specifically with regards to their
separation from the building at the rear, which is a Close Street property
that was – I don’t know if it still is – in the ownership of Council. Council
was in the view, in the process of rezoning that property from open space
to residential. I don’t believe it had been rezoned at the time but it was in
the process of doing so and, in my view, the setbacks from the southern
boundary would not allow the building separation controls in the ADG to
be met without the buildings on the Council property needing to have a
greater setback.

15

20
FOX:

Do you recall the address of the Council property?

HARGREAVES:

I think it’s 15 Close. Close Street’s one of those very odd – there’s a
couple of streets in Canterbury where the odd and even sides don’t
correlate. They sort of – you, you have an odd number and then also
you’ve got an even number. I think it’s 15 Close. It’s the former bowling
club.

FOX:

Okay. The next email thread is dated the 19th of October 2015. The time
stamp is 15:32:42. It’s from Spiro Stavis again to Marwan and there’s a

25

number of people copied into that, including yourself.
30

HARGREAVES:

Uh-hmm.

FOX:

And the main reason I’m showing you this is whether you recall seeing
this at the time and what your understanding was at the time of the phrase
“I need the ammunition”?

HARGREAVES:

Oh dear.
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[Reads email]. I don’t know what the phrase “I need the ammunition”
would be. I could only guess that it would need that Spiro, as the officer
who would recommend the application presumably for approval, would
require adequate justification in order to support approval. No I don’t
recall it. I must have been a recipient, my name is on it, that one. No I
don’t. I can only guess that’s what he might’ve meant.

5

FOX:

Is that an expression that you have heard from him or saw on anything
else?

HARGREAVES:

I don’t think so. If it was it wasn’t with such regularity that I, it became
part of the lexicon.

FOX:

The next one just goes to the, I suppose, the sense of urgency and you may
or may not recall. But, it’s from you, the email is from you to Mr Stavis.
It’s dated the 4th of November 2015 and the time stamp is 07:58:57.

HARGREAVES:

[Reads email]. So Spiro has wanted to know the update of where the two
applications are and I advised him on the 4th of November that I had
spoken to Ben on the 3rd of November and that he would give us his draft
reports on the 4th of November, that afternoon.

FOX:

So an administrative exercise?

HARGREAVES:

Yeah.

FOX:

And it seems to be running reasonably tight to the IHAP deadline.

HARGREAVES:

Yes.

FOX:

What would’ve had to have happen – once you get the report in, there’s
obviously work to be done before it goes to the IHAP?

HARGREAVES:

Uh-hmm.

FOX:

So you get the draft report from the external consultant and then what
typically would need to be done?

HARGREAVES:

With a view that they had completed the report, and when I say completed
the report I mean not just wrote that the report should be approved or
refused, but also provided recommendations and those recommendations
would be the DA be approved or refused that would actually contain, if
approved, conditions of consent. If they hadn’t I, it would’ve been a little
more work to have done because I would’ve had to have generated a draft
set of conditions. The report would’ve been proofread, probably by
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myself, and by proofreading I mean proofreading – not reviewing it, but
proofreading it. It then would’ve been referred either to my Director or to
the, my other, my Manager or my Director for their consideration with a
view that they supported it. It would’ve been put into a business paper
format to be considered by IHAP.

5
FOX:

Typically when an external consultant provides a draft report, are they
providing that on a template that’s been provided to them by the Council?

HARGREAVES:

Usually. Sometimes they would simply write a draft Word document.
Most of the time we would send them a template or here’s a similar one
that we did last week, you might want to use this as a guide, which they

10

would then write over.
FOX:

And I just want to make it clear, and this may sound obvious, but the
whole point of – not the whole point but the – one of the point of being, of
getting an assessment done, whether it’s internally or externally, is for
someone to turn their mind independently to the merits of that application?

HARGREAVES:

Yes.

FOX:

And at no stage is an external consultant provided with a pre-determined
outcome?

HARGREAVES:

Not by me, no.

FOX:

No. The, the --- .

HARGREAVES:

I did provide – I would provide guidance.

FOX:

Yes.

HARGREAVES:

I would say that I expect the report will consider these matters, beyond
what was then section 79C, but as I did in that earlier correspondence in

15
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October, I would’ve said I expect your report will consider site isolation
issues, which is the same advice that I would’ve given the assessing
officer had I have allocated it. There’s a mechanism in Council whereby
when a DA is allocated to an officer key points are made to them to say be
aware of X, Y and Z. And one of those would’ve been, I would’ve said as
par---, if I had done that exercise, I would’ve said be aware of site
isolation at 224. So I would’ve made that point, but I probably would not
have said oh by the way we expect your approval or your refusal.
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FOX:

I’m just showing you this. This is really just a, to refresh your memory if
necessary, and just read out the time and date stamp.

HARGREAVES:

An email from Ben Black to myself and Spiro Stavis dated Wednesday the
4th of November 2015 at 17:03, which is 5:03 in the afternoon. It reads
“Gents, the first of 2 emails with draft assessment reports attached. We
will need your assistance with completing the blue highlighted sections
and conditions of consent”.

FOX:

So it’s really just to refresh your memory.

HARGREAVES:

Yeah.

FOX:

If you look at that Andrew, you’ll see what appears to be a, their first
draft.

HARGREAVES:

Uh-hmm. And the recommendation is favourable. Although this report is
only for – oh no it’s for both. Sorry. It’s for both applications.

KONDILIOS:

And one presumes that this report is after an assessment of the amended
plans that Andrew forwarded to Planning Ingenuity?

FOX:

That’s what, what it appears to be yes. Okay. So once you’ve received this
you had to then, as you say proofread this.

HARGREAVES:

Uh-hmm.

FOX:

And do you recall consultation with Mr Stavis in relation to your
assessment of that draft report?

HARGREAVES:

No.

FOX:

So that was on the 4th of November.

HARGREAVES:

Uh-hmm.

FOX:

We have a record that Mr Stavis met with Ziad and Marwan Chanine on,
or which indicates that he did, met them on Tuesday the 10th of November
2015. Do you recall being present at a meeting with Mr Stavis and the two
Chanine brothers around that time?

HARGREAVES:

No I don’t. I may have been but I don’t recall.

FOX:

The next document I’m going to show you is a, is actually a Planning
Ingenuity document.
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HARGREAVES:

Uh-hmm.

FOX:

Excuse me. It’s a timesheet. So, typically a, a, a company will -

HARGREAVES:

So for an invoice?

FOX:

- account for its time?

HARGREAVES:

Yep.

FOX:

And the entry I just want to show you is “Liaise Andrew”, which is on the
10th of November 2015, so three-quarters of the way down there.

HARGREAVES:

[Reads invoice] Right. Liaise with me, for what I assume is 20 minutes.
And then a subsequent liaison with Spiro. Okay.

FOX:

So how were you liaising with Planning Ingenuity at that time? Was that
over the telephone?

HARGREAVES:

I don’t recall. I remember getting an email from them with the draft
reports on it because I forwarded that email on, which is also on the 10th of
November, 2015 which you may or may not have. I don’t recall speaking
to him. I actually know Ben Black, I went to university with him. I met
him about a year later at a court proceedings and I didn’t recognise him,

15

he recognised me. So I guess I didn’t speak to him otherwise he probably
would’ve said Andrew, hi, it’s Ben. So I imagine it was an email -

20

FOX:

Yep.

HARGREAVES:

- but I don’t recall.

FOX:

The planner at Planning Ingenuity was Rachael Harrison. Does that ring a
bell?

HARGREAVES:

No.

FOX:

Okay so she was working at Planning Ingenuity as far as we can see and
was working on the reports.

HARGREAVES:

Right. I assumed Ben Black was the assessing officer, or the, the planner
who was writing the reports.

FOX:

Okay. At this time do you recall any discussions about the FSR with
Mr Stavis in particular, in the, in the -

HARGREAVES:

Only that I thought, yeah.
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FOX:

- the run up to IHAP?

HARGREAVES:

Yeah, only that I didn’t support the variation to the FSR.

FOX:

And can you recall what his response was?

HARGREAVES:

Well there’s a mechanism in order to vary an FSR, which is clause 4.6 of
the LEP, which is true. And it is within our discretion to vary the FSR if
we feel it appropriate, which is true. My understanding was that Spiro was
supportive of the, both applications and was comfortable with varying the
floor space ratio. I should say there isn’t a problem with varying a
development standard. It’s, it’s a reasonable thing to do when it is a

5

reasonable outcome. In this instance I didn’t think it was. He thought
otherwise, it was his report.
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FOX:

These conversations that were taking place or that that conversation and
any others, was that something that you did one on one with Mr Stavis?

HARGREAVES:

Usually.

FOX:

So in relation to the assessment, was anyone, the assessment of these
matters, these two applications, was anyone else working on these
underneath you or was it just yourself -

HARGREAVES:

No.

FOX:

- and then Stavis?

HARGREAVES:

No. It would’ve been, Planning Ingenuity would’ve written a report. They
would’ve forwarded it to me as the contact they had and then I would’ve
forwarded it to Spiro.

FOX:

So you forwarded the draft reports to Mr Stavis?

HARGREAVES:

I forwarded them initially to my Manager, who was at the time George

25

30

Gouvatsos, just because he was the next FOX:

Right.

HARGREAVES:

- person above me.

FOX:

I think that was later that day, is that right?

HARGREAVES:

Yeah.

FOX:

I’ll just show you this because I think this might be the email to which -
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HARGREAVES:

Sure.

FOX:

- you’re alluding. It’s an email from yourself to Ben actually.

HARGREAVES:

No.

FOX:

No. Alright -

HARGREAVES:

Yeah.

FOX:

- alright.

HARGREAVES:

This is the email that I was looking at.

FOX:

[Reads email]. Okay. Okay so for the record you’ve just shown me a hard
copy of an email that’s got a date and time stamp of the 10th of November
2015 at 10:15:42. It’s from you to George Goustav, Gouvatsos and it’s,
the subject line is “Reports for 212-218 and 222-222 Canterbury Road”
and it contains two Word documents, which I assume are the documents
that you had received from --- ?

HARGREAVES:

Ben Black, yeah.

FOX:

Ben Black.

HARGREAVES:

Or well Planning Ingenuity.

FOX:

Yeah. And that you had, well you said in your email that you have read
both and begun to make changes in red?

HARGREAVES:

Yes.

FOX:

Yeah, okay.

HARGREAVES:

Those changes, as I said before, are proofreading changes.

FOX:

Sure.

HARGREAVES:

He missed a fullstop, he wrote ‘tot he’ instead of ‘to the’. There was no
substantive changes. I can’t give you a soft copy of that email yet. I can
provide one if you need it.

FOX:

That’s okay. I won’t read the whole – you, you’ve obviously read it? Both
of you have obviously read this?

HARGREAVES:

I --- .
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FOX:

Okay.

KONDILIOS:

I haven’t.

FOX:

But it articulates that -

KONDILIOS:

I think you read it.

HARGREAVES:

Yeah.

FOX:

- what you’ve said already that you weren’t particularly supportive?

HARGREAVES:

No.

FOX:

Alright. So what I’ll do now, I’m going to show you draft reports with
handwritten notes -

HARGREAVES:

Uh-hmm.

FOX:

- and we just want to clarify who wrote the notes -

HARGREAVES:

Sure.

FOX:

- and whether you were involved -

HARGREAVES:

Uh-hmm.

15

FOX:

- in this process of amendment or proposed amendment. The first one is,
relates to DA 169 of 2015. It is, it has the same or appears to have the
same handwritten note at the top. With this one, as I say is identified
because it’s 169 and it doesn’t have a copy, a yellow post-it note on it
which the other -

20

HARGREAVES:

Sure.

FOX:

- the second one does.

HARGREAVES:

[Reads report]. So it’s a draft report for DA 169 and in red and blue is
Spiro’s handwriting saying “Checked by George and Spiro 13th of
November 2015” with a number of changes to it.
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[Reads report]. So I would take it that this is the report that, or the draft
report that was attached to my email to George of the 10th of November
and this is Spiro’s comments regarding it.
FOX:
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HARGREAVES:

Okay.

FOX:

- because that, that indicates there was some kind of review on the 13th of
November.

HARGREAVES:

Yes.

FOX:

Were you part of that review?

HARGREAVES:

No, it says quite clearly checked by George and Spiro.

FOX:

Okay. Alright.

HARGREAVES:

I might have made the changes -

FOX:

Yeah.

HARGREAVES:

- but no.

FOX:

Okay. Hand that one back.

HARGREAVES:

Sure.

FOX:

So the next one is for 168, DA 168 of 2015. It has a copy of a, it’s
obviously a copied document, it’s got -

HARGREAVES:

Yep.

FOX:

- a yellow post-it note on the right hand side that says “file 0258/15”.

HARGREAVES:

I don’t know what the reference to the file is. I can’t say I recognise the
handwriting. Council does use files, but not necessarily with that
description. We do number files. I don’t think the file number for 15 Close
Street is 258. I think Close Street has a smaller, a lower number than that,
so I can’t tell you what “file 0258/15” is. But again as with 168, it is a
draft report that’s been checked by George and Spiro, the 13th of

20

November 2015 with a number of changes that Spiro would like made and
I recognise his handwriting in blue.
25

PEDROZA:

Andrew, just before we go on, I just want to ask, you said in the email that
you’ve given us a copy of, in hard copy, here that you forwarded emails
that had amendments -

HARGREAVES:

Yep.
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PEDROZA:

- to them. In the reports that we’ve shown you here there are some
amendments that have been made -
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HARGREAVES:

Yep.

PEDROZA:

- and I can show you -

HARGREAVES:

Yes.

PEDROZA:

- those there. Are they of the type -

HARGREAVES:

No.

PEDROZA:

- of amendments that you would’ve made?

HARGREAVES:

No.

PEDROZA:

So they’re not --- .

HARGREAVES:

The amendments I made were proofreading amendments -

PEDROZA:

Yeah so -

HARGREAVES:

- and I think I only got to about page 3.

PEDROZA:

- so they’re not, and they’re so -

HARGREAVES:

(Laughs).

PEDROZA:

- so they’re not amendments to include as shown in these documents in
track, what would’ve been track changes in a Word document -

HARGREAVES:

No.

PEDROZA:

- the inclusion of a, tables – they’re in red.

HARGREAVES:

Not at that stage no.

PEDROZA:

Yeah.

HARGREAVES:

I may very well have made them subsequently -

PEDROZA:

Subsequently, but not at the time of the 13th of November?

HARGREAVES:

No. The changes I would’ve made would’ve been things like whether or
not the formatting worked.

PEDROZA:

Yep and --- .
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HARGREAVES:

Certainly not word, change to words.

PEDROZA:

Yeah. And the, there’s also additions here in blue.

HARGREAVES:

I don’t use blue when I make changes -

PEDROZA:

Yep, okay.

HARGREAVES:

- so I don’t know about blue.

PEDROZA:

Yeah, it may have just been an automatic change that Word does
occasionally -

HARGREAVES:

I don’t know.

PEDROZA:

- none of that, you know that you didn’t do that type of -

HARGREAVES:

No.

PEDROZA:

- amendment.

HARGREAVES:

No. Certainly not when I forwarded the initial reports to George.

PEDROZA:

Thank you.

HARGREAVES:

I may have amended at Spiro’s direction -

PEDROZA:

Yes.

HARGREAVES:

- after he said please put in a paragraph here that says this -

PEDROZA:

Yes.

HARGREAVES:

- but no I wouldn’t have done that off the bat.

PEDROZA:

Thank you.

FOX:

So we go – so that looks like it happened on the 13th, on or around the 13th
of -

HARGREAVES:

Uh-hmm.

FOX:

- November and that looks like an amendment process that you were not
party to.

HARGREAVES:

In as much as that I didn’t come up with the amendments, no.
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FOX:

And George Gouvatsos, now did he sit above you in the hierarchy at
planning?

HARGREAVES:

Yes he at the time was the Planning Manager.

FOX:

So the next email, go back to the 10th, it’s later in the day, it’s the 10th of
November 2015, it’s time stamp is 15:57:37. It’s from you to Bl---, to Ben
at Planning Ingenuity -

HARGREAVES:

Uh-hmm.

FOX:

- and it’s got, it says “Hi Ben, attached is the first half of the report for
212-218”. And, I’ve just got a couple of questions to ask you -

HARGREAVES:

Sure.

FOX:

- about that. You’ll see that there’s two blue tags -

HARGREAVES:

Yes.

FOX:

- they’re my tags -

HARGREAVES:

Yep.

FOX:

- and I’ll take you to those shortly.

HARGREAVES:

Sure. [Reads email]. Right. Okay.

FOX:

Okay. So the first, the first tab -

HARGREAVES:

Uh-hmm.

FOX:

- there’s a handwritten note in blue that’s crossed out. The crossed out
note appears to wri---, to say “the Director City Planning has
recommended that the application be approved subject to conditions”.

HARGREAVES:

Yes.

FOX:

And, and crossed out with “external consultant has recommended”.

HARGREAVES:

Uh-hmm. Yes.

FOX:

Do you recognise the handwriting?

HARGREAVES:

The handwriting in blue or the bit that had been scored out is the
handwriting of George Gouvatsos, and the handwriting that’s in red is
Spiro’s.
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FOX:

And do you recall any discussions with Mr Stavis about that change?

HARGREAVES:

No.

FOX:

Can you just go to the second tab. There’s a note on the left-hand side, in
the left-hand side margin there and it reads, I think pretty much this: “It
should be noted that a proposal which complies with the setback, height
and landscape controls envisaged on the site, an FSR of, would be
generated on site, which is way over the max FSR under the LEP.
Consequently, it appears there is no correlation between the FSR standard
and the other controls in the LEP & DCP”. Is that a viewpoint that you
agreed with?

HARGREAVES:

No.

FOX:

What’s the relevance of those comments?

HARGREAVES:

My understanding is that it is used, for want of a better phrase, as
ammunition to support the FSR variation. Ordinarily, an LEP and a DCP
would contain a number of controls within it. They would amount to what
is a building envelope, but with a view of providing, in my view,
flexibility for designers to come up with buildings that aren’t necessarily
cooker-cutty, cook, cookie-cutters. The building envelope would be bigger

5
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15

than what the controls would allow in order to allow an architect to come
up with an appropriate design response. So the building envelope is often
bigger than what the controls would allow in order to provide flexibility.
This would appear to be saying that because the building envelope
controls allow for a bigger building, therefore we can support the FSR.
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FOX:

Okay.

HARGREAVES:

Now I’m sure you can get a number of planners in a room and they will
have very different views about that and that’s purely my view. But I
imagine that’s what that is trying to say.

FOX:

Can you just tell us what your recollection is of how you came to be in
possession of this report? Was there a process during that day on the 10th
of November, or a meeting?

HARGREAVES:

Spiro, no. Spiro would’ve made the – what I imagine happened, I don’t
recall there being a meeting, I could be wrong, but what ordinarily
would’ve happened was a report was left with Spiro, a draft report was left
with Spiro, he would make changes and he would give it back to the
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officer that wrote the report. In this instance the officer who wrote the
report sits outside of the organisation and I happened to be the contact.
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FOX:

Okay.

HARGREAVES:

So, I got to make the change.

FOX:

Where did you sit in the office? Did you, did you, did you have line of
sight to the office of Mr Stavis?

HARGREAVES:

I suppose I did. My office was adjacent to his. The office I think still
exists in the building, if you wish to see it. I could see him walk in and out
of the building. I couldn’t see into his office.

FOX:

Would it, would you think it would be unusual if, if he had met with the
proponents in between the time of receiving the draft report and it going
back with amendments?

HARGREAVES:

Yes.

FOX:

Why do you say that?

HARGREAVES:

Well ordinarily you wouldn’t necessarily, you wouldn’t be drafting a
report, you wouldn’t be reading a draft report, meet with the applicant and
then come up with a different point of view -

FOX:

Okay.

HARGREAVES:

- at, at, at the assessment stage. You might do it at, during the assessment
process. So an application has come in, you’re forming a view, you meet
with the applicant and your view then is finessed, with a view of them
providing clarification about what something means. I don’t know that
you would necessarily, having been given a recommendation, then meet
with the applicant and then change your recommendation but --- . I don’t
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think I would.
FOX:

But your recollection of that day is that you don’t recall being aware of or
witnessing a meeting between Stavis and either Ziad and/or Marwan
Chanine?

HARGREAVES:

No.

FOX:

Okay.

KONDILIOS:

Not that it’s necessary, but you do mean in the office of Mr Stavis or -
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FOX:

Yes.

KONDILIOS:

- anywhere?

FOX:

Yeah, yeah in the office.

HARGREAVES:

I don’t recall him ever actually coming into his actual office. That’s not to
say that he might not of, but I don’t recall the, any applicant going into the
Director’s office.

KONDILIOS:

That you saw?

HARGREAVES:

No. They might have had a meeting in a meeting room, but I don’t recall

5

ever seeing an applicant walk past my desk in towards the Director.
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FOX:

Okay. So the next email is dated the 15th of November 2015. The time
stamp is 16:21:49 and it’s from Spiro to Ben, Benjamin Black -

HARGREAVES:

Uh-hmm.

FOX:

- and you’re copied in and it’s really just a, a hurry up email from Spiro
with a sense of urgency.

HARGREAVES:

Right. [Reads email].

KONDILIOS:

Mmm.

HARGREAVES:

Okay.

FOX:

It’s really just so -

HARGREAVES:

Yeah.

FOX:

- so we can sort of keep track chronologically, by the 15th of November
we’re still waiting for the, the amended draft reports?

HARGREAVES:

Yep.

FOX:

So the next thing that seems to happen is on the 16th of November 2015.
The, the draft reports are returned -

HARGREAVES:

Uh-hmm.

FOX:

- from Planning Ingenuity to Council. I’ll show you an email, it’s dated
the 16th of November, the time stamp is 09:10:18 from Mr Black to Spiro
Stavis, you’re copied in. And it says “1st email see attached report
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replacing the one I sent 10 mins ago. There was a typo”. So this one is in
relation to DA 168.
HARGREAVES:

Sure. [Reads email]. Okay.

FOX:

And the next one is November 16, 2015, 09:14:06 and this, the body of the
text says “Replacement for email 3 sent 10 mins ago” and this one relates
to DA 169.

HARGREAVES:

[Reads email]. Right.

FOX:

So three days out from the IHAP, what did you do at this point? Can you
recall?

HARGREAVES:

No. I probably would’ve referred them to Spiro for his final okay to
import, import them onto the business paper.

FOX:

Okay. [Whispers] Anything about this you wanted to know?

PEDROZA:

[Whispers] No, I’m fine.

FOX:

So the, it, the matter went to IHAP and they formed a view that the
applications should be refused as, is that --- ?

HARGREAVES:

They did.

FOX:

Do you recall what happened after that?

HARGREAVES:

As a general rule of what would happen would be the report would be
considered by IHAP, IHAP would make a recommendation. The officer’s
report – which was always the Director – and the IHAP report were then
formed into the City Development Committee business paper and the
Councillors would be presented with two recommendations – the, the
Director’s recommendation and the IHAP’s recommendation – and then
they can do with that as they please. Pick one or the other or do a third
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option.
FOX:

So this email I’m going to show you now is dated 26 November 2015 and
it’s time stamped 12:31:23. It’s from Spiro to Mr Marwan Chanine and
there’s one person copied in. Two people are blind copied in, including
one of those yourself and George Gouvatsos.

HARGREAVES:

Right. [Reads email]. Right.
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FOX:

Do you recall any conversations a, about the possible delegation to the
General Manager?

5

HARGREAVES:

Yes.

FOX:

What’s your recollection?

HARGREAVES:

My understanding was that the initial recommendation from the Director
was that the matters be dealt with as deferred commencement consents in
order to obtain concurrence from Sydney Trains. The view was formed
that that could not occur because we cannot issue a consent – even a
deferred commencement consent – without the concurrence of Sydney

10

Trains. With that in mind the recommendation, or the business paper to
the City Development Committee would’ve said, IHAP says refused,
Council says issue as a def---, the Director says approve as a deferred
commencement consent, we can’t do it as a deferred commencement
consent, so we need to do something else.

15

That something else then became whether or not we could approve it in
some other way. I think the words ‘approved in-principle’ were used with
a view to give comfort – for want of a better word – to the applicant that
Council was supportive of it, but that we needed to obtain the concurrence
from, in that instance, Sydney Trains, and I think RMS concurrence was

20

outstanding for 169 as well.

25

FOX:

But wasn’t there, wasn’t the option really just go, or a third option, just to
go back to the applicant and say this is what’s happened? We’re now
seeking concurrence from RMS and Sydney Trains and, until that’s
obtained, we can’t move any further forward with this assessment?

HARGREAVES:

That’s very true, yes.

FOX:

Do, do you know why that didn’t happen?

HARGREAVES:

No. (Laughs). I suspect it’s because there was a d---, a sense of urgency
that the matter needed to be dealt with by the end of the year.

FOX:

And who were your discussions with in relation to this possible
delegation?

HARGREAVES:

Spiro.

KONDILIOS:

Can you repeat that?

HARGREAVES:

Oh yeah hang on, with -

30
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KONDILIOS:

No let –

HARGREAVES:

- discussions --- .

KONDILIOS:

- let him repeat the question.

FOX:

So did you have conversations with or were you present at conversations
about the possibility of delegating approval to the General Manager? And,
if so, who were those conversations with?

HARGREAVES:

Well it would’ve been with Spiro.

FOX:

Right.

HARGREAVES:

Quite possibly I did. I’ve certainly drafted a memo to that effect, so I
assume I was.

FOX:

Was there any legal advice sought in relation to the delegation to the
General Manager?

HARGREAVES:

That I don’t know. My understanding was that there is words to the effect
that legal advice was sought. It if was, I don’t recall it. I think there was a
legal advice obtained subsequently to that. There was advice provided by
the applicant around that time, but whether or not it talked to the deferred
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commencement consent, I don’t know.
FOX:

What’s your understanding of why legal advice may have been required?

HARGREAVES:

Well whether or not it would’ve been legal for Council to issue a deferred
commencement consent, given that concurrence had not been obtained. Or
to issue any type of consent with a view that concurrence had not been
obtained.

FOX:

And your view was at that time?

HARGREAVES:

Oh well as I didn’t support the application, it was simply a matter of the
Director was giving me advice to obtain, to prepare a memo from the GM
to the Councillors to that effect. I’d made it clear that I didn’t support it,
either.

FOX:

Specifically did you have a view on the legality of the delegation?

HARGREAVES:

No, because if I’d been asked to make my decision I would’ve been
recommending it for refusal.
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FOX:

Right, but you never turned your mind to well, hang on a minute, this is,
this is questionable, or it is questionable whether or not we can even
recommend that the GM be provided with delegation?
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HARGREAVES:

I don’t think so, no.

KONDILIOS:

It might be important to be specific here about the delegation. Was the
resolution that he determine the application or that he approved the
delegation, given that you’ve raised the legality?

FOX:

Yeah we’ll go through that -

KONDILIOS:

You will?

FOX:

- with these documents. The, the – we’ll work through the
memorandums -

KONDILIOS:

Sure, okay.

FOX:

- which actually go, this is what we’re going to now, is the memorandums
that you were involved in the drafting of -

HARGREAVES:

Uh-hmm.

FOX:

- that’s – I’m just trying to find out what your mind set was, that’s all, at
the time.

HARGREAVES:

Oh there wasn’t one.

FOX:

Right, okay.

HARGREAVES:

(Laughs). This is not something that I thought about. This was something
that I was directed to do.

FOX:

Yes, okay.

HARGREAVES:

(Laughs).

FOX:

So the next, the next email. And I guess what we’re talking about now is,
is almost a separate topic. We’re talking about the General Manager
memorandum.

HARGREAVES:

Uh-hmm.

FOX:

It’s an email from you to Spiro and it’s Monday the 30th of November
2015.

25
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HARGREAVES:

Yep.

FOX:

The time stamp is 14:53:48 and it says in the body of the text, it says
“Attached is a memo from the GM to all Councillors about changing the
recommendations”.

HARGREAVES:

Yep.

FOX:

And it says “Also attached to this email is the opinion from Sparke
Helmore” -

HARGREAVES:

Alright.

FOX:

- “which the GM responds to”.

HARGREAVES:

Uh-hmm.

FOX:

So --- . I’ve just put a tag on there which is just, just for my -

HARGREAVES:

Yep.

FOX:

- benefit, just to --- . The attachments come out in such a way as the first
attachment is from Sparke Helmore.

HARGREAVES:

Right.

FOX:

It’s dated the 27th of November 2015.

HARGREAVES:

Uh-hmm.

FOX:

It’s to Mr Ziad Chanine and its pages eight in total.

HARGREAVES:

Right.

FOX:

And then the second – where the tab starts – is, it’s the, the memo
followed by, well basically the business, a draft business pap---, a draft
entry for the business papers -

25

HARGREAVES:

Sure.

FOX:

- for the CDC. That’s what it appears to be.

HARGREAVES:

Okay. [Reads documents]. Mmm.

KONDILIOS:

It’s that, is it?

HARGREAVES:

No.
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KONDILIOS:

Is it that?

HARGREAVES:

No, that’s -

KONDILIOS:

Yeah.

HARGREAVES:

- not this.

KONDILIOS:

They haven’t got the second page.

FOX:

I see that you’re looking at a, a, what appears to be a version of that
memo.

HARGREAVES:

Yes.

FOX:

I can tell you that there are more, there is more than one version of that
memo. So what I’m showing you is the, that we can find.

HARGREAVES:

Right.

FOX:

So I’m showing that one, which may or, you may or may not have located
in your records.

HARGREAVES:

The two documents that I’m looking at here are the two memos that I can
find in my records.

FOX:

Okay.

HARGREAVES:

I’m aware of three.

FOX:

Yes.

HARGREAVES:

These two drafts and one that was signed by the GM -

FOX:

Okay

HARGREAVES:

- of which I think you have.

FOX:

Yep.

HARGREAVES:

Which I think is, might be that document there.

FOX:

Yeah, I’m, okay – I’m looking at a -

HARGREAVES:

Okay.

FOX:

- I’m looking at one that’s signed, dated the 3rd of December 2015. I’ll
come to it.

10

15

20

25

D10494547

NSW ICAC EXHIBIT
Page 37 of 56

5

10

HARGREAVES:

Can I, oh okay, right.

FOX:

And then, here I’m looking at another one, which contains, is, is in email
and contains the Sparke Helmore advice.

HARGREAVES:

Yeah.

FOX:

That’s dated the 30th of November 2015.

HARGREAVES:

The two that I have are dated the 30th of November.

FOX:

Alright, okay.

HARGREAVES:

One – they have different file names.

FOX:

Sure.

HARGREAVES:

So I have created them as a separate one. Whether or not I’ve written over
the top of them at some point, I don’t know. But no, I’ve got a memo from
the former GM to all Councillors recommending to approve both
applications in-principle. And then there is a, which also contains a
response to the Sparke Helmore advice from the Director for the benefit of
the Councillors. And then two attachments being amended
recommendations for each of the applications, which are that each

15

application be approved in principle.
The second draft memo I’ve got is also dated the 30th of November. It’s a
two page document and it cont---, and it is, a shortened, abridged version
of the earlier one. And I have marked it version 2, so I’m assuming it, it, it
sits on top of or follows.

20

25

FOX:

In version 2 what’s the recommendation?

HARGREAVES:

Oh that each application be determined in-principle -

FOX:

In-prin--- .

HARGREAVES:

- or be approved in-principle.

FOX:

Right.

HARGREAVES:

That the applications be approved in-principle and, once a suitable
concurrence is received, the General Manager be authorised to issue the
consents subject to conditions as recommended in (b) of the Director’s
report and any additional conditions that arise.
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FOX:

I think it’s going to be easier if you just tell us what happened to the best
of your recollection in relation to the drafting of these memos.

HARGREAVES:
5

10

provide comfort to the applicant. We’re asking you to approve them
in-principle – which is not something I’ve ever done, before but that’s
what we came up with. And that the memos from, that I drafted from the
GM to the Councillors were to convey that to them, because the business
paper did not say that. The business paper said deferred commencement
consents.

15

20

FOX:

You’ve said ‘we’ – “that’s what we came up with” – who’s that?

HARGREAVES:

Spiro.

FOX:

So is it, is it ‘we’ or is it Spiro?

HARGREAVES:

Well it’s ‘we’ in as much as that I did the writing of it. He --- .

FOX:

Where were you when this was happening? If I take you back -

HARGREAVES:

Yep.

FOX:

- were you in your office? Were you in his office? Was it one session or
were you --- ?

HARGREAVES:

No, it was a --- .

FOX:

Emails or was it just ---?

HARGREAVES:

No it was conversation, it was --- .

FOX:

So verbal conversations?

HARGREAVES:

Yes.

25

30

The matter was recommended for deferred commencement consent. It
became apparent that deferred commencement consent was not suitable,
with a view of forwarding the matter to the City Development Committee
that an alternative recommendation needed to be obtained and that
approval in-principle was the only means by which I could do that. So it
wasn’t actually determining the matter. It was saying to the Council, or the
City Development Committee, there are two DAs on the books. We’re
supportive of them, these are the draft recommendations. We can’t
determine them because of Sydney Train’s concurrence. We still want to
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FOX:

You obviously had the document on your, the draft, the template on your
screen?

5

HARGREAVES:

Uh-hmm. You --- . The memo, the draft memo from the GM?

FOX:

Yes.

HARGREAVES:

Yes.

FOX:

Where did that originate?

HARGREAVES:

I would’ve written it in, I, I found it on my G: drive, so Spiro would’ve
asked me to prepare a memo to the Council saying the business paper
recommends these two DAs be approved as deferred commencement
consents. I’m afraid we can’t do that, we need to do something else. So,
there would’ve had to been some kind of communication from the General
Manager to the Committee to say these two items you can’t determine
them as they’re written. Something else needs to happen. And that
something else is going to be, as we’ve said here, an approval in-principle.

10

15

FOX:

And that expression “approved in-principle”, whose idea was that?

HARGREAVES:

I can’t recall. I don’t remember doing – I’ve never done it before. Whether
or not I came up with it I don’t remember. I may have. If, if the Director
asked me what, what else have we got, part of my job is to support him,
even though I don’t support the applications, I need to come up with
something, some kind of advice. That would be the best I could come up
with.

20

KONDILIOS:

But you weren’t allowed the option to refuse on the basis that the deferred
commencement condition process could not work? Or were you?
Remember before we discussed options? It’s come back recommended for
approval based on deferred --- .

HARGREAVES:

Oh no, it was very clear that there was no refusal had to be issued.
(Laughs).

FOX:

So how was that made clear to you?

HARGREAVES:

Oh the Director made it very, very clear from the beginning that this had
to go up to IHAP on this day recommending favourably.

FOX:

Okay.

HARGREAVES:

There, there was no option of no one supporting these.
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FOX:

So now we’re post IHAP and we’re talking about the next --- ?

HARGREAVES:

Well, even before it was made very clear that -

FOX:

Right.

HARGREAVES:

- that they were, they were to be supported.

FOX:

And so for the – in preparation for the CDC meeting, which was on the 3rd
of December 2015 -

HARGREAVES:

Uh-hmm.

FOX:

- that’s when this process took place?

HARGREAVES:

Yes, between IHAP and the CDC -

FOX:

Yes -

HARGREAVES:

- yes.

FOX:

- and what you’re saying to me is that even before, so right from the start
it was made clear to you by Mr Stavis that he – and please these are my,
I’m just -

HARGREAVES:

Uh-hmm.

FOX:

- summarising what -

HARGREAVES:

I understand.

FOX:

- you’ve said – what my takeout is that he made it clear to you that these
applications were to be looked upon favourably?

HARGREAVES:

Yes, or that he supported them and -

FOX:

That he supported them.

HARGREAVES:

- he was happy to supported them.

FOX:

Yeah. He supported them and so, after the hurdle of the IHAP – it’s not a
determinative body, I understand that, but for want of a word, they, they,
they weren’t supportive or the IHAP was not supportive – the next hurdle
was that you could not physically, or you could not legally approve the,
have the, recommend approval without the concurrence?

HARGREAVES:

Well they could not be determined -
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FOX:

Yes.

HARGREAVES:

- by, without that concurrence.

FOX:

Right. And so the driver --- .

HARGREAVES:

And a deferred commencement consent is -

FOX:

Right.

HARGREAVES:

- technically a determination, so that’s why.

FOX:

So are, are you telling me that the driver of, the person who was providing
the information or the, the certainly the tenure of this memo was
Mr Stavis. And your job was to try and support his position, or provide a
written report that supported his position?

10

15

HARGREAVES:

Oh yes.

FOX:

And the approved in-principle, you can’t recall whether that was
specifically your idea or his, but it was something that you had never done
or experienced before?

HARGREAVES:

No.

FOX:

Did it even – was there even such a thing within the, within the legal
framework?

HARGREAVES:

No there isn’t. I guess the approval in-principle was to say – it, it, it, it was
to, in effect to give comfort to the applicant. If there would’ve been a
decision, if the Director had indicated that he wished to have this matter
determined in the December meeting, but couldn’t because of a legality of
not having concurrence, then the options available to him were, as I
understand it, either determine that nothing happened, determine it by way
of refusal for not having that concurrence and -

KONDILIOS:

Which is an option you were not permitted?

HARGREAVES:

No, (laughs) otherwise I would’ve recommended it refusal a long time
ago. Or (b) that we give a third avenue, which is to say yes Council
acknowledges that these applications exist, Council supports them, we
can’t approve them or determine them at this point, and this is us, and this
is the Council recording that we are supportive but cannot determine it
until Sydney Train’s concurrence is obtained. So it doesn’t actually
determine the matter but it gives direction to the applicant, and I guess the
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wider community as well, as to what our view of it was. Or what
Council’s view was.

5

FOX:

You’ve used the phrase ‘comfort for the applicant’. Is that your phrase?

HARGREAVES:

Yes.

FOX:

At that time, why, what did you understand to be Spiro’s motivation?

HARGREAVES:

I couldn’t tell you.

FOX:

Did you ever ask him?

HARGREAVES:

No.

FOX:

Mr Stavis, why are we doing this? Why are we going the extra length just
to get this, to provide some comfort to these applicants?

KONDILIOS:

Mmm.

HARGREAVES:

No. I made it clear that I wasn’t supportive. He was clear that he was
supportive. He wanted the matter dealt with. Part of my job is to facilitate
for that.

FOX:

That Sparke Helmore advice -

HARGREAVES:

Other way, yep, this I think, yep.

FOX:

- was that ever provided or subject to any in-house legal review?

HARGREAVES:

Not that I’m aware of.

FOX:

Was it ever sent back to Planning Ingenuity to say look okay, thanks for
all your work? By the way we’ve got this now, what’s your view on this in
the context of these applications?

HARGREAVES:

Not that I’m aware of, no.

FOX:

What was the role of Mr Montague in all of this – ’cause this memo is on
his behalf?

HARGREAVES:

The only person who communicates to all the Councillors is the GM. So
as a matter of protocol, any memo to a committee would’ve come from
the General Manager. So, ordinarily if I was to write a memo to all the
Councillors, I would write it from the General Manager for his signature
and in it I would say please recommend, please find the following and this
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is the recommendation. If you have any questions please contact the
Director of Planning, yours General, Jim Montague. And that would be
the case for every Director I’ve ever worked under. Councillors can talk to
the Director but it’s not usually the other way around as a body. The
General Manager does that so I would’ve drafted a memo from the GM to
him. I’m not aware of the GM being directly involved in this. Whether he
was –
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FOX:

Mmm. Okay

HARGREAVES:

- I don’t know, but --- .

FOX:

But that would, that involvement would’ve been with Spiro presumably?

HARGREAVES:

Yes.

FOX:

If indeed there were any. Where were we?

HARGREAVES:

What was my answer -

FOX:

(Laughs).

HARGREAVES:

- is comfort my letter, was there any in-house review of the Sparke
Helmore advice?

FOX:

Right. Okay so I showed you the draft memo with the legal advice from
Sparke Helmore and that was dated the 30th of November. Then I referred
to another draft memorandum, which I’m gonna show you now -

HARGREAVES:

Uh-hmm.

FOX:

- for the sake of completeness. Then we’ll deal with your -

HARGREAVES:

Sure.

FOX:

- documents. So this is the draft contained within an email dated the 2nd of
Nov---, of December 2015, time stamp 15:33:07. So just for completeness
I’ll show you that.

HARGREAVES:

[Reads draft report]. Which is this draft report.

FOX:

So can you just satisfy yourself Andrew that that draft report is the one
that you’re referring to there as – which version?

HARGREAVES:

Version 2.
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FOX:

Version 2.

HARGREAVES:

No. This is the earlier one.

FOX:

Okay.

HARGREAVES:

This is version – oh no, that’s not it. This is this one. [Reads report].

FOX:

Right. Okay.

HARGREAVES:

[Reads report]. Nope. Hmm.
No the memo that’s attached to the email of the 2nd of November, 2nd of
December 2015 at 3:33 in the afternoon is not, is the first version that I
wrote as it contains: a one page document, a one page memo from the
GM, Jim Montague to the Mayor and all Councillors; a one page
document titled “Response to legal opinion from Sparke Helmore” –
excuse me (coughs) – about agendas, agenda items 14 and 15 from the
Director, being Spiro; a copy of the report, a copy of the advice from
Sparke Helmore dated the 27th of November, which is eight pages; and
then, on my version, I’ve got two attachments, being draft
recommendations for each one, being that each application be approved
in-principle.
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FOX:

So your, your email to which they’re attached --- .

HARGREAVES:

Yep.

FOX:

What’s, what’s the --- ? Sorry, can I just check --- ? Let’s just look at that?

KONDILIOS:

Can I just emphasis that what Mr Hargreaves has discussed is the
recommendation of the document you’re holding is not what is written in
words when you read the recommendation about authority of the General
Manager, the in-principle business.

FOX:

Yeah.

KONDILIOS:

Top of last page.

FOX:

Okay, just let me come to that. Were you involved in the authoring of that,
of the narrative response to legal opinion from Sparke Helmore about
agenda items 14 and 15?

HARGREAVES:

I don’t recall. I remem---, I --- . Initially I didn’t think that I wrote either
document because the wording of the memo from the GM to the
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Councillors is not usually the words I would use. But having said that the
two drafts are on my G: drive so I must’ve written them.
FOX:

Okay.

HARGREAVES:

I don’t recall writing that advice.

FOX:

Yep.

HARGREAVES:

I may have, but I certainly don’t recall doing it.

FOX:

Right. I now want to deal with what you’ve provided.

HARGREAVES:

Sure.

FOX:

What you appear to have provided me is a, a hard copy of an email, the
top draft is dated the 30th of November at 2:56:44pm from Spiro to you
and Spiro says thank “Thank you Andrew, I’ll go through it tomorrow”.

HARGREAVES:

Uh-huh.

FOX:
15

And it’s – you’ve already pointed out what it contains – and it contains the
draft, a draft memo version, the response to the legal opinion and then, on
page 2, page 3 is Attachment A, Agenda Item 14, which talks about being

20

“Approved in-principle that having received suitable concurrence the
General Manager be authorised to issue consent under section 80 of the
Environmental Planning and Assessment Act, subject to the following
conditions” and a similar on page 19. Page 3 relates to 212-218. The next
page refers to 220-222 and 4 Close.

5
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HARGREAVES:

The page references that you refer to there, page 3 and page 19, it could
very well be that that document was paginated and I simply took out -

FOX:

Yeah.

HARGREAVES:

- the words. I only took out the recommendation pages or it could’ve been
copied from the draft business paper.

FOX:

Alright, that’s what I was thinking. It’s a – extracted from the draft -

HARGREAVES:

That one.

FOX:

- business paper. Now earlier you, did you, you refer to this as version 1?
Is that correct?

HARGREAVES:

Well I’ve got another one that, I’ve got version 2 written on it.
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FOX:

Right.

HARGREAVES:

So I’m assuming I’ve done that as version 1.

FOX:

Right okay. So you’ve got, you haven’t written anything on this at the
moment? You, you haven’t written version 1 on this?

HARGREAVES:

No.

FOX:

So what we call –

HARGREAVES:

So I’m assuming that’s the first thing -

FOX:

Right.

HARGREAVES:

- I wrote.

FOX:

Okay. Alright. And then --- .

HARGREAVES:

Here’s version 2.

FOX:

You’re providing me now with a document, which is a draft of the memo
dated the 30th of November and at the bottom there’s some handwriting,
which is -

HARGREAVES:

Which I’ve handwritten -

FOX:

- a file path -

HARGREAVES:

- which is the file path.

FOX:

- on your G --- .

HARGREAVES:

So that I can find it.

FOX:

Yep. Okay. Okay. And this again talks about approved in-principle subject
to conditions and the concurrence.

25

HARGREAVES:

Uh-hmm.

FOX:

Okay. Have you got any question on those?

PEDROZA:

(Whispers) No.

FOX:

And then, then I’m gonna show you what we believe to be the final
memorandum that went before Council -

HARGREAVES:

Sure.
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FOX:

- in the business papers for the CDC meeting of the 3rd of December.

HARGREAVES:

[Reads memo]. It’s signed by the General Manager, so yes, this would’ve
been the final document.

KONDILIOS:

Keep turning. Turn to the end.

HARGREAVES:

All it contains is the advice from Sparke Helmore.

KONDILIOS:

What about Spiro’s?

HARGREAVES:

No.

KONDILIOS:

Keep going.

FOX:

What I’d like to show you next is a -

KONDILIOS:

[Whispers] What’s the date of that?

FOX:

- and we’re clear, aren’t we, that the only people involved in the
formulation of this memorandum was yourself and Spiro?

HARGREAVES:

Of?

FOX:

So you, you and --- .

HARGREAVES:

- not of this memorandum. Of those two that I just showed you.

FOX:

Of the draft, right. That version?

HARGREAVES:

Yeah. This is the signed version.

FOX:

Yep.

HARGREAVES:

This --- .

FOX:

Did you draft that?

HARGREAVES:

I don’t know.

FOX:

Okay.

HARGREAVES:

There’s no file path on it -

FOX:

No.

HARGREAVES:

- which suggests that I didn’t.
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FOX:

Okay.

HARGREAVES:

I, if I can find it via electronic means, I might be able to find it down,
track who generated it, but there’s no file path on it. And my Word
documents usually, I keep the file path.

FOX:

It’s an iteration of earlier versions?

HARGREAVES:

Yes, yes.

FOX:

Right. But as to whether or not you actually wrote the final version, you,
you, it remains unclear?

HARGREAVES:

Yes.

FOX:

So if we go to the business papers for the 3rd of December -

HARGREAVES:

Uh-hmm.

FOX:

- and this is an extract – I haven’t pulled everything out of there.

HARGREAVES:

They’re very big documents (laughs).

FOX:

They are big documents and this was a busy meeting. Item 14 related to
the DA 168 and this is – I just want to show you this because -

KONDILIOS:

Hmm.

FOX:

- the page number is picked up from the, from the, from the business
papers, okay?

HARGREAVES:

Uh-hmm.

FOX:

So it’s page 286 of the business papers. And under clause 4.6 variation, if
you just read what it says under there please Andrew? You don’t have to
read it on the record, it’s just, just --- .

HARGREAVES:

[Reads document].

KONDILIOS:

(Whispering) (Unintelligible). Thinks there is --- .

HARGREAVES:

Uh-hmm.

KONDILIOS:

Yes.

HARGREAVES:

Right.
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FOX:

received legal opinion that the extent of non-compliance to a development
standard is not a relevant consideration in determining the
reasonableness of any clause 4.6 submission”, what it’s referring to there,
or appears to be referring to, is the Sparke Helmore legal advice obtained
by the proponent?
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HARGREAVES:

I would suggest that’s right.

FOX:

Were you aware of any other legal advice in relation to that issue that, that
could’ve been a reference to?

HARGREAVES:

Not specifically no. I have received, or have been the recipient of advice
from legal practitioners to suggest that 4.6 and it’s precursor, SEPP 1,
does not have a floor or a ceiling and that whether your varying it by one
percent or a 1,000 percent isn’t the issue.

KONDILIOS:

For 4.6 consideration?

HARGREAVES:

Yeah.

KONDILIOS:

It’s a merit issue?

HARGREAVES:

Yes in, indeed. There’s no floor or ceiling to the control. It doesn’t matter
how much you’re varying it by, you consider the variation and if it’s a
1,000 percent variation and you still think it’s wonderful, then you can do
it. But I’m not aware of any advice that’s come in specifically for this
application that would talk to that, no.

20

25

So, just so we’re all clear, at that time, where it says “the Council has

FOX:

Were you involved in, in drafting that -

HARGREAVES:

No.

FOX:

- that section of the business paper?

HARGREAVES:

No. I might’ve written the words but I certainly wouldn’t have drafted it.

FOX:

Can you just differentiate between those two?

HARGREAVES:

If the Director came up to me and said Andrew there’s a draft report on
the business paper, I want this included in it and for some reason his PA
couldn’t do it or someone in Governance couldn’t do it, then he would
delegate that task to me.

FOX:

Right.
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HARGREAVES:

And in the same way that I might say to someone by the way can you go
get me a coffee ’cause I don’t want to do it myself. And I would do it. But
no, I’d --- .

5

10

FOX:

You’re not responsible for the subject matter of those paragraphs?

HARGREAVES:

I don’t know that I necessarily would’ve thought it was important to add it
because I actually tend to agree that there isn’t a floor or a ceiling to
varying a control. I don’t think we should be doing it -

FOX:

Yeah.

HARGREAVES:

- but I agree in its summary that there isn’t a floor or a ceiling.

FOX:

Right. So in the normal course of events, who’s ultimately responsible for
the content of the business papers? Or who was at that time responsible for
the content of the business papers? Was that something that the Director
had responsibility for, they’re in the Director’s name?

HARGREAVES:

No. The Director or --- . With regards to DA, the Director is the author of
the report and he makes the recommendation to it and he’s responsible for
the, for the content of the report.

FOX:

Right.

HARGREAVES:

With regards to the content of the business paper as a legal document, that
would fall within Council’s Governance unit.

FOX:

It’s the former I was -

HARGREAVES:

Right.

FOX:

- talking about.

HARGREAVES:

Okay so yes -

FOX:

Yeah.

HARGREAVES:

- what the words on the page and whether or not they make sense, that
would be the author and the author for all CDC reports is the Director.

KONDILIOS:

May I ask Andrew a question just on that?

HARGREAVES:

Yeah.
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KONDILIOS:

You’ll agree that what is absent in the 4.6 variation discussion at
page 286 -

HARGREAVES:

Yeah.

KONDILIOS:

- of the business paper is what you’ve just elucidated to the gentlemen
about the variation being a merit assessment?

HARGREAVES:

Oh yes, that would --- .

KONDILIOS:

That is what is absent here -

HARGREAVES:

Yes.

KONDILIOS:

- to make the point?

HARGREAVES:

Yeah.

KONDILIOS:

And that a discussion about what is set out in paragraph 1 is a summation
of the legal opinion in isolation is, on its own, not completely
accurate --- ?

HARGREAVES:

No, it forms part of a much wider, ro---, you, you, when you’ve, when you
consider a variation to an LEP, you don’t simply consider well how much

5
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15

is being varied. There’s more to it than that. There’s, there’s several things
that you need to consider. Yes, you need to be aware of how much is
proposed, or how much will be varied if you approve it – that, that the
reporting requirement I have to tell the Department each quarter how
much we’ve varied an LEP by. But yes, you have to consider a whole raft
of issues, not simply oh we’re varying it by one percent, 10 percent, a
100 percent, 56 percent, whatever it happens to be. The actual numbers are
only one component.

20

FOX:

The last document that we’ve got is later on in time, the timeline, we go to
the 1st of June 2016, so post-amalgamation.

25
HARGREAVES:

Uh-hmm.

FOX:

The time stamp is 10:56:42 at the top of the email thread. It involves Jim
Davies, who earlier tells him that he’s working on a report for 212-218.
He, he’s seeking a copy of the legal opinion that’s referred to, that I’ve
just taken you to -

HARGREAVES:

Uh-hmm.
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FOX:

- in the business papers. And he says, you send him, I think what you
must’ve sent him – so I don’t know what’s behind this is – you must’ve
sent him what we’ve been referring to, the Sparke Helmore.
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HARGREAVES:

Uh-hmm.

FOX:

And he says “Thanks Andrew, no but, it’s not what I was after, the letter
to which the memo refer mainly, refers mainly deals with the nil vs 3 metre
setback to the bowling club site, not the variations to the height and FSR
that I am looking into”.

HARGREAVES:

Right, yep.

FOX:

Do you, do you recall that?

HARGREAVES:

No I don’t. I did have a couple of conversations with Jim regarding his
assessment. I don’t recall specifically that email thread, no I don’t.

FOX:

Did he get back to you about what looking for additional legal advice?

HARGREAVES:

Not to my recollection.

FOX:

Okay.

HARGREAVES:

He, he may have.

FOX:

What, what, what was Jim doing at the time?

HARGREAVES:

He was an external consultant that we were using. The application 168,
which is 212-220, remained undetermined. The applicant had attempted to
obtain concurrence from Sydney Trains. They were unable to do so and,
as a response to that, the applicant had submitted amended plans to
Council for our determination that amended the design that effectively put
the building that was next to the rail corridor above the building to, in
order to meet Sydney Train’s concurrence.

FOX:

Right. Okay.

HARGREAVES:

What Jim is talking about here, though, is the nil versus three setback
against the bowling club.

FOX:

Yeah.

HARGREAVES:

So that is around the corner of the site. So that’s on the site’s southern
boundary. The principal amendment that being made was on its eastern
boundary.
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FOX:

Do you know if there was ever any, what the resolution was to, to that
process?

HARGREAVES:

I do recall writing a memo to the Chanines telling them that both
applications are lapsed. Sorry, I don’t remember whether it was actually
determined by way of a deferral and they couldn’t obtain it. I’m not sure.

FOX:

Okay. Antony?

PEDROZA:

I just had a quest---, a question about the involvement of Stavis on this
applicat---, on these applications. Looking back and considering that you
were short staffed at the time, was his – and were you involved in other
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applications with him, that had the same level of involvement or less
involvement than these applications?
HARGREAVES:

Yes, I probably didn’t – wasn’t the same invol--- – I wasn’t probably
involved day-to-day on developments of this scale, but with others yes.

PEDROZA:

Yeah.

HARGREAVES:

By virtue of the fact that we were short staffed, the office was fairly
intimate anyway so matters might’ve passed by me for comment.

PEDROZA:

And – no that’s, that’s, that’s fine.

FOX:

Okay Andrew that’s all from us. Is there anything that you wish to add or
clarify or correct?

HARGREAVES:

Perhaps (laughs). No, not at this juncture, no.

FOX:

Okay. Obviously if you reflect on this and you wish to amend anything
that you’ve said at all -

HARGREAVES:

Uh-hmm.

FOX:

- you just need to, probably the best thing I would suggest is to go through
Mr Kondilios -

HARGREAVES:

Sure.

FOX:

- and we’ll take it from there.

HARGREAVES:

Uh-hmm.

FOX:

Okay, but I appreciate your time.
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KONDILIOS:

Should we record – are you going to take the material that Mr -

FOX:

If -

KONDILIOS:

- Hargreaves has given you?

FOX:

- if Mr Hargreaves is happy to provide those on a voluntary basis, we’re
more than happy to take them.

KONDILIOS:

Right.

FOX:

If you wish to ---

HARGREAVES:

I would probably suggest what I’ll do is I will -

FOX:

Send them through?

HARGREAVES:

- provide you electronic copies of it.

FOX:

That’s ab---, that’s absolutely fine. No problems at all. So we’ll give you
those back now -

HARGREAVES:

Yep.

FOX:

- and, and we’ll hear, we’ll hear from you.

HARGREAVES:

And I can forward those on to Stan.

FOX:

Yeah.

HARGREAVES:

I can’t promise you that it will be dealt with with the speed of summer
lightening. These, the email documents I can view but cannot export. They
are archived and apparently getting them exportable is akin to --- .

FOX:

To be honest, even if you scanned those in -

HARGREAVES:

Yeah -

FOX:

- if you just -

HARGREAVES:

- they are very big documents.

FOX:

- but if you just scan what you’ve showed us today -

HARGREAVES:

Right.

FOX:

- as a starter -
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HARGREAVES:

Oh, okay right.

FOX:

- that, that is probably my first preference -

HARGREAVES:

Oh okay.

FOX:

- because we’ve referred to them and one of them at least has got your
handwritten file path on the bottom -

HARGREAVES:

Uh-hmm.

FOX:

- and then we can include those in the record of the interview.

HARGREAVES:

I can send you the Word documents very easily -

FOX:

Yeah.

HARGREAVES:

- but the emails, that will be more problematic. (Laughs).

FOX:

If you send me those, if you scan in exactly what -

HARGREAVES:

Sure.

FOX:

- you’ve shown us today and then we’ll take it from there.

HARGREAVES:

Not a problem.

KONDILIOS:

Again, only what you showed.

HARGREAVES:

Yep.

FOX:

Yeah.

HARGREAVES:

No problem.

PEDROZA:

That’s all.

FOX:

Alright so we’ll conclude the interview.

HARGREAVES:

With the previous interview, I was sent a draft statement based on the
transcript.

FOX:

Yep.

HARGREAVES:

I assume we repeat that process now?

FOX:

Possibly -
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HARGREAVES:

Right.

FOX:

- but given the timeframes possibly not. I’ll deal with that -

HARGREAVES:

Right.

FOX:

- we’ll deal with that in the next few days.

HARGREAVES:

Uh-hmm.

FOX:

We have to get this transcribed first -

HARGREAVES:

Sure.

FOX:

- and then we’ll take it from there but, as I say, given the timeframes we
may not get to that stage.

HARGREAVES:

Uh-hmm.

FOX:

Okay. It’s 11:52 by my watch and I’m going to cease the recording and
conclude the interview.
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^ Email
From: Andrew Hargreaves

Sent:10/11/2015 10:15:42 AM

To: Gouvatsos, George

Subject: reports for 212-218 a 220-222 Canterbury Rd

<0

Attachments may contain viruses that are harmful to your computer. Attachments may not display correctly.

i0 212-218 Canterbury Rd.docx (9568Kb) t@] 220-222 Canterbury Rd.docx (10317Kb)
Hi George,
Attached are reports prepared by Ben Black for these two sites:
212-218 Canterbury Rd - DA-168/2015; and,
220-222 Canterbury Rd B 4 Close St) - DA-169/2015.
I've read both and have begun to make changes (in red) to 212 C/bury.
Notwithstanding if we support these two reports as they're written or not (and I don't), there two issues that require our action:
1. Both reports are silent on the treatment of the setback from our property at 15 Close St (the bowling club); and,
2. Referrals. The amended plans have NOT been re-referred. As far as Paul, Nina & Troy go I can condition them. Sydney Trains
has not concurred & requested amended plans which they haven't seen but I might be able to deal with this by Deferred
Commencement (on this point we're not obliged to consider Sydney Trains request as they made it outside the legislative 21 day
period but anyway...). Neither DA went to RMS (very strange) but did go to Sri who asked for amended plans etc which he hasn't

http://archive.canterbury.nsw.gov.au/PrintMessage.aspx?CheckSums:=9d83528c-214b... 17/05/2018
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bl Email
From: SpiroStavis Sent: 30,11,2015 2:56:44 PM
To: Hargreaves, Andrew

CC: Rahme, Eva ; Gouvatsos, George
Subject: Draft memo from GM to All Councillors re: CDC Mtg for 212 B 220 Canterbury Rd

0

Attachments may contain viruses that are harmful to your computer. Attachments may not display correctly.

13 IMAGE.jpg (26Kb) A-l Spiro Stavis.vcf (0Kb)
Thank you Andrew, I'U go through it tomorrow.

Spiro Stavis | Director City Planning
City of Canterbury 137 Beamish St Campsie NSW 2194

T: 9789 9487 | F: 9789 1542
spiros@canterbury.nsw.gov.au ] www.canterbury.nsw.gov.au

iE
»> Andrew Hargreaves 30/11/2015 2:53 PM >»
Attached is a memo from the GM to All Councillors about changing the recommendations for 212-218 & 220-222 Canterbury Rd on
Thursdays CDC Meeting.
This memo includes a cover from the GM, as well as a response to the opinion from Sparke Helmore and a revised
recommendation for each DA.
Also attached to this email is the opinion from Sparke Helmore (which the GM's memo responds to) which needs to got out with the
GM's memo as a separate attachment.

>://archive.Canterbury .nsw.gov.au/PrintMessage.aspx?CheckSums=45a990eb-9afb-... 17/05/2018
59

NSW ICAC EXHIBIT

E15-0078-037-0056

City of Canterbury
City of Cultural Diversity

Memo
TO: Mayor and all Councillors

DATE: 30 November 2015

FILE NO: 150/212D Part 2 and 150/220D Part 2
SUBJECT: 212-218 Canterbury Rd and 220-222 Canterbury Rd & 4 Close St, Canterbury
This memo relates to the two Development Applications listed as agenda items 14 and 15 on
the Business Paper for the City Development Committee meeting on 3 December 2015.
The Director City Planning recommends both applications be approved as Deferred
Commencement consents. The Independent Hearing and Assessment Panel has
recommended both applications be refused for non-compliance with our Floor Space Ratio.
The principle reason for the Deferred Commencement was to obtain concurrence from
Sydney Trains and the Roads and Maritime Service. We are awaiting this concurrence but
until it is received a determination, including a Deferred Commencement, cannot be made.
The secondary reason for the Deferred Commencement was for the applicant to increase the
rear building setback from nil to three metres for each application.
I recommend the Committee resolve to approve both applications "in principle" as follows:

THAT DA-168/2015 and DA-169/2015 be APPROVED IN PMNCIPLE and once the
suitable concurrence is received from Sydney Trains and the RMS the General Manager be
authorised to issue the consents, subject to the conditions as recommended in "B" of the
Director City Planning's report and any additional conditions that arise as a result of Sydney
Trains and RMS concurrence.

In addition, since these two matters were considered by our Independent Hearing and
Assessment Panel we've received legal opinion (separately attached to this memo) from
Sparke Helmore dated 27 November 2015, that increasing the setback from nil to three metres
is unreasonable and this position is supported by Director City Planning. Following this
memo is a response to the attached legal opinion for your consideration.
If you have any questions regarding this please contact Director City Planning, Spiro Stavis,

on 9789 9487.

Jim Montague PSM

GENERAL MANAGER

G:\WP_RT\Environmental Services\12\Mem\AH CDC recco for C.bury Road.doc G:\WP_RT\Environmental Services\12\Mem\AH CDC
recco for C.bury Road.doc
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Response to legal opinion from Sparke Helmore about Agenda Items 14 and 15
Following the consideration of these two DA's by our IHAP, the applicant provided us with a
legal opinion from Sparke Helmore, dated 27 November 2015.
Each of the two DA's proposes a six to eight storey mixed use development over basement
parking. Each proposal seeks significant departures from our building height and Floor Space
Ratio controls in our LEP. Further, the building envelope for each DA poses the risk of us
being unable to fully achieve the maximum development on our adjoining site at 15 Close St
which is proposed to be rezoned and potentially be developed.
Each DA was assessed by an external consultant who supported the LEP departures but did
require that the building envelopes, particularly the setback from the rear boundary, be
increased from nil to three metres in order that the building envelope be reduced and to lower
the FSR, as well as to respect the development potential on the our adjoining property. The
three metre setback was a considered compromise from the required nine metres.
When considered by our IHAP, the Panel noted the departures from our controls and
recommended refusal for both DA's.
This advice from Sparke Helmore argues that our recommendation to increase the rear
setback to 3m for each DA from their common boundary with the eastern adjoining property

at 15 Close St (the former Canterbury Bowling Club) be removed and the proposed nil
setback be supported.
The following provides an assessment, on balance, as to the matters raised in our reports and
particularly on the requirement that the buildings be setback three metres from their rear
boundary, shared with 15 Close St.
We approved DA-3 99/2013, for a similar mixed use development, at 6-8 Close St which
adjoins the development sites to the south and which also shares a boundary with our site at
15 Close St. This development, which is yet to be activated, enjoys nil ground floor setback
with 15 Close St, though its upper floors are setback three metres.
The opinion correctly says that at the time of lodging these two DA's that the rezoning of our
site wasn't imminent, though the Department of Planning and Environment hasn't provided
us with a timeframe for its gazettal.
The legal opinion does say that our rezoned site, being 10870m2, can accommodate a range of
design responses which incorporates suitable building separation from these two DA sites.
Further, that the overall design of our rezoned site is likely to change as a result of the recent
release by the NSW Government of the draft Sydenham-Bankstown Urban Renewal and the
associated increases in density it will permit. Given this, our rezoned site has the capacity to
absorb the building separation if the two DA's are approved with a nil setback.
The opinion concludes that approval of a nil setback for these two DA's allows for the
reasonable, orderly and economic development of our site, as well as the two DA sites.
This is reasonable and the 3m setback from our common boundary should be removed.

Spiro Stavis

DIRECTOR CITY PLANNING

G:\WP_RT\Environmental Services\12\Mem\AH CDC recco for C.bury Road.doc
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Page 3
Attachment A - Agenda Item 14: 212-218 Canterbury Road, Canterbury, DA-168/2015

THAT Development Application DA-168/2015, be Approved in Principle and that having
received suitable concurrence the General Manager be authorised to issue consent under
Section 80 of the Environmental Planning and Assessment Act, 1979, subject to the following
conditions:
A. This consent not be issued until concurrence has been received and any new
conditions added as a result of the concurrence:
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE
1. The following must be submitted to either Council or an Accredited Certifier prior to
the issuing of the relevant Construction Certificate:
1.1. Details of:

• Structural Engineering Plan including method of shoring during
excavation

• Building Specifications
• Fire Safety Schedule
• Landscape Plan, being prepared to comply with Part 6.6 of Canterbury

Development Control Plan 2012
• Hydraulic Plan, being prepared to comply with Part 6.4 of Canterbury

Development Control Plan 2012
• Firewall Separation
• Soil and Waste Management Plan
• Plan of Management
• Acoustic Report

• Consolidation of All Lots into One Lot
• Mechanical Ventilation of Basement Carpark (Compliance with Section

4.4 of AS 1668.2)
• BASIX Certification
• Compliance with Disability (Access to Premises - Buildings) Standards

2010
• Pay to Council of Development Contributions
1.2. Payment of the Long Service Leave Levy to the Long Service Leave
Corporation or to Council.
1.3. Payment to Council of:
Kerb and Gutter Damage Deposit • $3328.00

Certificate Registration Fee $36.00
Long Service Levy $43044.20
Note 1: If you appoint a Council as your Principal Certifying Authority additional
fees to those above will also apply.
Note 2: When the items in this condition are provided and have been assessed as
satisfactory, your Construction Certificate will be posted to you.
Note 3: Development Contribution payments are payable by cash, bank cheque, or

EFTPOS.
Note 4: All Council fees referred to above are subject to change. You need to refer to
our website or contact our Customer Service Centre for a current schedule of fees prior
to payment.

BEFORE COMMENCING THE DEVELOPMENT
2. Before the erection of any building in accordance with this Development Consent;
2.1. detailed plans and specifications of the building must be endorsed with the
relevant Construction Certificate by the Council or an Accredited Certifier, and
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Attachment B - Agenda Item 15: 220-222 Canterbury Road & 4 Close Street,

Canterbury, DA-169/2015
THAT Development Application DA-169/2015, be Approved in Principle and that having
received suitable concurrence that the General Manager be authorised to issue consent under
Section 80 of the Environmental Planning and Assessment Act, 1979, subject to the following
conditions:
A. This consent not be issued until concurrence has been received and any new
conditions added as a result of the concurrence:
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE
1. The following must be submitted to either Council or an Accredited Certifier prior to
the issuing of the relevant Construction Certificate:
1.1. Details of:

• Structural Engineering Plan including method of shoring during
excavation

• Building Specifications
• Fire Safety Schedule
• Landscape Plan, being prepared to comply with Part 6.6 of Canterbury

Development Control Plan 2012
• Hydraulic Plan, being prepared to comply with Part 6.4 of Canterbury

Development Control Plan 2012
• Firewall Separation
• Soil and Waste Management Plan
• Plan of Management
• Acoustic Report

• Consolidation of All Lots into One Lot
• Mechanical Ventilation of Basement Carpark (Compliance with Section

4.4 of AS 1668.2)
• BASIX Certification
• Compliance with Disability (Access to Premises - Buildings) Standards

2010

• Payment of Development Contributions
1.2. Payment of the Long Service Leave Levy to the Long Service Leave
Corporation or to Council.
1.3. Payment to Council of:
Kerb and Gutter Damage Deposit $3,328.00

Certificate Registration Fee $36.00
Long Service Levy $43,044.20
Note 1: If you appoint a Council as your Principal Certifying Authority additional
fees to those above will also apply.
Note 2: When the items in this condition are provided and have been assessed as
satisfactory, your Construction Certificate will be posted to you.
Note 3: Development Contributions payments are payable by cash, bank cheque, or

EFTPOS.
Note 4: All Council fees referred to above are subject to change. You need to refer to
our website or contact our Customer Service Centre for a current schedule of fees
prior to payment.

BEFORE COMMENCING THE DEVELOPMENT
2. Before the erection of any building in accordance with this Development Consent;
2.1. detailed plans and specifications of the building must be endorsed with the
relevant Construction Certificate by the Council or an Accredited Certifier, and
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City of Canterbury
City of Cultural Diversity

Memo
TO: Mayor and all Councillors

DATE: 30 November 2015

FILE NO: 150/212D Part 2 and 150/220D Part 2
SUBJECT: 212-218 Canterbury Rd and 220-222 Canterbury Rd & 4 Close St, Canterbury
This memo relates to the two Development Applications listed as agenda items 14 and 15 on
the Business Paper for the City Development Committee meeting on 3 December 2015.
The report prepared on behalf of Director City Planning by an independent and external
planning consultant recommends both applications be approved as Deferred Commencement
consents. The Independent Hearing and Assessment Panel has recommended both
applications be refused for non-compliance with our Floor Space Ratio control.
The principle reason for the Deferred Commencement as recommended was to enable an
opportunity to obtain concurrence from Sydney Trains and the Roads and Maritime Service
which is currently outstanding. The second reason for the Deferred Commencement was for
the applicant to provide an increased rear building setback from nil to three metres for each
application.
In addition, since these two matters were considered by our Independent Hearing and
Assessment Panel we've received legal opinion (copy attached) from Sparke Helmore dated
27 November 2015, that increasing the setback from nil to three metres is unreasonable and

this position is supported by Director City Planning.
Each of the two DA's proposes a six to eight storey mixed use development over basement parking.
Each proposal seeks significant departures from our building height and Floor Space Ratio controls in

our LEP. Further, the building envelope for each DA poses the risk of us being unable to fully
achieve the maximum development on our adjoining site at 15 Close St which is proposed to be
rezoned and potentially be developed.
Each DA was assessed by an external consultant who supported the LEP departures but did require
that the building envelopes, particularly the setback from the rear boundary, be increased from nil to
three metres in order that the building envelope be reduced and to lower the FSR, as well as to respect
the development potential on the our adjoining property. The three metre setback was a considered
compromise from the required nine metres.
This opinion from Sparke Helmore argues that our recommendation to increase the rear setback to 3m

for each DA from their common boundary with the eastern adjoining property at 15 Close St (the
former Canterbury Bowling Club) be removed and the proposed nil setback be supported.
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The following provides an assessment, on balance, as to the matters raised in our reports and
particularly on the requirement that the buildings be setback three metres from their rear boundary,

shared with 15 Close St.
We approved DA-399/2013, for a similar mixed use development, at 6-8 Close St which adjoins the
development sites to the south and which also shares a boundary with our site at 15 Close St. This

development, which is yet to be activated, has a nil ground floor setback with 1 5 Close St, though its
upper floors are setback approximately three metres.
The opinion correctly says that at the time of lodging these two DA's that the rezoning of our site
wasn't imminent, though the Department of Planning and Environment hasn't provided us with a
timeframe for its gazettal.
The legal opinion does say that our rezoned site, being 10870m , can accommodate a range of design
responses which incorporates suitable building separation from these two DA sites. Further, that the
overall design of our rezoned site is likely to change as a result of the recent release by the NSW
Government of the draft Sydenham-Bankstown Urban Renewal and the associated increases in

density it will permit. Given this, our rezoned site has the capacity to absorb the building separation if
the two DA's are approved with a nil setback.
The opinion concludes that approval of a nil setback for these two DA's allows for the reasonable,
orderly and economic development of our site, as well as the two DA sites.
This is reasonable and the 3m setback from our common boundary should be removed.

RECOMMENDATION:
I recommend the Committee resolve to approve both applications "in principle" as follows:

Item 14:
THAT DA-168/2015 be APPROVED IN PMNCIPLE and once the suitable concurrence is
received the General Manager be authorised to issue the consents, subject to the conditions as
recommended in "B" of the Director City Planning's report and any additional conditions that
arise as a result of Sydney Trains and RMS concurrence.

Item 15:
1. THAT DA-1 69/2015 be APPROVED IN PMNCIPLE and once the suitable
concurrence is received the General Manager be authorised to issue the consents,
subject to the conditions as recommended in "B" of the Director City Planning's
report and any additional conditions that arise as a result of Sydney Trains and R1VIS
concurrence.

2. THAT Condition "A(2)" of the Director City Planning report be transferred to a dot
point in Condition 1.1 of "B" in the same recommendation.
If you have any questions regarding this please contact Director City Planning, Spiro Stavis,

on 9789 9487.

Jim Montague PSM

GENERAL MANAGER
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Benjamin Black
From :
Sent:

To:
Subject:
Attachments:

Kim Johnston <kim@kjplanning.com.au>
Thursday, 23 July 2015 11 :49 AM
Benjamin Black
RE: Canterbury Rd DAs
Council report 220-222 Canterbury Road & 4 Close Street Canterbury.docx

Ben,
Please find attached the draft assessment report for No 220-222 {I will email the other none separately). The blue
highlight sections are the issues I am waiting on feedback from Council which I emailed ear lier in the week. The report
for No 220-222 Canterbury road and 4 Close Street is more progressed and so read this one first. The second report is
also attached, with the tables being the most relevant for t he purposes of your meeting today.
In summary, the following are issues I would like you to discuss with Council if the opportunity arises:-

•

•
•
•

Referral responses to complete the report (including external ref errals to RailCorp and RMS);
Notification - any submissions received, dates when it was notified etc;
Public plaza - does Council support this area and what do they see as the future management arrangements ie
is it really "public", future ownership and management??, it doesn't lead to anything and is significantly
overshadowed. This "plaza" area is not needed by the DCP as it appears from the DCP maps t hat a public plaza
is intended over the railway???; it is also not ideal as common open space if it is a public area.

•

Building footprint - is Council satisfied with the footprint of the proposed building, has it required other
developments to follow the building footprints on the DCP maps as this one does not?
Contamination aind isolation issues raised earlier this week.

•

In summary, the recommendation for refusal is based on:•

•

•

•

FSR being an excessive variation and not supported (54.2% and 105.4% variations for Sites 1 and 2 respectively)
- other recently approved developments in the area either comply with FSR or have relatively minor
exceedances (outlined in report - the FSR zone of 3:1 is quite small and most sites appear to have development
consent);
The Cl 4.6 does not adequately demonstrate why it should be varied;
DCP controls - site isolation, setbacks along the street and lack of fatade treatment and setting back of building,
common open space ion stage 1 is overshadowed and useless and there is significant overshadowing of both No
224 and 226 Canterbury Road. Perhaps better shadow diagrams may have shown otherwise, however, based in
the info t hat is my conclusion.

Regards,

Kim Johnston
Principal Consultant

PO BOX 432 SUTHERLAND 1499
Ph:
Email: kim@kjplanning.com.au
Web: www.kjplanning.com.au

1
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220 - 222 CANTERBURY ROAD & 4 CLOSE STREET,
CANTERBURY:
DEMOLITION
OF
EXISTING
STRUCTURES, CONSTRUCTION OF A PART 6/PART 9
STOREY, MIXED USE DEVELOPMENT CONTAINING 3
LEVELS OF BASEMENT PARKING, 5 COMMERCIAL
TENANCIES (TOTAL 749M2) PLAZA AREA (266M2) & 84
RESIDENTIAL UNITS UNDER DA-169/2015
FILE NO:
REPORT BY:

DIRECTOR - CITY PLANNING

WARD:
D/A No:

•

DA-169/2015

Applicant:
Owner:
Zoning:

Local Centre B2 - Canterbury Local Environmental Plan 2012

Application
Date:

24/04/2015

Summary:

'

•

Council has received a development application for the demolition of existing
buildings on the subject site and the construction of a part 6 and part 9 storey
mixed use building comprising five (5) commercial tenancies, 84 residential
apartments, 3 levels of basement parking for 94 vehicles and a public plaza area
of266m2 continued from the proposed development on the adjoining site.

•

The proposed development forms Stage I of larger development, with Stage 2
proposed on the adjoining site at No 212-220 Canterbury Road.

•

The proposal is a with a capital investment value in excess of $18,266,200 and is
therefore to be determined by Council.

•

The subject site is zoned 82 - Local Centre under Canterbury Local
Environmental Plan 2012. The proposed development is defined as ' shop top
housing', and ' commercial premises' which are permissible uses in the Local
Centre B2 zone subject to consent.

•

The development application has been assessed against the relevant State and
Local Instruments and Planning Policies. The proposed development does not
comply with the maximum floor space ratio standard applicable to the site under
Canterbury LEP 2012, whilst also failing to comply with the principles of SEPP
65, and with Canterbury DCP 2012. Non-compliances concern include site
isolation, the setback and general far;ade treatments both within the site and
along Canterbury Road and Close Street, common open space and solar access
to adjoining properties.
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•

The Clause 4.6 variation to vary the FSR to 4.36:1 (max pennissible is 3:1 and
2.75:1) by proposing an additional 2,418.7m2 of floor space (a 54.2% variation)
is not supported.

•

The development application was publicly exhibited and notified to adjoining
residents in accordance with the rovisions of Canterbu Develo ment Control

Plan 2012

Council Delivery Program and Budget Implications:
This report has no implications for the Budget. The assessment of the application
supports our Community Strategic Plan long tenn goal of Balanced Development.

Report:
Background
On 24 April 2015, DAI 69/2015 for the construction of a part six and part nine storey,
mixed use development containing 3 levels of basement parking, 5 commercial
tenancies (total 749m2) plaza area (266m2) & 84 residential units was lodged with
Council. The proposed development will have vehicle access and egress off Close
Street. The vehicle access and egress is shared with the adjoining development of 2122 18 Canterbury Road, which is considered to be Stage 2 (known as "Site 2" on the
survey plan). The proposed development assessed in this report is Stage l. This
application indicates that there is provision for future linking of the basements of these
two developments. This adjoining proposed development is considered in a separate
report to Council
A 6 and 7 storey shop top housing development with basement parking comprising 30
apartments and 1 commercial tenancy was approved in August 2014 (DA-399/2013) for
the adj oining site to the south known as No 6 - 8 Close Street Canterbury. This
adjoining approved development achieves compliance with the relevant height and FSR
development standards and has not commenced construction.
The following developments have been approved in this immediate locality:-

•

2A Charles Street, located opposite the site, has consent for a mixed
retail/residential development containing 202 units, a supennarket and liquor
store, commercial/retail tenancies, basement car parking and stratum subdivision
into three (3) lots approved by JRPP on 28 May 2014 (DA 579/2013). This
development is currently under construction and has an approved FSR of
3.108:1 (max 2.75:1 & 3:1) and height of27.3m (max 27m). This development
is therefore generally compliant with the planning controls.

•

211 - 215 Canterbury Road, located on the opposite side of Canterbury Road
on the comer of Charles Street, has approval for a mixed development
comprising 9 commercial tenancies and 69 residential units (DA-420/2013).
This development generally complies with the FSR and height controls, with a
minor FSR exceedence of255m2 (FSR of3.14:l with a max of3:1).

I

I
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I

•

242 - 258 Canterbury Road & 1 -13 Close Street, located opposite the site
along Close Street, has approval for a nine storey mixed use building containing
commercial premises with shop top housing, residential flat buildings (397
units), two basement level car parking areas and central open space area linking
to the Cooks River (DA-503/2013). This development also generally complies
with the controls with a variation to the FSR of 3.08:l with 564sqm above the
bonus density allowable for a major site. This represents a variation of 2.4%.

•

1A, 1, 2, 3 Charles Street and 12 Robinson Street, located along Charles
Street, was originally refused by the JRPP in October 2012 and subsequently
approved by the Court (DA-164/2012). A recent S96 to increase the FSR was
refused by the JRPP on 3 June 2015. The currently approved development
complies with the FSR. In refusing the latest modification, the Council report
concluded "The proposed variation to the m~mum FSR on the site is not

supported in this instance as the additional floor area will have a negative
impact on the developments bulk and scale-as viewed from the river. In this
regard the development as approved, with a complitmt FSR achieves a better
urban design outcome and is better sui:Jf d to the contiixt -0fthe site. As such, the
FSR control is not unreasonabl~ f>r unnecessary in the ffrcumstances of this
application. "
~\'

It is therefore evident that the surrounding dev~opmeots·generally comp!yjng with the
planning controls, with mino'r exceedances tolerated by the relevant planning
authorities.

Site Details

,

• :'.

"'""''\f,
"''"'

JI'

The subject siteAs idenlifi~ ,as Lots 1 and 7 DP 229Q69 and Lot B DP 32847, and is
commonly kno~ _a s No. 22~;:__ 222 Canterh)ry Road ahd-4 Close Street, Canterbury.
The site is locat~ ot¼..the east9~ ~ ?e of C~ e! bury Road and the northern side of Close
Street (~~fe; t4l Figure ~). Th~ .s~te..,! s located t~wards the western end of the Canterbury
t~wn ?,entre, ,~ _the. B2~~ ~1 Centre z1:>ne under the Canterbury LEP 2012 (refer to
~
F1gure· 2).

I

The sit<; is an L-shap~ area ani nas a 13.365 metres frontage to Close Street, a 10.5
metres ~~~ge to Canre:\iury Roadtta depth of 40 metres (along the sites southern
boundary) ~Q-a northeastern side boundary (common to 212-220 Canterbury Road) of
62 metres. Th"e ~ite has a tojal area of 1,586.2m2•
The site falls towatcts Close Street by around 7 metres and is currently used for
commercial and industrial purposes. A two storey brick building currently occupies the
Close Street frontage and two storey shop top housing exists along the Canterbury Road
frontage.
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Figure 1: Aerial photograph showing the existing development site and surrounds

I

Figure 2: Zoning Map for the subject Site

The surrounding development is a mix of commercial and residential uses, including
Canterbury Railway Station to the north-east of the site with the Canterbury Town
Centre located to the northeast of the site comprising shop top housing and the
Canterbury Hotel. The subject site is located in the lower portion of the town centre,
with Canterbury Road sloping down at this section towards the Cooks River.
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I

Figure 3: The subject Site from Close Street

Figure 4: The subject Site from Canterbury Road

To the north of the site (beyond the adjoining site) is the southwest rail corridor which
carries both passenger and commercial trains while to the east of an existing lawn
bowling club beyond which are existing residential properties. To the south of the site is
Close Street which carries a low volume of traffic with existing commercial
development opposite. Adjoining to the west is a four storey residential flat building on
the comer of Close Street and Canterbury Road with ground level car parking
underneath. Canterbury Road forms part of the western boundary which carries a high
volume of traffic.
Charles Street, a side street to the northwest of the site off Canterbury road is
undergoing a transformation from light industrial to mixed use high density residential
area as outlined in Figure 5. This precinct has recently been rezoned under Canterbury
Local Environmental Plan 2012 to residential and commercial zonings. The approved
developments in the vicinity of the site as outlined above.
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Figure 5: Charles Street- undergoing transition
Proposal
This current application proposes the following development:-

•

Demolition of the existing buildings on the site; and

•

Construction of a part 6 and part 9 storey mixed use building comprising the
following:Basement levels - three (3) basement levels comprising a total of 94 car
parking spaces (including 9 disabled parking spaces), storage areas for
the residential units and separate waste storage areas for the residential
and commercial components of the proposal. A commercial tenancy is
proposed on this level facing Close Street. Residential entry to the
proposal is located between this commercial tenancy and the ramp to the
basement;
Ground Floor - this level comprises four (4) commercial tenancies
located around a public plaza (extension from the adjoining site) as well
as two (2) x two bedroom with study residential units facing Close
Street. Pedestrian entry for the commercial and residential components of
the proposal are provided from Canterbury Road. A waste storage room
is also provided on this level;

I

Levels 1 to 5 - these levels include twelve (I 2) units on each level
comprising 1 x 1 bed unit, 3 x 1 bed units with study, 2 x 2 bed units and
6 x 2 bed units with study. These levels comprise an L- Shape over a
common basement;
Level 6 comprises a total of eight (8) units comprising 3 x E bed units
with study, 2 x 2 bed units and 3 x 2 bed units with study over the
Canterbury Road bock only; and
Levels 7 and 8 comprise seven (7) units on each level including 3 x 1 bed
units with study, 1 x 2 bed unit and 3 x 2 bed units with study over the
Canterbury Road bock only.
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The total development involves 84 residential apartments comprising 29 x bedroom
units (including those with a study) and 55 x 2 bedroom units (including those with a
study) Vehicular access is provided from Close Street and allows vehicular access
through to No 212-218 Canterbury Road, being the adjoin site to the north-west and
Stage 2 of this proposal.
Statutory Considerations
When determining this development application, the relevant matters listed in Section
79C of the Environmental Planning and Assessment Act, 1979 (EP&A Act), must be
considered and the following environmental planning instruments, development control
plans, codes and policies are relevant:
(a)
(b)
(c)

•

(d)

(e)
(f)
(g)

State Environmental Planning Policy (Infrastructure) 2007;
State Environmental Planning Policy No. 55 - Remediation of Land;
State Environmental Planning Policy (Build~p.g Sustainability Index: BASIX)
2004;
,~
State Environmental Planning Policy No: ·'63 - o· sign Quality of Residential
Flat Development;
Canterbury Local Environmental Pl 2012;
Canterbury Development Control lan 2012;
Canterbury Town Centre DevelopmentContributions Plan.

~t

The proposed development has been assessed against the relevant environmental
planning instruments and develO})l!}ent controls plans ~elow.
Assessment
..,.
The development ,app,Fcation has bee~ assessed under Sections 5A and 79C of the
Environmental Pfanniftg affei Assess . nt .j:.ct, l 97~ -;and tlie following key issues
emerge:

•

I
(a)

£lause 86 - Excavation in, above or adjacent to rail corridors
#

'

Applies to develop~~t that involves the penetration of ground to a depth of at
least 2m below ground level (existing) on land (among other things) is within
25m (measured horizontally) of a rail corridor (Cl 86(1 )(b). The concurrence of
RailCorp is required (Cl86(3)) and the consent authority must take into
consideration:
i.
ii.

any response to the notice that is received within 21 days after the notice
is given, and
any guidelines issued by the Director-General for the purposes of this
clause and published in the Gazette.

Comment: The proposal involves basement parking and therefore the
concurrence of RailCorp is required. The Geotechnical report addressed
potential impacts on the rail corridor from excavation and concluded that
vibrations generated during rock excavation should not have a negative impact
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(b)

Clause 87 development

Impact of rail noise or vibration on non-rail

This Clause applies to development for a building for residential use on land in
or adj acent to a rail corridor and that the consent authority considers is likely to
be adversely affected by rail noise or vibration (Cl 87(1)(a). The consent
authority must take into consideration any guidelines issued by the DirectorGeneral for the purposes of this clause and published in the Gazette (87(2)). If
the development is for the purposes of a building for residential use, the consent
authority must not grant consent to the development unless it is satisfied that
appropriate measures will be taken to ensure that the following LAeq levels are
not exceeded:
•
•

I

in any bedroom in the building- 35 dB(A) at any time between 10.00 pm and 7.00 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallway)-40
dB(A} at any time. (Cl 87(3))

Comment: An Acoustic report prepared by Acoustic Logic dated 15 April 2015
considered potential noise and vibration resulting from the adjoining railway on
the proposal with reference to the Infrastructure SEPP and the NSW
Government Department of Planning Development Near Rail Corridors and
Busy Roads - Interim Guidelines 2008. This report concluded that it was
consistent with these guidelines subject to recommendations in Chapter 5.
(c)

Clause 101 - Development with frontage to classified road

The consent authority must not grant consent to development on land that has a
frontage to a classified road unless it is satisfied that:
(a)
(b)

where practicable, vehicular access to the land is provided by a road other than the
classified road, and
the safety, efficiency and ongoing operation ofthe classified road will not be adversely
affected by the development as a result of
(i) design ofthe vehicular access to the land, or
(ii) the emission ofsmoke or dust from the development, or
(iii} the nature, volume or frequency ofvehicles using the classified road to gain access
to the land, and the development is of a type that is not sensitive to traffic noise or
vehicle emissions, or is appropriately located and designed, or includes measures, to
ameliorate potential traffic noise or vehicle emissions within the site ofthe development
arising f rom the adjacent classified road.

I

The proposal involves vehicle access from Close Street and not from Canterbury
Road. The Traffic report concludes there will be no adverse impact on the
surrounding road network resulting from the proposal. The proposal is for a
mixed use development and it is considered there will be no smoke or dust
emitted from the proposal that would adversely affect the road network. The
Acoustic Report concluded that subject to the recommendations of the report,
the proposal will not adversely affect the road noise.
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(d)

Clause 102 - Impact of road noise or vibration on non-road
development

Thls Clause applies to development for (among other things) a building for
residential use on land in or adjacent to the road corridor for a freeway, a tollway
or a transitway or any other road with an annual average daily traffic volume of
more than 40,000 vehicles (based on the traffic volume data published on the
website of the RTA) and that the consent authority considers is likely to be
adversely affected by road noise or vibration (Cl 102(1)(a)).
The consent authority must take into consideration any guidelines that are issued
by the Director-General for the purposes of this clause and published in the
Gazette (Cl 102(2)). If the development is for the purposes of a building for
residential use, the consent authority must not grant consent to the development
unless it is satisfied that appropriate measures will be taken to ensure that the
following LAeq levels are not exceeded:

I

•
•

in any bedroom in the building-35 dB(A) at any time between 10 pm and 7 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hal/way)-40
dB(A) at any time (Cl 102(3)).

The Acoustic Report considered potential noise and vibration resulting from
Canterbury Road, which is listed on the traffic volume maps for the ISEPP as a
road where a noise intrusion assessment is mandatory under this clause.
This report concluded that it was consistent with the guidelines subject to
recommendations.
(e)

I

Clause 104 -Traffic-generating development

Before determining a development application for development to which this
clause applies, the consent authority must give written notice of the application
to the RTA within 7 days after the application is made, and take into
consideration:
(i) any submission that the RTA provides in response to that notice within 21 days after the
notice was given (unless, before the 21 days have passed, the RTA advises that it will not be
making a submission), and
(ii) the accessibility ofthe site concerned, including:
(A) the efficiency ofmovement ofpeople and freight to and from the site and the extent of multipurpose trip , and
(B) the potential to minimise the need for travel by car and to maximise movement offreight in
containers or bulkfreight by rail, and
(iii) any potential traffic safety, road congestion or parking implications ofthe development.

The proposal involves more than 75 dwellings in a residential flat building and
more than 75 car parking spaces and therefore falls under the requirements of
Schedule 3 of the SEPP and requires referral to Roads and Maritime Services
(RMS). The access point to the develo ment is from Close Street, within 90
metres of Canterbury Road.

The proposed access and traffic implications of the proposal have bene
considered in the traffic report. It is considered there are adequate arrangements
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for access and car parking and there will be no adverse impact on the
surrounding road network.
The proposal is considered to be consistent with the Infrastructure SEPP subject
to relevant conditions.
•

State Environmental Planning Policy No. 55 - Remediation of Land

State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55),
aims to promote the remediation of contaminated land for the purposes of
reducing risk to human health or any other aspect of the environment. Clause 7
of SEPP 55 states that a consent authority must not consent to the carrying out of
development unless it has considered whether the land is contaminated. If the
land is contaminated, it must ascertain whether it is suitable in its contaminated
state for the proposed use or whether remediation of the land is required.

'!,--,'·. ·_:-· .., , .

•

/.·. . .

.·

. :

State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004

I

The application satisfies the commitments made in BASIX Certificate 625403M
dated 22 April 2015. In this regard, it is considered that the proposed
development satisfies the requirements contained in SEPP BASIX 2004. The
proposal is considered to be consistent with the BASIX SEPP subject to relevant
conditions.
•

State Environmental Planning Policy No. 65 - Design Quality of Residential
Flat Development

This policy applies to residential flat buildings of three or more storeys and is
required to be considered when assessing this application. SEPP 65 aims to
improve the design quality ofresidential flat buildings across NSW and provides
an assessment framework, the Residential Flat Design Code (RFDC), for
assessing "good design". Clause 50(1A) of the Environmental Planning and
Assessment Regulation 2000 requires the submission of a design verification
statement from the building designer at lodgement of the development
application. This documentation has been submitted.

•

SEPP 65 was amended via Amendment 3, commencing on 17 July 2015, which
introduced various changes to SEPP 65 including the introduction of the
Apartment Design Guide to replace the RFDC. This amendment, however, does
not apply to this development application pursuant to the transitional provisions
of Clause 31 of SEPP 65 as this application was lodged prior to 19 June 2015
(notification on the NSW Legislation website).
SEPP 65 requires the assessment of any DA for residential flat development
against the ten design quality principles contained in Clauses 9-18. It is
considered that there a number of design principles which the proposal does not
satisfy all as outlined below:Context
The mixed-use nature of the proposed development is generally consistent with
the future character of the Canterbury town centre, however, the excessive bulk
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and scale of the built form is inconsistent with the scaJe of development for this
site envisaged by the planning controls. The surrounding new developments
which are currently under construction represent the desired built form of the
Canterbury Town Centre. Mixed use development that has a lower built fonn is
envisaged by the applicable planning controls for the Canterbury Town Centre.
Scale
The area is undergoing transition from a largely two storey shopfront character
to mixed use, multi storey developments to take advantage if its proximity to the
railway and position within the Canterbury Town Centre. The scaJe and built
form of the proposed development, however, is inconsistent with the scale of
development which is encouraged for this area given the excessive variation to
the FSR control. The floor space variation is considered to have a significant
impact on the overall finished bulk and scale of development. Furthermore, this
variation will create unreasonable overshadowing and amenity impacts for
occupants of the surrounding locaJity.

I

The planning controls applicable at the site aim to contr-01 the bulk and scale of
the developments so as to achieve,a hierarchy of built form that is lower in scale
at the interface with Close Street. The proposed does not achieve this aim. The
proposal is considered to be una~ eptable and is inconsistent with Council's
vision for the Canterbury Town Centre.
BuiltForm
The proposal achieves a built for.rq.which is gen·eraJly inconsistent with the site
controls and objectives of PaJ"! 3 of the Canterbuo/.._ Development Control Plan
(CDCP) 2012. The approved ground lev~l retail wtll present a strong verticaJ
theme that reinforces the coIIUil~~1tal stitSefscape of Canterbury Road by
activating the street ~ge with sh~pi ;md commercial uses. The street awning
reinforces the link to \he existing str;eetscape and enhances the quaJity of the
pede~trian en'vironment'.

I

<-

The ~pper. levels i f ·the proposalj hQwever, fails to achieve the built form in
terms of buiiding proPQrtion. As mentioned above, the proposed development
.dpes not reflect the built'form controls applicable at the site, and does not reflect
fu~ desired future '~aracter of,the precinct.
Density
1
The proposed development exceeds the maximum density allowable on the site.
Given the impacts of the additionaJ floor areas on the bulks and scaJe of the
building and adverse impacts on amenity of adjoining properties in terms of
overshadowing, the proposed variation to Council's density controls are not
supported.

Resource, Energy and Water Efficiency
Beyond the energy and resource commitments required from the applications
BASIX Certificate, the RFDC requires additional energy efficiency
commitments which are mainly focused on cross-ventilation and solar access.
The proposal has been designed to maximize energy and resource efficiency,
with all dwellings designed to promote the principles of passive solar design and
naturaJ ventilation. All living areas open directly onto baJconies/courtyards and
the use of covered terrace areas will provide shading during the summer months

- - -- - -

--
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and allow sunlight to penetrate during winter. The proposed common open
s[ace, however, is unsatisfactory given it will be in shadowing for the majority
for the day in mid-winter.
Landscape
Landscape details are outlined on the landsca e
by Council' s Landsca e Architect and
. A public
p laza area is proposed as well as a terraced front setback to Canterbury Road
which will incorporate landscaping planting to soften the built form . The plaza
area is easily accessible from the residential units and it provides an area of
communal open space for the enjoyment of the occupants set away from the
main road.
Amenity
The proposal achieves satisfactory residential amenity by providing reasonable
room sizes and shapes. As a "rule of thumb", buildings should not exceed 18m
in depth in order to allow sunlight to penetrate the building linto each unit and
provide adequate cross ventilation. The residential units exceed the maximum
depth of 18m, however, it is considered that adequate light and ventilation is still
provided to the units. Natural ventilation and solar access controls of the RFDC
are met by the proposal. The proposed apartments adopt well designed spaces
with comfortable room dimensions, with outlooks towards the remainder
portions of the Canterbury town Centre. High Ceilings and large openings will
ensure light and air penetrates deep into the floor plan. There are several units in
this building which would have poor amenity, however, including Units 3U3,
U7, Ul 1, U l 5 and U l 9 which are relatively deep and narrow, while Units U20,
lJ61, U64, U67, U70, U73, U76, U79 and U82 are quite deep with the study' s in
these units essentially internal rooms.
Safety and Security
Satisfactory provision for security is provided with enclosed entry areas to lobby
for access to the dwellings and the upper levels. The proposal provides direct
e ntry and presentation to the street, with balconies and windows overlooking all
setbacks to maximize opportunities for casual surveillance. The entry areas are
well defined and adequate lighting can be provided. There are no obvious areas
for concealment (although the waste storage area on the ground floor is a
potential entrapment site) and there is clear distinction between public and
private spaces. Some level changes and divisions between private and communal
zones provide clearly defined zones within the common open space.

I

I

Social Dimensions and Housing Affordability
The mixed use development will add to the range of dwelling size options within
the Canterbury LGA and will optimise the provision of housing to suit the social
mix. The development also provides 9 adaptable dwellings in the development.
The increase in housing choice in close proximity to the railway station and
town centre achieves the objectives of the planning controls.
Aesthetics
The design of the proposal in terms of density and upper level setback is
inconsistent with the objectives of Canterbury LEP 2012 and Canterbury DCP
2012. This proposal, in its current form , will not contribute positively to the
Canterbury Town Centre. In particular the scale, density and built fonn of the
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>

development are inappropriate which will have a negative long term impact on

the Town Centre.
The proposal is not consistent with all the design principles of Residential Flat
Design Code prepared by the Department of Planning and hence the proposal
cannot be supported.
The matters contained in the RFDC must also be considered. An assessment of
the proposal under the provisions and "Rules of Thumb" in the RFDC indicates
that the proposal is generally consistent with the recommended design standards,
with the exception of building depth, deep soil zones and the size of communal
open space areas. The building depth and common open space controls are
considered in the assessment of the Canterbury DCP 2012 below which are
satisfactory for the proposed development. With respect to deep soil zones, these
are not required, nor appropriate, in this town centre location. The proposal is
therefore considered to be consistent with tpe requirements of the RDFC.

I

•

Canterbury Local Environmental Plan· 2012 (CLEP 2012)
The site is zoned B2 - Local Centre pursuant to Clause 2.2 of the Canterbury
Local Environmental Plan 2012 (CLEP 2012). The land use table in Clause 2.3
states the following zone objectives:-·,
•
•
•
•

To provide a range of retail, business, entertainment and community uses that
serve the needs ofpeople who live in, work in and visit the local area.
To encourage employment opportunities in accessible locations.
To maximise public transport p~"tr"onage and enc ourage walking and cycling.
To facifi]gte -and support investmefit, ep'onomic g,:owth and development for
active, dive~se,and well-designed centres.'

The propo;al,_is conside,:red to be consistent with these objectives given there are
seyeral commer:_cial tenancies propos~ at ground level which will ensure there
.are a 1'3!1,,ge of rJtail, business ~~ othe { uses provided on the site. A range of
units are proposed wh,ipb will improve"housing choice in the area.

I

°the proximity 10 Canterb!ll)' Railway Station and town centre will ensure
eJl\ployment oppd~ities are provided in an accessible location, that public
trans~rt is maximired and that investment and development is provided within
the town centre. Shop top housing and commercial premises are permissible
with consent and therefore the proposal is permissible.
The controls applicable to this application are outlined in Table I.

Table 1: Canterbury LEP 2012 - Compliance Table
Cl
Requirement
2.6

2.7

4.3

Subdivision---consent requirements
Land to which this Plan applies may be
subdivided, but only with development consent.
Demolition requires development consent
The demolition of a building or work may be
carried out only with development consent.
Heie:ht of buildine:s

.

'.

.,

Proposal

The proposal does not involve subdivision.

Comply
NIA

Demolition is proposed.

~

The maximum height of the development is 2 I

~
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Table 1: Canterbury LEP 2012 - Compliance Table
Cl
Requirement

4.4

5.10

The height of a building on any land is not to
exceed the maximum height shown for the land
on the Height of Buildings Map. The subject site
has 2 different max heights:Lots fronting Canterbury Road - 27 metres;
Lot frootin Close Street - 21 metres.
Floor space ratio
The maximum floor space ratio for a building on
any land is not to exceed the floor space ratio
shown for the land on the Floor Space Ratio
Map. The subject site has 2 different max FSRs:•
Lots fronting Canterbury Road (area =
514.2m2)-3:l - (1,542.6m2)
•
Lot fronting Close Street (area= 1103.9m2)
- 2.75:1 - (3035.7m2)
Heritage conservation
Consider potential impact on land on which a
heritage item is located, or on land that is within
a heritage conservation area, or on land that is
within the vicinity of land referred to above.

Proposal

Comply

metres for the Close Street block (RL 27.5m 30m) and 27 metres for the Canterbury Road
block (RL 36m).

GFA proposed = 7060m2;
FSR - 4.36: I {54.2% variation).
Max permissible GFA = 4578.3m2
Proposed additional GFA = 2,481.7m2

No
Refer to
Cl4.6
vari:ation

There !re no heritage item on the site, however,
there are several items (Items 1166, II 67, 1168)
associated with the railway, old post office and
a hotel. These items are fo9ated on the opposite
side of the railway line and to the northeast of
the site.

I

In this regard, the development is contained
wholly within the site and will not have a
material impact on the adjacent Heritage item.
It is considered there is sufficient distance to
these items, that there will be no adverse impact
on·tbese items resulting from the proposal.

6.1

Acid sulfate.soils (ASS)
Consent fs'required on Class,5 land for:W Qt:ks Within 500 etres of adjacent Class I, 2,
3for ~ land that is below 5 metres Australian
Height Datum and by whlcb the watertable is
be lowered below. l metre Australian
likely
Height Datum on adjacent Cla~ l , 2, 3 or 4 lap.d.

to

6.2

Earthworks
Consent is required for earthworks and must
consider:(a) the likely disruption of, or any detrimental
effect on, drainage patterns and soil
stability in the locality ofthe development,
(b) the effect of the development on the likely
future use or redevelopment ofthe land,
(c) the quality of the fill or the soil to be

The prjij)()sal i_s consistent with the objectives
. of.Clause 5. l-0~9f the LEP in that the heritage
significance of the item is conserved as is the
,environmental herita e of Canterb
~ Geotechnical Report prepared by STS
dat~
March 2015 concluded that the
subsurface conditions present on the site are not
consistent with the geomorphic and site criteria
conditions for ASS. ASS are not evident on the
site and that no ASS were observed in the
boreholes.
The report further stated that based on the
monitoring of the groundwater levels, it appears
the groundwater present is within the sandstone
bedrock which is relatively impermeable.
Therefore, water flow into the basement
excavation is not expected to be excessive. Any
dewatering of the excavation that may be
required is highly unlikely to affect any ASS's
that may be present in the nearby area. The
report concluded that an ASS Management
Plan will not be r uired for the ro osal.
The Geotechnical Report stated that the
proposal would require excavating between
about 5 and 12 metres below the ground surface
with the deeper excavation being at the north
eastern end of the site and the shallower
adjacent to Close Street.

I

This report concluded that the proposal was
satisfacto sub·ect to the recommendations.
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Table 1: Canterbury LEP 2012 - Compliance Table
Cl

6.4

I
6.6

6.7

I

Requirement
excavated, or both,
(d) the effect ofthe development on the existing
and likely amenity ofadjoining properties,
(e) the source of any fill material and the
destination ofany excavated material,
(I) the likelihood ofdisturbing relics,
(g) the proximity to, and potential for adverse
impacts on, any watenvay, drinking water
catchmenJ or environmentally sensitive
area,
(h) any appropriate measures proposed to
avoid, mi'nimise or mitigate the impacts of
the develo ment.
Stormwater management
Consent authority must be satisfied that the
development:
(a) is designed to maximise the use of water
permeable surfaces on the land having
regard to the soil characteristics affecting
on-site infiltration of water, and
(b) includes, if practicable, on-site stormwater
retention for use as an alternative supply to
mains water, groundwater or river water,
and
(c) avoids any significant adverse impacts of
stonnwater runoff on adjoining properties,
native bushland and receiving waters, or if
that impact cannot be reasonably avoided,
minimises and miti ates the im act.
Essential services
Consent must not be granted to development
unless services essential for the development are
available or adequate arrangements made (water,
electricity, sewerage, stormwater drainage,
vehicular access.
Mixed use development in business zones
This clause applies to land in B 1 Neighbourhood
Centre, Zone B2 Local Centre, and Zone 85
Business Development. Despite any other
provision of this Plan, development consent may
be granted to a mixed use development, on land
to which this clause applies, incorporating
residential accom.m,odation and a medical centre.

Proposal

Comply

Appropriate conditions are to be imposed.

has been provided and

There are adequate services on the site for the
proposed development.

,/

This clause applies to the proposed
development. This clause allows the proposal.

,/

Clause 4.6 Variation - FSR

The development seeks a variation to Clause 4.4(2) of CLEP 2012 relating to the
floor space ratio for the subject site. The applicant has submitted a justification
in accordance with Clause 4.6 of CLEP 2012 regarding the non-compliance of
the development standard as summarised below.
The site comprises two floor space ratio zones, comprising proposed maximum
FSR's for the site of 3: 1 and 2.75: l. The resulting maximum permissible gross
floor area (GFA) on the site is 3,734.95m2 • The proposal involves a GFA of
7,672m2 with an FSR of 6.1: 1, representing an additional 3,937.05m2 over the

-\

1/

~
/
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maximum permissible floor space. This is a 105.4% variation from the
maximwn permissible FSR.
The applicant states that the proposal provides for a better planning outcome by
varying the FSR and that the FSR standard is unreasonable and unnecessary in
the circumstances for the following:•
•

•
•
•

•
•
•

•
•
•

Greater internal floor areas for the units are provided than prescribed under
the RFDC increasing residential amenity;
The resultant building is within the permissible building envelope with the
variation not resulting in the bulk and scale of the building increasing nor
creating impacts in terms ofshadow or loss ofsolar access greater than that
expected under the relevant planning.framework;
The proposal provides for a reinvigoration ofthe site.
The proposal provides an outcome envisaged by the planning controls to
seek an increase in residential development close to the railway;
A proposal which achieved numerical compliance would not alter the
overall height and bulk ofthe building when viewedfrom the p ublic domain.
The proposal will increase housing choice and affordability in the area;
The proposal complies with the height control ofthe LEP.
A compliant proposal would reduce the available units in the area and
would not result in the orderly and economic development ofland.
The building will ''fit '' within its future locational setting with the
surrounding buildings.
There is a miss-match between the FSR and height controls.
The proposal satisfies the objectives of the FSR development standard and
Clause 4.6.

Clause 4.6 of the CLEP 2012 allows for certain development standards to be
varied subject to various maters being adequately considered pursuant to Clause
4.6(2). The FSR development standard in Clause 4.4(2) of CLEP 2012 is not
expressly excluded from the operation of Clause 4.6 and therefore Council is
capable of varying this standard. Clauses 4.6(6), (7) and (8) are not required to
be considered for the purposes of this application. Further, it is noted that
necessary documentation in accordance with Clause 4.6 of CLEP 2012,
justifying the proposed variation, has been submitted and is considered below.

•

I

The objectives of oiause 4.6 are as follows:
(a) to provide an appropriate degree of flexibility in applying certain
development standards to particular development,
(b) to achieve better outcomes for and from development by allowing
flexibility in particular circumstances.

l

It is considered that the requested variation to the FSR development standard by
3, ,937.05m2 over the permissible gross floor area does not demonstrate an
appropriate degree of flexibility in applying certain development standards.
Varying a standard by more than double the adopted permitted is not the
flexibility envisaged by Clause 4.6. a better outcome for the site would be a
more compliant development with upper level setback and greater relief in the
building fa9ade, particularly along Canterbury Road frontage.
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Consideration of the floor space ratio objectives are also required, which
include:(a) to provide effective control over the bulk offature development,
(b) to protect the environmental amenity and desired fature character of an
area,
(c) to minimise adverse environmental impacts on adjoining properties and
the public domain,
(d) to optimise development density within easy walk of the railway stations
and commercial centres

I

The proposal is inconsistent with the objectives of the floor space ratio standard
in that the variation represents a significant departure from the development
standard, resulting in the bulk of future development being inconsistent with the
standard. The proposal will also have result in adverse amenity impacts as a
result of the increased bulk and scale of the proposed development particularly
in relation to overshadowing of adjoinjng p;opcl1!es and will be inconsistent
with the desired future character of the area as sought by Council's DCP. The
proposed design will adversely affect.fee streetscape quality and public domain
in this area as a result of the significant additional bulk· on the street not
envisaged by the planning controls¥ While the subject site is located in close
proximity to the railway station and is within theJowo centre adequate density in
line with the development standards wouHJ also achieve this objective.
The applicant has provided a written justification for the variation to the FSR in
accordance with Clause 4.6(~), however, it is cons~dered that this variation has
not adequately dem~onstrated why the ~pveiopment 'standard is unreasonable or
unnecessary in tile circumstan'c~ of the case, aor has there been sufficient
planning gfoJ,!_nds established to justify-the contraiention (Clause 4.6(4)).

I

It is acknowl~ged th.a t t-he propq,sal will not result in any significant
ov~r,l9oking or privacy "concern~ for a.pjoining and nearby properties since it
overlooks the railway, Canterbury Road and land zoned for public recreation.
The only adjoining residential property is located to the west where there is a
., -~-.z.ero side setba~k ~ith no windows facing adjoining properties.
The provision of ad9-itional housing opportunities and housing choice in the area
through the propos&:l variety of unit sizes is supported, however, the variation
has not adequately demonstrated why this cannot be achieved in a compliant
development. Similarly, the reinvigoration of the site is also supported but could
also be achieved within a compliant development.
In terms of overshadowing, there is significant loss of solar access to the
adjoining properties to the west as well as the common open space proposed on
the subject site and therefore this reason for the variation is not supported. The
adjoining property to the west, No 224 Canterbury Road, wiU receive no solar
access during mid-winter, which is unacceptable. While the proposal complies
with the overall height limit, a compliant development within the FSR
development standard would have resulted in a more slender building form
which is likely to have provided additional solar access opportunity to this
adjoining property. Similarly, the common open space on the subject site is
unlikely to receive any solar access throughout the day in mid-winter, which is
exacerbated by the excessive FSR proposed in this application.
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The assertions in the variation that the resultant building is within the
permissible building envelope and that the " ... variation not resulting in the bulk
and scale of the building increasinlt' and "numerical compliance would not
alter the overall height and bulk of the building when viewed from the public
domain" are also not supported. The additional 3,937.05m2 of GFA over the
maximum permissible floor space certainly adds to the bulk of the development.
Similarly, the lack of any significant stepping of the building fonn as the height
increases and the FSR goes beyond the standard further adds to the significant
bulk of the development. Upper level setbacks should be provided as well as
more detailing in terms of a base, middle and top to the building. Such design
features are likely to result in a reduction in the overall GFA which have not
been adopted by the proposal. The building is proposed in a single vertical face
which results in an excessive bulk and scale on the streetscape.
The justification stating "the building will flt within its fature locational setting
with the surrounding buildings" and "the surrounding lands are subject to the
same controls, with future nearby developments likely to be similarly sized'' are
also not supported. The adjoining lands are also subject to the FSR controls of
3. 1 and 2.75:1 and are therefore unHkely to be the "similarly sized" . The area
within the 3: 1 FSR zone (notated as "V" in Figure 6) is a small area along the
sloping section of Canterbury Road down towards the Cooks River with a
transition zone along Close and Charles Streets to 2.75:1 ("U2 in Figure 6).

I

•

[
A..

Figure 6: FSR zones within the Canterbury Town Centre
Varying the FSR to the extent proposed in this application would set an
undesirable precedent for this concentrated area of high density development
along Canterbury Road. The recently approved and under construction
developments in this area of the Canterbury Town Centre undergoing a rapid
transformation from light industrial and commercial to multi storey high density
mixed uses generally comply with the planning controls. This allows the centre
to develop into a character as envisaged by the planning controls. This proposal
is contrary to those controls and that character currently taking shape along this
section of Canterbury Road.
The proposal does not provide an outcome "envisaged by the planning controls"
since it seeks an FSR which is I 05% larger than the maximum permissible
density. While it is agreed that the proposal seeks to increase residential
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development close to the railway, which is envisaged by the planning controls,
such an objective can be achieved with a compliant development.
The justification that a compliant proposal would reduce the available units in
the area and would not result in the orderly and economic development of land is
also not supported. A maximum pennissible GPA of 3,734.95m2 would provide
a significant amount of housing in the area in close proximity to public transport.
There are no significant natural site features or constraints which provide any
justification for such a departure and it is considered that a compliant
development could be achieved on the site which is viable and satisfies the
objectives of the zone.

I

In relation to Clause 4.6(4)(ii), it is considered that the proposal will not be in
the public interest, notwithstanding the additional
housing opportunities and
,;
choice which would result from the proposal. giving effect to the planning
controls, which have been adopted by th~ Council following public exhibition, is
in the public interest. Similarly, the likely adverse impact of the bulk and scale
of the proposal on the streetscape !<;suiting from the 105% variation to the
adopted FSR development standard, is
. also contrary to the ;public interest.

.

While concurrence of the Secretary is not reqµired (Clause 4.6(4)(b) since
Council has been deleg~ted this function, ..the matters which are required to be
considered need to be addressed. These matters include whether contravention
of the development standard raises any m~tter of significance for State or
regional environmental planning, and the public benefit of maintaining the
development standard. There are no matters of State or:,xegional environmental
planning significan<2e which are rajsed by' ·the variation pursuant to Clause
4.6(5)(a); h~wever, if4s consider½ that there is· a public benefit of maintaining
the development standard given these are the adopted controls for the area and
th~t there is a purpose to tl.i}~st~dard including minimising impacts on adjoining
· P,rop,erties and the streetscap~... Such matters have not been achieved by the
proposed d~velppment:
· ...
....

I

.

:+

· -

••

~

·l"

I"9 Wehbe v Pittwater Council [2007] NSWLEC 827, Preston CJ discussed a
number of methods in whi~b it may be established that compliance with
st.riid-fds would ~ e unreasonable or unnecessary in the circumstances.
Relevantly, his Honour held that one way was to establish that the objectives of
the standards are achieved notwithstanding non-compliance. The written request
made by the ~pplica.nt relies on this method, however, it is considered that the
request did not establish that the objectives were achieved, as envisaged in
Wehbe.
Second, the consent authority must approve the contravening development only
if it is satisfied that the request "adequately addressed" the required matters, and
that it is in the public interest to do so. Whether approval is in the public interest
depends on the extent to which the objectives of both the standard and the
relevant zone are achieved despite the contravention. As outlined above, it is
considered that neither such objectives are achieved by the proposal.
Finally, the consent authority must be satisfied that the Director-General' s
concurrence has been obtained in respect of the proposal. this is not required,
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however the relevant matters outlined above were found not to be satisfied by
the proposal.
Accordingly it is considered that the variation has not adequately addressed the
matters required by Subclause (3) and the proposed development is not
considered to be in the public interest (Cl4.6(4)). The floor space variation has
been considered and is unsatisfactory and inappropriate in terms of the
objectives of the floor space ratio standards contained in Clause 4.4( I) of CLEP
2012. In this instance, compliance with the floor space ratio standard is deemed
to be reasonable and necessary and therefore the variation is not supported.
•

Canterbury Development Control Plan 2012 {CDC P2012)

The controls of the CDCP 2012 relevant to the current proposal include Part 3:
Business Zones and Part 3.1: Business Centres (Appendix 3.2 Canterbury Town
Centre), which are addressed in Table 2. The relevant controls in Part 6,
including 6.1 (Access), 6.2 (Climate and energy), 6.3 (crime prevention), 6.8
(traffic) and 6.9 (waste) are considered in Table 3. The controls in Parts 6.4
(Engineering) and 6.6 (Landscaping) are outlined on the relevant plans and
considered by Council's referral officers.

Table 2: Canterbury DCP 2012: PART 3 - BUSINESS WNES - Compliance Table
Cl
Requirement
Proposal
3.1.2
Site
amalgamatio
n&
minimum
frontage

I

Comply

•

Min frontage - 12m - 18m (BJ/82 zone);

The site has a minimum frontage
to Canterbury Road of 10.95m and
a 13.6m frontage to Close Street.
The minimum frontage is achieved
to Glose Street.

Yes

•

Min lot (Canterbury Town Centre)- 1500m2

The overall site area is 1,586.2m2 •
Combined with the adjoining
development, the overall proposal
generally satisfies the minimum
area and frontage.

Yes

•

Amalgamated sites (Figure 3.1) - see below

The subject site and the adjoining
site forming Stage 2 combine to
include the majority of the lots in
the required amalgamation pattern.

No
Refer
Note 1

I

The lots at the southern end of this
amalgamation pattern comprise No
6-8 C lose Street which have
development consent for a shop
housing
redevelopment
in
accordance with the LEP controls
(see background section).

3.1.4
Site Isolation

New development should not result in isolation of a
neighbouring property that could not accommodate
redevelopment.

The SEE states that No 224 did not
want to amalgamate, however,
there has been no documentation
to su ort this.
There will site isolation as outlined
above in relation to No 224
Canterbury Road Canterbury.

3.1.5

Max hei ht > 5 store s, corn rehensive redevelo ment

Max hei

t >5 store s.

No
R efer
Note I
NIA

Page 257

87

NSW ICAC EXHIBIT

E15-0078-037-0056

($635

,,

Table 2: Canterbury DCP 2012: PART 3 - BUSINESS ZONES - Compliance Table
Cl
Requirement
Proposal
Retention of
facades
3.).6
Height

3.1.7
Depth/
footprint

Building height - refer CLEP max height (27m).

Yes

Min3.3m floor to ceiling height for ground floor

Max: height - 21 metres (Close St
block at RL 27.5m - 30m) and 27
metres (Canterbury Road block at
RL36m).
3.5m

Min 2.7m floor to ceiling height for residential floors

2.7m

Yes

Min 2.8m ceiling height car parking floor

3.0m

Yes

Residential - max l 8m depth from glass line to glass

l 4.6m-24. lm. The main area of
non-compliance is in the northeastern comer and in the
Canterbury Road block.

Commercial/retail - Depth I Orn - 24 m

9.79m - 21.49 metres

Max length of any wall - 50m (may be longer with 9m
x 9m indent deep soil area).
,!
No of storeys at street - 1- 4 storeys
<1''

Th~re are no walls >50 metres.

Min setback 3m from street boundary

~. '·
"·

Upper level setback - Above 4 storeys··additioIJJl Sm.

..

•I

Do not present a flat facade 'along the setback line ",
provide articulatioµ and yariation.

:
'
3.1.9
Building
separation

Comply

is permitted and facades do not need to be retained.

line

3.1.8
Setback
(B2 along
C'bury Rd)

'•

No side setback in the B 1 or B2 zones wh·en desired
.,c haracter is for a continuous street frontage.
· Up to 3 storeys = 6m'1llin
4 sto_rey = 12m min
5 to S storey = I Sm
9 += 24m
Zero building separatibn can be used in appropriate
contexts, such as-in a !,)lain street, to maintain a street
wall building type wi'11 party walls.

...

.

Yes

No
Refer
Note2

Yes
Yes

There is no setback of any of the
floors such that the building is 9
storeys at the street.

No
Refer
Note3

Setback 3 metres · at street
boundary, with encroachment only
of awnings over the ground floor
commercial (see below). Balconies
provide only minor setback along
the front building facade.

Yes

There ls no setback of any of the
floors such that the building is 9
storeys for the entire building.

No
Refer
Note3

There is no variation in terms of
the face of the building with some
articulation provided only by
balconies.
Nil side setback appropriate in this
town centre location.

No
Refer
Note3

The two wings of the buildings on
the site are 18 metres apart (no
habitable rooms or balconies
facing each other), with habitable
balconies being 18 metres apart
within the site. The prosed
building is 12 metres from the
adjoining building to the west at
No 226. The proposal is on a nil
setback to the proposed adjoining
building to the east which is part of
this overal.1 development. There is
also an adjoining building to the
south along Close Street (No 6-8)
which is located on a nil side
setback similar to the proposal.

Yes

Yes

A nil side boundary setback is
acceptable in this location, with
the open plaza area providing
adecruate light and ventilation.
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Table 2: Canterbury DCP 2012: PART 3 - BUSINESS ZONES - Compliance Table
Cl
Requirement
Proposal
3.1.10
Exceptions to
setbacks
3.1.11
Public
domain
3.1.12 Car
parking

Minor building elements may project into minimum
setback area - underground parking, awnings and
balconies and bay windows.
Incorporate public pedestrian through-site movement,
public open space, and other public domain
improvements as shown on the public domain
diairrams.
Car parking and bicycle spaces -Part 6.8.
Integrate basement parking, restrict to building
footprint; Basement podium not to protrude > 1m
above existing ground.

Comply

The awning over the ground floor
commercial is proposed to project
into setback.
Addressed in the Canterbury town
centre controls below.

Yes

The basement is integrated into the
design of the building and is
generally below ground level,
except for the basement ramp.

Yes

New vehicle access not permitted from Canterbury Thei;e is no vehicle access form
~~
.
Road,
Canterbury Road and there 1s
Limit vehicular access points, provide separate vehicle,, separate vehicle and pedestrian
,?'; -~!)C()§S. There is no deep soil
and pedestrian entries,
Optimise opportunities for deep soil, active street ,
1, planting, which is satisfactory in a
frontages, and good streetscape design,
·,
town centre, although landscaping
minimise loss of street parking.
is integrated into the site as
Maximum 6m width for access driveways.
podium plantihg. Access driveway
is 5.5m wide. ·
Integrate car parking, vehicle ramps, driveways
The basement is·~ow ground and
and entries, ventilation grills and screens into the
integrated into the, ~~ign. The
overall facade and landscape design.
vehicle entry point is' 'from Close
Locate parking entries on se6ondary streets, rear
Street
(via
adjoining
lanes or internal driveways where possible.
develooment).
Minimise impacts on adjoining reshiences.'iof noise,
There will be minimal impacts to
exhaust fumes and headlight glare.
residential
development
from
;'it vehicles using the basement since
~
,~,;,
the land opposite the site in Close
C""
Street,, is also part of the B2 zone
·t....,..
W
(commercial at ground level).
Keep all loading docks, parking areas and· ~vew~ys There is adequate provision fort
.•cle..,ai: of goods and do not use for storage, ~J.11dmg these
areas
clear
of the

Yes

- - -- - - ---,---___.:!

i.:-t::.~·,:. .::::ra:::::::::g_<1::L._sto_'fa...:g~e_.
'\=c---,-::+--=m::;an=oc.::e-=uvnn_:__::_:
·:::01g=ar:..:e:..:.a...;i=n---=bc:cas"-e.:. :m"'--"en"'--t-. --+'" :signposting and line marking in accordance with AS This will be included in consent
}890.1.
'
conditions (where applicable).
f Basement parkingand-ramps
Bicycle parking is provide in
3.1.13
"S' Secure bicycle ~ g easily accessible from basement and commercial spaces
Basement
~JJ;?d level, from~ partments and other uses on are confined to top floor of
parking
site. ~
ni"'
basement away from majority of
• Provide shared , ulti°-use parking and access resident spaces. Lift access is
driveways w-!iere possible:
provided to all levels from the
• Separate ~n~::t~Ji.!Y' (resident & employee) and basement.
short-term (sliopper & visitor) parking, separate
parking for residential and non-residential users
(secure access to long-term parking).
• Ensure safe and efficient lift access from all
parking.
Basement parking appearance
The
proposed
basement
is
• Improve appearance - recess car park entries from underground and access is via the
main building fa9ade alignment,
adjoining site. The basement tis
• Avoid black holes in the facade
integrated into the des ign of the
• Return facade material into the car park entry development.
recess for the extent visible from the street, and use
materials similar to the fa9ade on any interior of
the car park that is visible from the street - conceal
services, oioes and ducts.

•I
Yes

Yes

Yes

- -- ---1 •
Yes
Yes

I

Yes
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Table 2: Canterbury DCP 2012: PART 3 - BUSINESS ZONES - Compliance Table
Cl

Requirement

Proposal

Comply

3.2.1 Context

Building form and design do not have to mimic
traditional features, but should reflect these in a
contemporary desiim.
Entries
• Locate entries so they relate to existing street etc.
• Provide awning over entry to contribute to
legibility of development and public domain.
• Provide accessible entries for all potential use such
as furniture.
• Provide entries to upper levels in business centres,
from the street front facade to encourage activities
on ground floor and service activities to rear of
buildings.
Habitable rooms
• Face habitable rooms towards the street, private
open space, communal space, internal driveway.or
pedestrian ways in order to promote positive so·cial
..
interaction and community safety.
• Avoid long spans of blank walls along street
frontages and address both street froiitages with
far;ade treatment, and articulation of elevations on
comer sites.
• Incorporate contrasting elements in the far;ade use a harmonious range of high quality materials,
finishes and detailing.
• Express building layout or structure in the far;ade architectural features such as coluril.ns, beams,
floor slabs, balconies, wall opening ·and
fenestration, do6rs, balustrades, roof forms and·
parapets are elem'1nts that can be reveal~ or
conceiled and organisecf into simple or complex
l,.
patterns.
• Design facad~cto retleet the orientation' ofthe site
usifa.g e lemeo~ - ~h _as sun shaoi~g device!!,_light
shelves and bay wt~!)WS.
,;,
Modulate wall aligorilt;nt with a step mof min Im.

The proposal is of contemporary
design.

Yes

The entry is identifiable on the
street frontage and there is an
awning proposed at ground level.
The residential entry is visible
from the street and will allow for
use at all levels for various
purposes.

Yes

f~re are numerous balconies
facing the street as well as entry
points overlooked by the units.
The~ is a public plaza area which
is overlooked by the units.
There are no blank walls facing the
street, with a far;ade along the
street broken up to some degree by
balconies and windows, however,
there is no significant stepping of
the building form throughout any
of the levels. While there is a vast
array of materials and colours used
in an attempt to minimise bulk, the
ove~helming
scale of the
building, is not reduced by this
· alone and more stepping of the
built form is needed, along with a
significant reduction in FSR.

Yes

3.2.2
Street
address

-I

3.2.3 Facade
design &
articulation

J

•I
3.2.4 Fa~ade
details

Where there is no characteristic built form
• Modulate facades '~th a scale and rhythm that
refi~ts··the intended use of the building, and the
desire'd context ai{ .expressed on the building
envelope'di~fa!IlSSolid and void ratio
• Balconies and voids not to dominate publicly
visible facades.
• Use a solid to void ratio in the vicinity of 50%,
with each facade measured independently.
Disharmony arises when the range of solid to void
is extreme, such as fully glazed facades or those
with multibalcony 'egg crates' .
• Voids include fenestration, balconies, porches and
loggias.
• Do not include shopfronts in the 50% solid to void
ratio calculation.

No
Refer

Note4

There are contrasting elements in
the far;ade including a variety of
materials, finishes and recesses in
the form of balconies and
windows.

As above.

There is an equal ratio of solid to
void within the fayade of the
primary street frontage.

Yes

There are voids in the front facade
for balconies and entries.
The
far;ade
is
satisfactory,
however, the outer edge of the
building needs further stepping as
outlined above.
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Table 2: Canterbury DCP 2012: PART 3 - BUSINESS ZONES - Complian.c e Table
Cl

Proposal

Comply

Balconies are spread over various
facades, including the front/street
and the internal facades. There is a
mix of painted surfaces and
masonry for balcony balustrades
and the balconies overlook the
public plaza areas.

Yes

There are a variety of windows
proposed along the various
facades.

Yes

Requirement

Balconies
• Use balconies in moderation and integrate them
into overall composition of far,:ade - do not use a
monotonous or repetitive configuration of
balconies.
• Where possible place balconies facing an internal
courtyard and do not place all balconies on an
external far,:ade.
• Use balcony types that respond to the street
context, building orientation and residential
amenity.
• Use lightweight materials and construction for
balconies.
• Construct balcony balustrades with glass panels,
open metal framing, board or sheet cladding, rather
than entirely of masonry, or break up significantly
'
blank walls of masonry with panels.
Windows
,{~ .;;
• Locate and proportion windows to
'scale
and bulk of new building:
-~ · ·
• Large windows are most-effective when,.they are
located at the corners of a building, or if they are
designed as projecting bay windows,
• Screen major windows with blinds, louvre scree!l$,
awnings or pergolas.
• Windows on street frontage are transparent (not
3.2.S
mirrored) to provide visibility between interior and
Shopfront
exterior spaces, a,Mow for surveillance of street and
provide ,!P.tStest f!if pedestrians:
• Do not place external solid roller shutters or brick
walls b n s~opfronts \ tra~arent or ~pen grille
shutter ( design and materials to be saqsfactory to
Council) behin<i glas~ shqpfron~ if required).
' • Consider altem~ives
Sli\!llers such as the
(
installation of a~ security al~, a well-lit
shopfront,. and securi(r pa.trols as a d~efrent to
criminal activity:
·
• Where the shop use will"l:oor require a window
shop display, consider foldm~ pr sliding glass
doors that incorporate expanding security doors or
grilles behind the glass doors:
•
Gateway
and foreground treatment sites are shown
3.2.6
on
the
envelope
diagrams in Part 3.1.
Corners,
gateway sties • Emphasise important comers and gateways to
centres with foreground treatments that are
&foreground
visually prominent against the background built
treatments
form, in order to improve understanding of each
centre - use stronger foreground treatments for
gateway buildings.
• Use comer features, wrap around balconies,
vertical elements, changes in materials or colours
and the like to emphasise corner buildings vertical comer features do not exceed 1.5m above
the maximum height of the building, or 2m for
gateway sites.
• Variation to the front setback requirements may be
considered to emphasise a comer or gateway
building.
• Retention of characteristic facades precedence

rt~

•I

..
Shi;>pJ,ronts are proposed along the
Canterbpry Road and Close Street
frontage':.of the development as
well as along the facade within the
public plaza area.

Yes

•I

ro

Refer below for gateway treatment
on this site pursuant to Part 3.2 of
theDCP.

Yes

The site is not a comer site.

Front setback is satisfactory.

Favade retention not reQuired.
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Table 2: Canterbury DCP 2012: PART 3- BUSINESS ~NES- Co~pliance Ta.,le
Cl
Requirement," -~- \
Proposal .
over emphasising corner, gateway sites.

·

I

1 - - -- - - + - - - - - - - -____::..______i------+-------1
3.2.7
An awning cantilevered from the
Yes
first floor · overhangs both street
Frontage
types
frontages ll'ld has a height of
around 3.5 metres. This is the most
appropriate form for the street
given its location within a town
centre.

"

3.2.8 Roof
desjgn

Yes

appropriate

•

in

this

Building articulation emphasised
by the shape of the roof.
There is no equipment on the roof
which detracts from the design of
the building. There is no proposed
use of the roof for any sustainable
features.

I
gutters,
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Table 2: Canterbury DCP 2012: PART 3 - BUSINESS ZONES - Compliance Table
Cl
3.2.9 Services
and utility
areas

3.3.1 Visual
privacy

Requirement
•

Integrate services and utility areas with design of
whole development.
• Screen air conditioning units behind balcony
balustrades, Provide screened recesses for water
beaters rather than surface mounting them on
exterior walls,
• Locate meters in service cabinets.
• Provide communal rooftop antennas.
Mailboxes
• Discretely located mailboxes at front of the
property in accordance with Australia Post
standards.
Siting solar hot water systems
• Locate system so it is not visible from the street or
other public places.
~
• Locate and orient new development to maximise~
visual privacy between buildings on and adjacent
to the site, and to minimise direct overlook.mg of
rooms and private open space:
• Provide adequate building separation, and
rear and side setbacks when appropri~te,
•
Orient windows of new living areas, and
balconies or terraces~ towards the street and
rear of the lot, partif ularly, on narrow sites, to
use the street width and rear garden, or
podium depth, to hl rease the separation
distance, and avoid ilirectly overlooking
neighbour;ing residential properties.

Proposal

Comply

The services are integrated into the
design of the development and
where not shown on the plans
appropriate
conditions
are
recommended. Mailboxes can be
provided.

Yes

•I

Yes
Visual privacy is maximized
within and between sites given the
main <)fientation of windows and
balconies is to either street or the
public plaza ~ in the central
portion of the . ite. There is
adequate
building
separation
within the site and there is a lack
of immediately adjoining buildings
in which overlooking would be of
concern.
Visual privacy is therefore
maximised by unit configuration
/Ii ;,,<'it·
\.,~
A~~ and reasonable distances from
habitable rooms between buildin s
/:
Yes
There is limited overlooking
between balconies since the
balconies are spread over the
of
the
various
facades
develo
ment.
i.::::----....,...:.....-------=-------.+-::-.:.c..::..:..::.:c:..:..:.;__ _+-------t •
• Separate communal
space, common areas The communal area at ground
Yes
and access routes through the development, from level is adequately separated from
the windows of ·rooms, parti~ularly habitable habitable rooms and balconies on
~
rooms.
the upper floors.

•

I

•

Change the level between ground floor apartments
with their associated private open space, and the
public domain or communal open space.

•

Use detailed site and building design elements to
increase privacy without compromising access to
light and air - offsetting windows of apartments in
new development and adjacent development
windows, recessed balconies and/or vertical fins
between adjacent balconies, solid or semi-solid
balustrades to balconies, louvre or screen panels to
windows and/or balconies.

The ground floor units along Close
Street are adequately separated
from driveways and common open
s ace.
Windows of new living areas, and
balconies suitably orientated.

Yes

Yes
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Table 2: Cantetbnry DCP 2012: PART 3-BUS~S ZONES - Compliance,Table

Cl

Requirement

Proposal

Comply

3.3.2 Acoustic
privacy

Adjoining railway or busy road
• Address 'Development Near Rail Corridors and
Busy Roads (Interim
Guideline), NSW
Department of Planning.
• Comply with 'A Guide to Working in and Around

The Acoustic report submitted
with the application adequately
addresses these issues with various
be
recommendations
to
incorporated as conditions of
consent.

Yes

General
Addressed in the Acoustic report.
• Lower levels facing the road or rail to:
The proposal will comply with the
•
Locate windows facing the noise source and BGA.
,;
ensure that total unprotected window area is ,.
minimal (and following Building Code) so as
to limit amount of airborne noise entering the
built fabric,
·' •
•
Ensure the detailing of the wind~
t}'pes
addressing the corridors are designed and
constructed to attenuate exc~iv,e noise (double and triple glazing and~ated to
manufacturers standards),
• Balcony parapet wajls constructed of solid
~
masonry or matel1{lls of similar s'hund
,..,.
attenuating qualities.'
•
When designing publi<1 spaoC:t UQnting busy
roads and rail corridar at gro)IJlQ level,
consider the use of elemaits such~ 'illoving
wat_;r ·• _and, screens to achieve ~~d ..
a«enuafion. ,
/
~ .
Balconies'and private courtyards
'\
~
• J\i( units have balconies which
3.3.3 Open
• Min area - I~% ofdwe\ling GFA (2+ heiffuuts).
are a min 10% ofGFA;
space
2
• Primary balcony- Sm~ (1 bed) ;12m
beds)
• All primary balconies satisfy
~ lvliii depth of2~forl5nmary Mt'c~ny. •
min sizes.
.I' -;;,¥,,t,
,... "'
.
~
• Balconies >2m d

Yes

Rail Corridors' and requirements of the Rail
Infrastructure Corporation and State Rail
Authority 'Interim Guidelines for Applicants Consideration of Rail Noise and Vibration in the
Plannin Process '.

•I

Yes

d\

I

'·

Private open s'oace (POS) design
Shop t o p ~ ~- op~ , s.pa,ee may include a
balcony or gardea~rrace o~ l\!'odium level
,f'ovide privacy lo ~OS - locate or screen to
prevent direct overlooking;
• Locate adjacent tcf main living areas (Jiving/
dining71iµnily room .or".ititchen) with direct access.
• Min 2.5Jri byt•26in ( l area) suitable for outdoor
dining with dining table & 2-4 chairs, I additional
area s for outdoor clothes drying, concealed by
shutters, screens, fences or tall opaque balustrades.
• Design open space to accommodate variety of
activities.
• For dwellings with a single open space, irregular
" L" or "U" shapes preferred to separate uses,
• Design principal POS as 'outdoor room' - privacyscreens, sun-shading, pergolas or shrubs and trees,
midwinter sunlight, privacy, next to principal
indoor living areas.
Balconies design
• Provide additional amenity and choice with
secondary balcony (Juliet balcony) or operable
wall with balustrades, adjacent to bedrooms.
• Balcony to take advantage of local climate and

~

Each unit has a POS as a balcony,
ranging from 8m2 (I bed units) to
12m2 - l6.5m2 (2 bed units).

Yes

All POS areas area adjoining
living areas with good privacy
from within the development.

There is sufficient space for
table/chairs and min dimensions of
2.5m x 2.5m area.
The majority of the balconies face
north, with the exception of the
studio unit on each floor.
Each POS can function as an
outdoor room.
The balconies have been designed
with generally solid balustrades
and surveillance of the street is
provided. Local views and solar
access are accommodated for the

Yes
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Table 2: Canterbury DCP 2012: PART 3 - BUSINESS ZONES- Compliance Table
Cl

Requirement
•

context.
Design balustrades to allow views and casual
surveillance of street and visual privacy.

Communal open space (COS)
• Podiums or terraces, deep-soil setback or
separation between buildings:
• Min 6m dimension for COS.
• Consolidate COS into recognisable areas.
• Sunny locations, adjacent to/visible from
building lobby.
• Windows to overlook COS and approaches to
main building lobby.
• Screen walls max 1.2m high.
• Min 10% of site area as COS on sites >500m2 •
• Child play areas, indoor areas/gyms encouraged.

3.3.4 Internal
dwelling
design

3.3.5 Housing
choice

Proposal

Comply

balconies.

~~ .:J. :,.:-. .-. ·''"',
•

~-~~~·

-~ ~~
'

,

. . . . ~----~

.~
-~

-~

·.
'

.... ~ '.- ._• . .- .., - :~I:

j_-'/,

r
,,

.

L

'

•

\·-~t,~._

.

••"';~

.

.~

No
See note
5.

'

---+------I

Room dimensions
• Accommodate range of furniture typical for room.
• Min width - 3.5m for living area, main bedroom.
• Min width - 3m for secondary bedroom

These minimum dimensions have
been achieved. There are various
layouts
to suit appropriate
furniture layouts in the units.

Yes

Storage:
• Min storage - 6m3 {I bed); 8m3 (2 bed); 10m3 (3+)

52 separate storage areas provided
for units in the basement (6m3,
8m3, 9m3, 10ml, 12m3 and 15m3).
Unit sizes proposed are:• 29 x t bed units {34.5%)
• 55 x 2 bed units {65.5%)

Yes

•
•

Mix of unit sizes - studio, I , 2, 3 and 3+ beds.
10%
of units {>30
units/building)

•

Commercial uses on ground floor - potential future
changes.
Promote
housing
choice
with
private
gardens/terraces directly accessible from main
living spaces, maximising accessible and visitable
apartments on ground floor, change /partial change
in use {home office accessible from street).

acccssiblc/adaptablc apartments.

•

•I

Yes

• 9 adaptable units (10.7%);
• Various units with a study.
• Ground floor residential units
along Close Street which is
appropriate for this site.

•

1-A-=p..:..p_en_w
_·_x_3_.2_ C-a_n_te_r_b_u_ry
' -T_o_wn
_C_en
_tr
_ e _ _ _ _ _ _ _ _ _ _~ - - - - - - - - - -- - ~ - - - Aims (page
• Redevelop the Riverfront district into an attractive The proposal provides for a tnixed
Yes
P3.l.5)
vital and vibrant mixed-use environment via a rich use development in the ' riverfront
network of publicly accessible spaces & places
precinct' which allows for an
• Create attractive waterfront along Cooks River active
street
frontage
and
through pedestrian and cycle ways, landscaped common/public open space.
open spaces, opportunities for outdoor activities.
• Reinstate the role of the Traditional Centre on
Canterbury Road.

I

Page 265

95

NSW ICAC EXHIBIT

E15-0078-037-0056

($635

,.

Table 2: Canterbury DCP 2012: PART 3-BUSINESS WNES - Compliance Table
Cl
Structure
plan
(Figure 3.2.1)

Requirement

Comply

Proposal
A public plaza is proposed at
ground level which links with the
adjoining site. This is not strictly
required on the subject site under
the DCP, however, has some
public benefit and is therefore
supported.

.

.

-

-

·'

.
-

'

,.

.
•

'

•I

-I

I

.

"

'

.·

'

Specific
heights in
storeys
(Figure 3.2.2)

The proposal comprises 9 storeys.

No
See note
6.

Canterbury
Town Centre
public
domain
structure
plan
(Figure 3.2.3)

The proposal is not located on land
proposed for the town square,
however, a plaza is proposed at
ground level.

Yes

Canterbury
Town Centre
corner
treatment
sites (Figure
3.2.4)

This applies to the adjoining site.

NIA
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Table 2: Canterbury DCP 2012: PART 3 - BUSINESS WNES - Compliance Table
Cl

Requirement

Parking and
vehicle access
(Figure 3.2.5)

Proposal

Comply

The proposal :involves vehicle
access from Close Street. Offstreet car parking is provided in
the basement car park.

Yes

""
Table 3: Canterbury DCP 2012: Part 6 - Compliance Table
Cl

Requirement

Part 6.1: Access and Mobility
6.1.5
• A compliance report in relation to the Disability
Assessment
(Access to Premises-Buildings) Standards.
Table:
• Access in accordance with the BCA and AS
1428.1 & 1428.2 - (AS 1428.2 advisory only). For
lifts - disability access as per AS 1735.12 as
required by the BCA. Appropriate access for all
persons through the principal entrance of a
building to be provided.
A continuous accessible path of travel to all
required facilities.
• In a car parking area containing 10 or more
spaces, one space to be provided for each 50
parking spaces or part thereof for employees.

•

Part 6.2 - Climate. and ener2Y and resource efficiency
6.2.1 Site
Design and orientate the building to maximise solar
layout&
access and natural lighting, without unduly increasing
the building's heat load.
build.ing
orientation
6.2.6 Daylight
& sun access
(New
buildings in
bus.iness
zones)

At least 70% of the proposed apartments' living area
windows and private open space (balconies) receive at
least 2 hours sunlight between 9.00 am and 3.00 pm
on 21 June.
At least 50% of any communal ope:n space receives 2
hours of sunlight between 9.00 am and 3.00 pm on 21
June.

6.2.6 Daylight
and sun
access
(Existing
dwellings
adjoining
new
residential)

Siting and form of new developments shall protect
existing neighbouring dwellings:
• At least 2 hours sunlight between 9.00am and
3.00pm on 21 June shall be retained for existing
indoor Living areas and at least 50% of the
principal portion of existing private open space, or
• If a neighbour currently receives less than 2 hours
sunlight then siting and form of proposed
buildings shall be adjusted to maintain existing
sunlil?ht.
Provide natural cross ventilation to at least 60%
dwellings, and natural ventilation to 25% of kitchens

6.2.7
Venfilation

"""
Proposal

Comply

The proposal provides access
ramps to the plaza area and
provides lifts to the upper levels
and the basement. An Access
report has not been provided,
however, can be imposed as a
condition of consent.

Yes

•I

A commercial adaptable space
has been provided in the
basement.

The proposal is generally
orientated to the north such that
the majority of living areas and
balconies have a
northerly
aspect

Yes

60 units (71.4%) of units will
receive at least two hours
sunlight between 9am and 3pm
in mid-winter.
There would be no sunlight on
the communal open space
between 9am and 3pm in midwinter.
The property adjoining the
subject site at No 224 would
receive virtually no sunlight
between 9.00am and 3.00pm in
The
adjoining
mid-winter.
development to the west at No
226 would receive only a minor
amount of solar access at
midday in midwinter.

Yes

66.6% (56 of 84) of units are
naturally cross ventilated. All

•I

No
Refer to
Note 7
No
Refer to
Note 7

Yes

Page 267

97

NSW ICAC EXHIBIT

E15-0078-037-0056

($635

,.

Table 3: Canterbury DCP 2012: Part 6 - Compliance Table
.

Cl

Proposal

in a multiple unit development.
(Residential
and mi.xeduse)

-I

I

•.

Requirement
Use entranceway as ventilation pathway to units.

Where natural ventilation is not possible, energy
efficient ventilation devices such as ceiling fans
considered as alternative to air conditioning.
Limit residential building depth to 18m glass line to
glass line to support natural ventilation - rear of any
habitable room should not be >8m from window.
Part 6.3 Crime Prevention
Allow n_at\lr.il observation from the street to the
6.3.2.
dwelling, from the dwelling to the street, and between
Residential
Development dwellings.
Provide an appropriate level of security for individual
dwellings and communal areas.

Comply

kitchens are within 6.5m of a
window.
As required.
Natural ventilation
achieved for units.

generally

Building depth is addressed in
DCP Part 3 assessment.

There is adequate surveillance
of public areas from within the
orooosed units.
There is adequate security with
.s,eparate
residential
access
orovided from lobby areas.
Design dwellings and communal areas to .pr9vide a This" is ·achieved in the plaza
sense of ownership.
,.
area.
·-Locate
public
services
in
areas
of
high
actiyity.
There are clear entries from the
6.3.3.
Commer,cial / Allow for natural surveillance and suital>~ streetscape street and shopfronts along
appearance.
_
Canterbury Road allow for an
Retail/
Provide entries that are clearly visible from th~ treet.
Industrial &
active
frontage
with
Maximise the access and visib_ility of facilities.
surveillance. Solid construction
Community
Use building materials that reduceopportunity for
materials
reduce
crime
Facilities
intruder access.
oooortunities.
Provide adequate lighting.
"
Th~re are minimal entrapment
6.3.4 Car
Use materials./.,•.,I
that enhance natural surveillance within oppo,;tunities in the basement
Parks
the car park, ·
'alld there are generally clear
Allow natural observation.
•
·
lines of sight throughout the
Ensure clear sight lines throughout the p!lfkili1farea.
basement. There will be
Design car parks_to allow f or natural surVeillance.
adequate lighting provided as
Provide security to monitor access to area.
required by the BCA.
Ensure ease ofaccess and safety within the c~lark.
ClearlyQ!Stinguish between private~an'd pu,blic $pace.
Ensure that parking ~ are clearly,-.i~tified by
signage to pre~t unintended access an to assist
. persons trvin2 to nd their cat. ~- ·
Part6.8 Vehicle Access & Parkin2
Shop top housing in B2 ;zones - Large Centres:
6.8.3
Residential spaces required Minimum
87 .2 spaces.
• Studio: 0.25 spaces/dwelling (N/A)
parking &
• I b~d: 0.8 space/dwelling (29 x 0.8 = 23.2 spaces) Residential spaces provided servicing
2 bed: I sp~ce/d"elling (55 x 1 = 55 spaces)
81 spaces + 8 adaptable spaces
requirements
3 bedroom +: J space/dwelling (N/A)
= 89 residential spaces.
• Adaptable - space/unit (9 x I = 9 spaces)
• Visitor Parking: Not reauired (NIA)
Commercial in B2 zone
13 commercial spaces are
• Commercial/office - I space/60m2 or shops (12.48 provided (including 1 adaptable
spaces= 13 spaces);
space). Courier spaces can be
Minimum I courier parking space
orovided via condition.
Can be provided via condition.
• Car wash (10+ units) - I car wash bay

Yes
Yes

Refer to
Note 2

Ye-s
Yes

Yes
Yes

.

-I

't°'

Yes

!'

Yes

•
•

Yes

•

Bicycle spaces
• Residential - I space/5 dwellings2(16.8 spaces);
(staff) and 1
• Commercial2 - I space/200m
space/750m over JOO0m2 (visitors) - 3.75 spaces
for staff reauired.
Part 6.9 Waste Mana2ement
Submit a statement in relation to the waste that will be
6.9.1

Yes

31 bicycle spaces are provided.

Yes

A Waste Management Plan is

Yes
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Table 3: Canterbury DCP 2012: Part 6..:. Compliance TableCl
Requirement_

Proposal

Comply

Demolition &
construction
hase

generated in the demolition and construction phase.

provided.

6.9.2 Waste
management
Ian
6.9.3.4
Residential
Oa.t buildings,
residential in
mixed use
development

Submit a detailed Waste Management Plan for the ongoing use of the development once completed.

A Waste Management Plan is

Yes

6.9.3.S Nonresidential
development

•
•
•

•
•
•

Rubbish bin allocation - lx 240 litre bin/2 un.its +
1 bin for any 1 unit over.
Recycling bin allocation - 1 x 240 litre bin/3 units
+ 1 bin for any one/ two units over.
Garden bin allocation - I x 240 litre bin/5 units +
1 for any 1-4 units over ( on request).

provided.
Rubbish - 42 bins required
Recycling - 28 bins required.

Yes

Rubbish - 1 x 240 litre rubbish bin/pro · .
Recycling - 1 x 240 litre recycling bi6pi:operty.
Garden vegetation - 1 x 240 litr in following

Yes

The adjoining site at No 2 4 Canterbury Road has not been included in this
proposal, has no existing development approval for redevelopment and is not
part of Stage 2 of thjs broader application. The SEE stated that the owner would
not sell and is ther: fore not included in the application and will be an isolated
site. There has been no documentary evidence to satisfy the Court's planning
principle that this is satisfactory. Refer to Melissa Grech v Auburn Council
[2004) NSWLEC 40. This Planning Principle requires the following to be
considered:-

-I
-I

Firstly, where a property will be isolated by a proposed development and
that property cannot satisfy the minimum lot requirements then

negotiations between the owners of the properties should commence at
an early stage and prior to the lodgement of the development
application.
Secondly, and where no satisfactory result is achieved from the
negotiations, the development application should include details of the
negotiations between the owners of the properties. These details should
include offers to the owner of the isolated property. A reasonable offer,
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for the purposes of determining the development application and
addressing the planning implications ofan isolated lot, is to be based on
at least one recent independent valuation and may include other
reasonable expenses likely to be incurred by the owner of the isolated
property in the sale ofthe property.
Thirdly, the level ofnegotiation and any offers made for the isolated site
are matters that can be given weight in the consideration of the
development application. The amount of weight will depend on the level
of negotiation, whether any offers are deemed reasonable or
unreasonable, any relevant planning requirements and the provisions of
s 79C ofthe Environmental Planning and Assessment Act 1979.

-I
-I

There has been no evidence to support the requirements of this Planning
Principle in relation to this adjoining site becomifrg isolated by this proposal and
in this way the proposal is unacceptable.
Note 2: Building Depth (Cl 3.1.7)

The northern portion of the building located along the north-eastern side of the
subject site exceed the building depth control of 18 metres. While this is
inconsistent with the controls, in tenns of amenity and impact, it is considered
that the building depth is adequate for light.and ventilation. The majority of the
units are less than 10 meters deep, meaning that light and ventilation from
nearby windows and balcQ~ies reaches the majority of the unit.
Similarly, the use of dual a~t and ·comer units improves the internal amenity
of units such that there are mitiimal adyerse ip)pacts from the inconsistency with
the building depth requirement. Tpe p'r~posal sati~.fies the solar access and cross
ventilation requirements of the DCP and the circulation zones on each level
comprises it lar,ge proportion of th~ areas which exceed the building depth
controls. It is therefore considered that this variation to the DCP control is
- satisfactory and i; ·§upj:>orted inlb,is in_stance.
.. ',.

__

•

'"

'

..~"'I

Note 3: Front Setback ancl Storeys (Cl 3.1.8)

The...,cq_ntrols requfi.e the following:•
•
•

:
No of storeys -at street - 1- 4 storeys
U~ levels setback - above 4 storeys an additional 5 metres
Do not present a flat fa~ade along the setback line - provide articulation
and variation.

The proposal does not achieve any of these requirements given there is no
setback of any of the floors such that the building is 9 storeys at Canterbury
Road and Close Street frontages. With no setting back of the building face,
there is no relief along these frontages of the 9 storeys of built form which is
unacceptable.
The relevant objectives of Cl 3.1.8 include to establish the desired spatial
proportions of the street and define the street edge, minimising building size and
bulk by setting back upper storeys and minimising amenity impacts on adjoining
properties. The proposal is considered to be inconsistent with these objectives
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given the desired spatial proportions of the street and define the street edge are
not achieved since there is not setting back of the upper levels of the building
and the bulk and size of the building is not reduced since the upper storeys are
not setback.
Note 4: Facade Design & Articulation (Cl 3.2.3)
The proposal is inconsistent with these controls as there is no significant
stepping of the building form throughout any of the levels. While there is a vast
array of materials and colours used in an attempt to minimise bulk, the
overwhelming scale of the building is not reduced by this alone and more
stepping of the built form is needed, along with a significant reduction in FSR.

..

There has been no incorporation of architectural i features which would give
human scale at street level given the street iall 'is 8 storeys high above the
awning and modulation of the wall aligDI9ent vv,"t~~a step in of at least Im has
not been achieved. The top floor is also n~ stepp~ back, which is inconsistent
with common RFB design to reduce bulk, particularly·,at.'Upper levels.
.J: ,,

The proposal is considered to be inconsistent with objectiv {-0ptlined above) as
there is no modulation or variation of building design given tlwre are no step
backs and changes in vertical surface plane of the building which adds bulk and
scale. The objective requiring an appealing streetscape appearance is also not
achieved given the excessive bulk and scale of the proposal and the lack of a
human scale along the street fayade ii! the absence of stepping back of the upper
levels.

,

.

'

·

•I

i--

Note 5: Common Open Spac~Q3.3!3fli
'

;. . ,,,;r

The commol}. open space is located ong the southern elevation of the proposed
.!?Jlilding and will therefore be signifi~tly overshadowed for the majority of the
1f~y ·n ~id-winter. FurthennQre, this ea is located between two high rise
liuildings · he propo&al; and No 6-8 qiose Street) and is likely to have minimal
amenity for fu!&e occupants.
·· I.

endix 3.2 - Fi ure 3.2.2

-I

The CDCI!, 2012 sets out a height control for the subject site of 8 storeys in the
precinct controls ~tAppendix 3.2 for the Canterbury Town Centre in Figure 3.2.2.
The Canterbu~ .{f_FlP 2012 provides a maximum height for the subject site of 27
metres pursuant to Clause 4.3. Section 74(5) of the EP&A Act provides that a DCP
control has no effect to the extent that it is inconsistent or incompatible with the
provision of an environmental planning instrument. In this case, the maximum
height for the subject site is set by the CLEP 2012 and therefore the height control
(in storeys) of the CDCP 2012 has no effect.
Note 7: Solar Access (within and adioining properties) (Cl 6.2.6)
The CDCP 2012 sets out solar access controls for both the proposed development
and adjoining development in Clause 6.2.6. While there is adequate solar access to
the proposed units within the development, there is unlikely to be any significant
solar access to either the proposed plaza area/common open space nor any sunlight
to the adjoining premises at No 224 Canterbury Road. There would also only be
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limited solar access to No 226, the existing residential flat building on the comer of
Close Street and Canterbury Road, as a result of this proposed development.
Since there will be virtually no solar access to the proposed common open space
area along the southern boundary of the site, the use of this common open space
is likely to be reduced given the lack of any significant solar access in midwinter.
The solar access diagrams indicate that this adjoining property to the west (No
224) will not receive any solar access during mid-winter. Furthermore, this
adjoining site will become isolated by the proposed development.

-I

Accordingly, it is considered that a variation to these DCP provisions cannot be
supported.

•

Development Contributions Plan Riverfront Precinct

Canterbury Town Centre and

Significant upgrades of the existing infrastructure are necessary to sustain the
scale of urban renewal envisaged for the Canterbury Town Centre. Accordingly,
the main purpose of this Plan is to enable reasonable contributions to be
obtained from development for the provision of new and augmented local
infrastructure that will both benefit and be required for the proposed
development.
Residential flat developments are identified as increasing demand for local
infrastructure and are therefore subject to a contribution. The Plan requires a
contribution ofper square metre of gross floor area.

-I
.

··.

.

'

.

.

.
.

-

.

.

..

.

.
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LIKELY IMPACTS ON THE ENVIRONMENT

The scale and built form of the proposed development is considered to be
unsatisfactory. The proposal is likely to have detrimental impacts in terms of the
natural or built environments due to the excessive bulk and scale of the proposal. It is
acknowledged that the proposal would bring some significant social and economic
benefits including increased housing and housing choice as well as investment in
employment and business due to the proposed commercial premises. These matters are
further discussed under the following headings below.
•

Privacy Considerations

Privacy impacts have been adequately mitigated by off-setting windows,
screening and through the design and orientation of buildings. The zero side
setback of the buildings and associated lack, of windows facing adjoining
properties results in minimal overlooking opP.ortunities towards the adjoining
development to the northwest (proposed stage 2). The buildings are generally
orientated to overlook the common open space, Canterbury Road as well as the
adjoining land to the south zoned for;p'u6lic recreation. It is considered that the
measures proposed are acceptable. A '
•

Suitability of the Site

Public Interest ,

t

The proposed development'ab_es not satisfy the relevant requirements contained
within the Canterbury Local Environmental Plan 2012 in relation to the FSR
development standard as outlined above and relevant Development Control
Plans applicable to the proposal as discussed in this report. While the proposed
development promotes the coordinated, orderly and economic use of the land by
proposing a development which in terms of land use and layout achieves the
desired future character of the area, the proposed built form is of an excessive
bulk and scale and is expected to have unreasonable impacts on adjoining
development. Approval of the application is therefore considered to be contrary
to the public interest.
•

I

,.

The site is located within the CanterErun:J o n eentre, in close proximity to
Canterbury Railway Station. The location #centributes to the vision of the
development of the precinct and in terms of l~d use achieves an appropriate
character setting and amenity for the proposed residential and commercial use.
The proposed de~v,elopment is permissible _in the ~ bJect site's current zoning.
The propos1il'-'n a been assessed under $ectJ.ons SA and 79C of the
Environ;dnta( Pla~in.g and Assessment Act, 1979 and, as demonstrated
throughout;.tbis report\ *e proposal generally complies with the provisions of
most of the · elevant stale environmental planning policies, development control
plans,. codes ~
i' ltf ith the ex'ception of FSR and other matters raised in
this re~rt. The pro~0saf is~ itable for site but at a reduced density to that which
is currently proposoo
•/:
•

-

A

I
•

Sediment and Erosion Control

Standard conditions can be included regarding the installation and maintenance
of the sediment and erosion control measures as part of the pre and during
construction phase of the development.
•

Health, Safety and Amenity during Construction Phase
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During the construction of the development, the health and amenity of workers,
the public and adjoining properties alike need consideration under Section 79C
of the EPAA. Accordingly, all works associated with the development will be
restricted to daytime hours to ensure the works will not be a nuisance to
adjoining occupiers and property owners (by way of standard condition).
•

•

Notification
The development application was placed on notification in accordance with the
r uirements of Part 7 - Notification ofDevelo ment Applications of CDCP 2012.

Conclusion
The development application has been assessed pursuant to the provisions of Section
79C of the Environmental Planning and Assessment Act, 1979 and all relevant
development control plans, code and policies.

The proposed development is permissible in the zone subject to consent under the
provisions of Canterbury Local Environmental Plan 2012 (CLEP2012). As
demonstrated, the proposed development is generally inconsistent with various
provisions of the relevant State Environmental Planning Policies, the CLEP 2012 and
Councils development control plans.
As outlined throughout this report, the site is incapable of accommodating the proposed
bulk and scale as envisaged in this application and is expected to have detrimental
impacts on the amenity of the locality. In this regard the proposal is considered to be a
unsuitable development for the site. It is recommended that the development application
be refused.
RECOMMENDATION: DRAFf

-I

1.

The proposed development, pursuant to the provisions of Section 79C(l)(a)(i) of
the Environmental Planning and Assessment Act 1979, is inconsistent with the
design quality principles of State Environmental Planning Policy 65 - Design
Quality ofResidential Flat Development as the development will not achieve the
context, scale, built form and aesthetics related principles of the SEPP;

2.

Pursuant to the provisions of Section 79C(I)(a)(i) of the Environmental
Planning and Assessment Act 1979, it is considered that the proposed
development does not satisfy the specific objectives contained in Clause
l.2(2)(c) of the Canterbury Local Environmental Plan 2012 in that the proposal
does not ensure that development is of a design and type that supports the
amenity and character of an area and enhances the quality of life of the
community,

3.

Pursuant to the prov1s1ons of Section 79C(l )(a)(i) of the Environmental
Planning and Assessment Act 1979, it iis considered that the proposed
development does not satisfy Clause 4.4(2) of the Canterbury Local
Environmental Plan 2012 relating to maximum floor space ratio of buildings as
shown on the Floor Space Ratio Map and is inconsistent with the objectives of
this development standard pursuant to Clause 4.4(1 );
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4.

;

,,

.

The proposed development is unsatisfactory, pursuant to the prov1s1ons of
Section 79C(l)(a)(iii) of the Environmental Planning and Assessment Act 1979,
as it does not comply with the provisions of the Canterbury Development
Control Plan 2012 ,including:
(a)
(b)
(c)
(d)

Part 3, Clause 3.1.2 and 3.1.4 in relation to site isolation:
Part 3, Clause 3.1.8 and 3.2.3 in relation to front setback and fai;:ade;
Part 3, Clause 3.3.3 in relation to common open space; and
Clause 6.2.6 in relation to unacceptable impact on the solar access to
adjoining properties and proposed common open space.

5.

The proposed development is unsatisfactory, pursuant to the prov1S1ons of
Section 79C(l )(b) of the Environmental Planning and Assessment Act 1979,
providing an undesirable and unacceptable impact on the surrounding built
environment in that it is contrary to the desired future character of the
Canterbury Town Centre;

6.

Pursuant to the provisions of Secti0j£00(1)(b) of the Environmental Planning
and Assessment Act 1979, the pro~j..°iddevelopment is expessive in terms of
bulk and scale; and

7.

Having regard to the previous rea dos no~
bove and the number of
submissions received by Council against the proposed development, pursuant to
the provisions of Section 79C(l)(e) of the Environmental Planning and
Assessment Act 1979, approval of the developriient application is not in the
public interest.
• · ~;:

•

.-

•I
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150/2180 Part 2 and 150/2200 Part 2

Enquiries:

Andrew Hargreaves

Direct Phone:
Di rect E mail:

9789 9515
andrewh@canterbury.nsw.gov.au

1·1'1 111 11·11 1·111 1111· 11·11 11 II1·I1·
Planning Ingenuity
PO Box 715
MfRANDA ~SW 1490
Attn: Ben Black
Dear Sirs,
Re: DA-168/2015 at 212-218 Canterbury Rd and DA-169/2015 at 220-220 Canterbury Rd &
4 Close St, Canterbury
Planning Ingenuity is currently assessing two Development Applications on our behalf. These
two DA 's (being DA-168/2015 and DA-169/2015) propose to construct a mixed use development
on two adjoining properties at 212-218 Canterbury Rd and 220-222 Canterbury Rd & 4 Close St.
Following our request to the applicant in early August 2015, we have received the attached
amended plans and additional information.
You are requested to continue with your assessment of these two DA's on our behalf.
Attached are:
l. DA-168/2015 - Access report from ABS dated 3 September 2015; a 4.6 variation from
Urban Plan dated 8 September 2015; a Waste Management Plan from CD Architects,
dated 8 September 20 15; and a set of Revis ion C architectural plans by CD Architects
dated 9 September 20 15.
2. DA-169/2015 - Access report from ABS dated 3 September 2015 ; a 4.6 variation from
Urban Plan dated 8 September 2015 ; a Waste Management Plan from CD Architects,
dated 8 September 2015; and a set of Revision C architectural plans by CD Architects
dated 9 September 2015.
3. With regard to both DA's - correspondence from CD Architects dated 9 September
2015; an amalgamation report; and a valuation report prepared by Meadow Real Estate.
Both DA's are expected to be considered by our Independent Hearing and Assessment Panel
meeting on 2 1 ovember 2015. With this in mind we require your completed report by Friday 16
October 2015.
In addition to addressing compliance (or otherwise) with the relevant policies, we anticipate your
report wi ll consider and address the submissions received during the notification period (please
advise if you require a copy of these) as well as the issue of site amalgamation with 224
Canterbury Rd to ensure that the applicant has taken all reasonable steps to acquire this site as part
of the subject property.
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If you require any further information or documents to complete your assessment please don' t
hesitate to contact me in C ity Planning
Yours sincerely,

~
Andrew Hargreaves
TEAM LEADER - DEVELOPMENT ASSESSMENT OPERATIONS
23 September 2015
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212 – 218 CANTERBURY ROAD, CANTERBURY:
DEMOLITION
OF
EXISTING
STRUCTURES,
CONSTRUCTION OF A NINE STOREY, MIXED USE
DEVELOPMENT CONTAINING 3 LEVELS OF BASEMENT
PARKING, 6 COMMERCIAL TENANCIES (TOTAL 648M²)
PLAZA AREA (304M²) & 88 RESIDENTIAL UNITS UNDER
DA-168/2015
FILE NO:

#####

REPORT BY:

DIRECTOR - CITY PLANNING

WARD:

CENTRAL

D/A No:

DA-168/2015

Applicant:
Owner:
Zoning:

Local Centre B2 - Canterbury Local Environmental Plan
2012

Application
Date:

24/04/2015

Summary:
•

Council has received a development application for the demolition of existing
buildings on the subject site and the construction of a 9 storey mixed use
building comprising six (6) commercial tenancies, 88 residential apartments, 3
levels of basement parking for 91 vehicles and a public plaza area of 304m²
attached to the proposed development on the adjoining site.

•

The proposed development forms Stage 2 of larger development, with Stage 1
proposed on the adjoining site at No 220-222 Canterbury Road and 4 Close
Street Canterbury.

•

The proposal has a capital investment value of $18,919,800 and is therefore to
be determined by Council.

•

The subject site is zoned B2 – Local Centre under Canterbury Local
Environmental Plan 2012. The proposed development is defined as ‘shop top
housing’, and ‘commercial premises’ which are permissible uses in the Local
Centre B2 zone subject to consent.

•

The development application has been assessed against the relevant State and
Local Instruments and Planning Policies. Apart from the height and FSR the
application is generally compliant with these requirements however there are
DCP non-compliances are discussed in the body of this report.
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•

The proposed development does not comply with the maximum floor space ratio
and height standard applicable to the site under Canterbury LEP 2012. Sufficient
grounds to justify an exception to the maximum height and floor space ratio
development standard has been submitted, such that the requirements of Clause
4.6 of CLEP 20012 have been satisfied.

•

The development application was publicly exhibited and adjoining land owners
notified in accordance with the requirements of Canterbury Development
Control Plan 2012. The application was notified between ##### 2015 and
##### 2015. ##### submissions were received.

•

It is considered that the proposed development has been designed appropriately
given and characteristics of the site and the applicable planning controls, and is
unlikely to result in unreasonable impacts on the character or amenity of the
surrounding area. The development application is recommended for approval
subject to conditions

Council Delivery Program and Budget Implications:
This report has no implications for the Budget. The assessment of the application
supports our Community Strategic Plan long term goal of Balanced Development.
Report:
Background
On 24 April 2015, DA169/2015 for the construction of a part six and part nine storey,
mixed use development containing 3 levels of basement parking, 5 commercial
tenancies (total 749m²) plaza area (266m²) & 84 residential units was lodged with
Council. The proposed development will have vehicle access and egress off Close
Street. The vehicle access and egress is shared with the adjoining development of 212218 Canterbury Road, which is Stage 2 (known as “Site 2” on the survey plan). The
proposed development assessed in this report is Stage 1. This application indicates that
there is provision for future linking of the basements of these two developments. This
adjoining proposed development is considered in a separate report to Council (Ref#: ).
A 6 and 7 storey shop top housing development with basement parking comprising 30
apartments and 1 commercial tenancy was approved in August 2014 (DA-399/2013) for
the adjoining site to the south known as No 6 – 8 Close Street Canterbury. This
adjoining approved development achieves compliance with the relevant height and FSR
development standards and has not commenced construction.
The following developments have been approved in this immediate locality:• 2A Charles Street, located opposite the site, has consent for a mixed
retail/residential development containing 202 units, a supermarket and liquor
store, commercial/retail tenancies, basement car parking and stratum subdivision
into three (3) lots approved by JRPP on 28 May 2014 (DA 579/2013). This
development is currently under construction and has an approved FSR of
3.108:1 (max 2.75:1 & 3:1) and height of 27.3m (max 27m). This development
is therefore generally compliant with the planning controls. The approved
development has a nil setback to the street frontage.
•

211 – 215 Canterbury Road, located on the opposite side of Canterbury Road
on the corner of Charles Street, has approval for a mixed development
comprising 9 commercial tenancies and 69 residential units (DA-420/2013).
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This development generally complies with the FSR and height controls, with a
minor FSR exceedence of 255m² (FSR of 3.14:1 with a max of 3:1).
•

242 - 258 Canterbury Road & 1 -13 Close Street, located opposite the site
along Close Street, has approval for a nine storey mixed use building containing
commercial premises with shop top housing, residential flat buildings (397
units), two basement level car parking areas and central open space area linking
to the Cooks River (DA-503/2013). This development seeks a variation to the
FSR of 3.08:1 with 564sqm above the bonus density allowable for a major site.
This represents a variation of 2.4%.

•

1A, 1, 2, 3 Charles Street and 12 Robinson Street, located along Charles
Street, was originally refused by the JRPP in October 2012 and subsequently
approved by the Land and Environment Court (DA-164/2012). A recent S96 to
increase the FSR was refused by the JRPP on 3 June 2015. The currently
approved development complies with the FSR.

Site Details
The subject site is identified as Lot 1 DP 87958 and Lot 1 DP 304046, and is commonly
known as No. 212 – 218 Canterbury Road, Canterbury. The site is located on the eastern
side of Canterbury Road (refer to Figure 1). The site is located towards the southern end
of the Canterbury town Centre, in the B2 Local Centre zone under the Canterbury LEP
2012 (refer to Figure 2).
The site is an irregular in shape with a north-eastern boundary length of 37.40m, a
south-eastern boundary length of 39.35m, a south-western boundary length of 62m, a
19.2m frontage to Canterbury Road, giving total site area of 1,259.63m2. The site falls
in a southerly direction and is currently used for commercial and industrial purposes. A
two storey brick building currently occupies the Close Street frontage and two storey
shop top housing exists along the Canterbury Road frontage.

Figure 1: Aerial photograph showing the subject site and surrounds
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Figure 2: Zoning Map for the subject Site
The surrounding development is a mix of commercial and residential uses, including
Canterbury Railway and development forming part of Canterbury Town Centre. The
subject site is located in the lower portion of the town centre, with Canterbury Road
sloping down at this section towards the Cooks River.

Figure 3: The subject Site from Canterbury Road
To the north of the site (beyond the adjoining site) is the southwest rail corridor which
carries both passenger and commercial trains. To the east is an existing lawn bowling
club beyond which are existing residential properties. To the south of the site is Close
Street which carries a low volume of traffic with existing commercial development
opposite. Adjoining to the west is a four storey residential flat building on the corner of
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Close Street and Canterbury Road with ground level car parking underneath. Canterbury
Road forms part of the western boundary which carries a high volume of traffic.
Charles Street, a side street to the northwest of the site off Canterbury Road is
undergoing a transformation from light industrial to mixed use high density residential
area as outlined in Figure 5. This precinct has recently been rezoned under Canterbury
Local Environmental Plan 2012 to residential and commercial zonings. The approved
developments in the vicinity of the site is outlined above.
Proposal
This current application proposes the following development:•

Demolition of the existing buildings on the site; and

•

Construction of a 9 storey mixed use building with frontage to Canterbury Road
over 3 levels of basement parking:-

Basement levels - three (3) basement levels comprising a total of 89 car
parking spaces (including 9 disabled parking spaces), storage areas for
the residential units and separate waste storage areas for the residential
and commercial components of the proposal. The basements are linked
through to the adjoining development (DA-169/2015) proposed at 22022 Canterbury Road and 4 Close Street.

-

Ground Floor – this level comprises six (6) commercial tenancies located
around a public plaza (extension from the adjoining site) with activation
to Canterbury Road. Pedestrian entry for the commercial and residential
components of the proposal are provided from Canterbury Road. A waste
storage room is also provided on this level;

-

Levels 1 to 8 – these levels include eleven (11) units on each level
comprising 1x 1 bed studio, 1 x 1 bed unit, 2 x 1 bed units with study, 5
x 2 bed units and 2 x 2 bed units with study. These levels comprise an UShape arrangement over a common basement;

-

There are two lift cores provided within the building. The lift cores are
centrally located within each wing of the building.

-

Level 9 of the building provides for roof terrace communal open space.

The total development involves 88 residential apartments comprising 32 x 1 bedroom
units (including those with a study) and 56 x 2 bedroom units (including those with a
study)
Vehicular access is provided from the development associated with Stage 1 located at
No 4 Close Street and 220-222 Canterbury Road (DA-169/2015). In this regard a Right
of Carriageway is required to be registered over 220-222 Canterbury Road to provide
for access over the driveway and basement to Close Street. An appropriate condition is
proposed requiring the creation of the legal access.
In addition to the creation of the legal access the matter of timing of the linked
basements is dealt with via a condition restricting the issuing of occupation/subdivision
certificates until such time as at least a minimum of an interim occupation certificate has
been issued for the basement of 220-222 Canterbury Road (DA-169/2015). An
appropriate condition has been placed on the consent.
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Statutory Considerations
When determining this development application, the relevant matters listed in Section
79C of the Environmental Planning and Assessment Act, 1979 (EP&A Act), must be
considered and the following environmental planning instruments, development control
plans, codes and policies are relevant:
(a)
(b)
(c)
(d)
(e)
(f)
(g)

State Environmental Planning Policy (Infrastructure) 2007
State Environmental Planning Policy No. 55 – Remediation of Land
State Environmental Planning Policy (Building Sustainability Index: BASIX)
2004
State Environmental Planning Policy No. 65 – Design Quality of Residential
Flat Development
Canterbury Local Environmental Plan 2012
Canterbury Development Control Plan 2012
Canterbury Town Centre Development Contributions Plan.

The proposed development has been assessed against the relevant environmental
planning instruments and development controls plans below.
Assessment
The development application has been assessed under Sections 5A and 79C of the
Environmental Planning and Assessment Act, 1979, and the following key issues
emerge:
•

State Environmental Planning Policy (Infrastructure) 2007
The subject site is located adjacent to a rail corridor and on an arterial road
(Canterbury Road) and therefore the road and rail provisions of State
Environmental Planning Policy 2007 – Infrastructure (Infrastructure SEPP)
apply to the proposal, which are considered below.

(a)

Clause 86 – Excavation in, above or adjacent to rail corridors

Applies to development that involves the penetration of ground to a depth of at
least 2m below ground level (existing) on land (among other things) is within
25m (measured horizontally) of a rail corridor (Cl 86(1)(b). The concurrence of
RailCorp is required (Cl86(3)) and the consent authority must take into
consideration:
i.
ii.

any response to the notice that is received within 21 days after the notice
is given, and
any guidelines issued by the Director-General for the purposes of this
clause and published in the Gazette.

Comment: The proposal involves basement parking and therefore the
concurrence of RailCorp is required. The Geotechnical report addressed
potential impacts on the rail corridor from excavation and concluded that
vibrations generated during rock excavation should not have a negative impact
on the adjacent rail corridor. The proposal was referred to RailCorp. Following
review of the application, RailCorp advised that they raise no objections to the
proposal subject to particular conditions relating to noise, vibration, safety,
lights, reflective materials, excavation, construction, crane and other aerial
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operations be provided and made part of the consent should the application be
approved.
(b)

Clause 87 – Impact of rail noise or vibration on non-rail
development

This Clause applies to development for a building for residential use on land in
or adjacent to a rail corridor and that the consent authority considers is likely to
be adversely affected by rail noise or vibration (Cl 87(1)(a). The consent
authority must take into consideration any guidelines issued by the DirectorGeneral for the purposes of this clause and published in the Gazette (87(2)). If
the development is for the purposes of a building for residential use, the consent
authority must not grant consent to the development unless it is satisfied that
appropriate measures will be taken to ensure that the following LAeq levels are
not exceeded:
•
•

in any bedroom in the building—35 dB(A) at any time between 10.00 pm and 7.00 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallway)—40
dB(A) at any time. (Cl 87(3))

Comment: An Acoustic report prepared by Acoustic Logic dated 15 April 2015
considered potential noise and vibration resulting from the adjoining railway on
the proposal with reference to the Infrastructure SEPP and the NSW
Government Department of Planning Development Near Rail Corridors and
Busy Roads – Interim Guidelines 2008. This report concluded that it was
consistent with these guidelines subject to recommendations in Chapter 5.
(c)

Clause 101 – Development with frontage to classified road

The consent authority must not grant consent to development on land that has a
frontage to a classified road unless it is satisfied that:
(a)
(b)

where practicable, vehicular access to the land is provided by a road other than the
classified road, and
the safety, efficiency and ongoing operation of the classified road will not be adversely
affected by the development as a result of:
(i) design of the vehicular access to the land, or
(ii) the emission of smoke or dust from the development, or
(iii) the nature, volume or frequency of vehicles using the classified road to gain access
to the land, and the development is of a type that is not sensitive to traffic noise or
vehicle emissions, or is appropriately located and designed, or includes measures, to
ameliorate potential traffic noise or vehicle emissions within the site of the development
arising from the adjacent classified road.

The proposal involves vehicle access from Close Street and not from Canterbury
Road. The Traffic report concludes there will be no adverse impact on the
surrounding road network resulting from the proposal. The proposal is for a
mixed use development and it is considered that there will be no smoke or dust
emitted from the proposal that would adversely affect the road network. The
Acoustic Report conclude that subject to the recommendations of the report, the
proposal will not adverselys affect the road noise.
(d)

Clause 102 – Impact of road noise or vibration on non-road
development
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This Clause applies to development for (among other things) a building for
residential use on land in or adjacent to the road corridor for a freeway, a tollway
or a transitway or any other road with an annual average daily traffic volume of
more than 40,000 vehicles (based on the traffic volume data published on the
website of the RTA) and that the consent authority considers is likely to be
adversely affected by road noise or vibration (Cl 102(1)(a)).
The consent authority must take into consideration any guidelines that are issued
by the Director-General for the purposes of this clause and published in the
Gazette (Cl 102(2)). If the development is for the purposes of a building for
residential use, the consent authority must not grant consent to the development
unless it is satisfied that appropriate measures will be taken to ensure that the
following LAeq levels are not exceeded:
•
•

in any bedroom in the building—35 dB(A) at any time between 10 pm and 7 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallway)—40
dB(A) at any time (Cl 102(3)).

The Acoustic Report considered potential noise and vibration resulting from
Canterbury Road, which is listed on the traffic volume maps for the ISEPP as a
road where a noise intrusion assessment is mandatory under this clause.
This report concluded that it was consistent with the guidelines subject to
recommendations.
(e)

Clause 104 – Traffic-generating development

Before determining a development application for development to which this
clause applies, the consent authority must give written notice of the application
to the RTA within 7 days after the application is made, and take into
consideration:
(i) any submission that the RTA provides in response to that notice within 21 days after the
notice was given (unless, before the 21 days have passed, the RTA advises that it will not be
making a submission), and
(ii) the accessibility of the site concerned, including:
(A) the efficiency of movement of people and freight to and from the site and the extent of multipurpose trips, and
(B) the potential to minimise the need for travel by car and to maximise movement of freight in
containers or bulk freight by rail, and
(iii) any potential traffic safety, road congestion or parking implications of the development.

The proposal involves more than 75 dwellings in a residential flat building and
more than 75 car parking spaces and therefore falls under the requirements of
Schedule 3 of the SEPP and requires referral to Roads and Maritime Services
(RMS). The access point to the development is from Close Street, within 90
metres of Canterbury Road. The application was referred to the RMS and no
objection was received.
The proposed access and traffic implications of the proposal have bene
considered in the traffic report. It is considered there are adequate arrangements
for access and car parking and there will be no adverse impact on the
surrounding road network.
The proposal is considered to be consistent with the Infrastructure SEPP subject
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to relevant conditions.
•

State Environmental Planning Policy No. 55 – Remediation of Land
State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 55),
aims to promote the remediation of contaminated land for the purposes of
reducing risk to human health or any other aspect of the environment. Clause 7
of SEPP 55 states that a consent authority must not consent to the carrying out of
development unless it has considered whether the land is contaminated. If the
land is contaminated, it must ascertain whether it is suitable in its contaminated
state for the proposed use or whether remediation of the land is required.
The proposed development involves excavation of the entire site to
accommodate the basement carparking levels. Appropriate conditions relating to
waste classification of excavated soils has been placed on the consent. Therefore
the proposal is considered to be consistent with SEPP 55 and the land suitable
for the proposed residential development.

•

State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004
The application satisfies the commitments made in BASIX Certificate 625775M
dated 23 April 2015. In this regard, it is considered that the proposed
development satisfies the requirements contained in SEPP BASIX 2004. The
proposal is considered to be consistent with the BASIX SEPP subject to relevant
conditions.

•

State Environmental Planning Policy No. 65 – Design Quality of Residential
Flat Development
This policy applies to residential flat buildings of three or more storeys and is
required to be considered when assessing this application. SEPP 65 aims to
improve the design quality of residential flat buildings across NSW and provides
an assessment framework, the Residential Flat Design Code (RFDC), for
assessing “good design”. Clause 50(1A) of the Environmental Planning and
Assessment Regulation 2000 requires the submission of a design verification
statement from the building designer at lodgement of the development
application. This documentation has been submitted.
SEPP 65 was amended via Amendment 3, commencing on 17 July 2015, which
introduced various changes to SEPP 65 including the introduction of the
Apartment Design Guide to replace the RFDC. This amendment, however, does
not apply to this development application pursuant to the transitional provisions
of Clause 31 of SEPP 65 as this application was lodged prior to 19 June 2015
(notification on the NSW Legislation website).
SEPP 65 requires the assessment of any DA for residential flat development
against the ten design quality principles contained in Clauses 9-18. It is
considered that the proposal is generally consistent with these principles as
outlined below:Context
The mixed-use nature of the proposed development is consistent with the future
character and desired built form of the Canterbury Town Centre and is
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permissible in the zone. High density residential development will be a
characteristic of the area within and adjacent to the business centre.
Scale
The scale and built form of the proposed development is consistent with the
scale of development which is encouraged for this area. The development is
generally consistent with the height, bulk and urban design context in this
locality despite seeking a variation to the floor space ratio and building height.
The height variation of between 1.6m and 2.2m is nominal and only relates to
the central lift core to provide access to the roof terrace communal open spaces.
While the floor space variation is significant it is not considered to have any
material effect on the perceived bulk and scale of the overall development when
viewed from the street. The lower retail level is setback 3m with landscaping
and activates the street through the glass façade of the commercial tenancy
reducing any perceived bulk impact at the human interface. Furthermore, these
variations will not create any unreasonable overshadowing, privacy or amenity
impacts for occupants of the surrounding locality. On this basis, the proposal is
considered to be acceptable and is consistent with Council’s vision for the
Canterbury Town Centre.
Built Form
The proposal achieves a built form which is generally consistent with the site
controls and objectives of Part 3 of the Canterbury Development Control Plan
(CDCP) 2012. The approved ground level retail will present a strong vertical
theme that reinforces the commercial streetscape of Canterbury Road by
activating the street edge with shops and commercial uses. The street awning
reinforces the link to the existing streetscape and enhances the quality of the
pedestrian environment. The proposal achieves the built form objectives as it
contributes positively to the streetscape and provides a high level of amenity for
residents and tenants.
Density
The proposed development has been designed to achieve the aims and objectives
of the built form controls of CLEP 2012 and CDCP 2012 and therefore
represents an appropriate density for the site.
Resource, Energy and Water Efficiency
Beyond the energy and resource commitments required from the applications
BASIX Certificate, the RFDC requires additional energy efficiency
commitments which are mainly focused on cross-ventilation and solar access.
The proposal has been designed to maximize energy and resource efficiency,
with all dwellings designed to promote the principles of passive solar design and
natural ventilation. All living areas open directly onto balconies/courtyards and
the use of covered terrace areas will provide shading during the summer months
and allow sunlight to penetrate during winter. The proposed common open space
located on the roof terrace, provides satisfactory solar access for the majority for
the day in mid-winter.
Landscape
Landscape details are outlined on the landscape plan which has been reviewed
by Council’s Landscape Architect and was deemed acceptable subject to some
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amendments that were addressed with suitable conditions of consent. A public
plaza area is proposed as well as a terraced front setback to Canterbury Road
which will incorporate landscaping planting to soften the built form. The plaza
area is easily accessible from the residential units and it provides an area of
communal open space for the enjoyment of the occupants set away from the
main road. The roof terrace communal areas have also been appropriately
landscaped.

Amenity
The proposal achieves satisfactory residential amenity by providing reasonable
room sizes and shapes. As a “rule of thumb”, buildings should not exceed 18m
in depth in order to allow sunlight to penetrate the building into each unit and
provide adequate cross ventilation. The residential units exceed the maximum
depth of 8m, however, it is considered that adequate light and ventilation is still
provided to the units. Natural ventilation and solar access controls of the RFDC
are met by the proposal. The proposed apartments adopt well designed spaces
with comfortable room dimensions, with outlooks towards the remainder
portions of the Canterbury town Centre. High Ceilings and large openings will
ensure light and air penetrates deep into the floor plan.
Safety and Security
Satisfactory provision for security is provided with enclosed entry areas to lobby
for access to the dwellings and the upper levels. The proposal provides direct
entry and presentation to the street, with balconies and windows overlooking all
setbacks to maximize opportunities for casual surveillance. The entry areas are
well defined and adequate lighting can be provided. There are no obvious areas
for concealment (although the waste storage area on the ground floor is a
potential entrapment site) and there is clear distinction between public and
private spaces. Some level changes and divisions between private and communal
zones provide clearly defined zones within the common open space.
Social Dimensions and Housing Affordability
The mixed use development will add to the range of dwelling size options within
the Canterbury LGA and will optimise the provision of housing to suit the social
mix. The development also provides 9 adaptable dwellings in the development.
The increase in housing choice in close proximity to the railway station and
town centre achieves the objectives of the planning controls.
Aesthetics
The design of the proposal in terms of density and upper level setback are noncompliant however is considered consistent with the objectives of Canterbury
LEP 2012 and Canterbury DCP 2012. This proposal, in its current form, will
contribute positively to the Canterbury Town Centre. The scale, density and
built form is larger than when measure against height and FSR controls however
it is not envisaged that the development will have a negative impact on the Town
Centre. Additionally the proposed building reflects the similar setbacks
approved by the JRPP (DA-579/2013) in the building located opposite on
Canterbury Road known as 2A Charles Street.
Residential Flat Design Code
The matters contained in the RFDC must also be considered. An assessment of
the proposal under the provisions and “Rules of Thumb” in the RFDC indicates
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that the proposal is generally consistent with the recommended design standards,
with the exception of building depth, deep soil zones and the size of communal
open space areas. The building depth and common open space controls are
considered in the assessment of the Canterbury DCP 2012 below which are
satisfactory for the proposed development. With respect to deep soil zones, these
are not required, nor appropriate, in this town centre location. The proposal is
therefore considered to be consistent with the intent of the RDFC.
•

Canterbury Local Environmental Plan 2012 (CLEP 2012)
The site is zoned B2 – Local Centre pursuant to Clause 2.2 of the Canterbury
Local Environmental Plan 2012 (CLEP 2012). The land use table in Clause 2.3
states the following zone objectives:•
•
•
•

To provide a range of retail, business, entertainment and community uses that
serve the needs of people who live in, work in and visit the local area.
To encourage employment opportunities in accessible locations.
To maximise public transport patronage and encourage walking and cycling.
To facilitate and support investment, economic growth and development for
active, diverse and well-designed centres.

The proposal is considered to be consistent with these objectives given there are
several commercial tenancies proposed at ground level which will ensure there
are a range of retail, business and other uses provided on the site. A range of
units are proposed which will improve housing choice in the area.
The proximity to Canterbury Railway Station and town centre will ensure
employment opportunities are provided in an accessible location, that public
transport is maximized and that investment and development is provide within
the town centre. Shop top housing and commercial premises are permissible
with consent and therefore the proposal is permissible.
The controls applicable to this application are outlined in Table 1.
Table 1: Canterbury LEP 2012 -– Compliance Table
Cl

Requirement

2.6

Subdivision—consent requirements
Land to which this Plan applies may be
subdivided, but only with development consent.
Demolition requires development consent
The demolition of a building or work may be
carried out only with development consent.
Height of buildings
The height of a building on any land is not to
exceed the maximum height shown for the land
on the Height of Buildings Map – 27 metres.
Floor space ratio
The maximum floor space ratio for a building on
any land is not to exceed the floor space ratio
shown for the land on the Floor Space Ratio
Map. The subject site has 2 different max FSRs:•
3:1 – majority of Lot 1 DP 877958
(1,084.2m²)
•
2.75:1 – majority of Lot 1 DP 304046
(175.4m²)

2.7

4.3

4.4

Proposal
The proposal does not involve subdivision.

Demolition is proposed.

Comply
N/A


The maximum height of the development exceeds
the 27m by a maximum of 1.7m as a point
encroachment.

No refer
to Cl4.6
variation

GFA proposed = 7,672m²; FSR – 6.1:1 (105.4%
variation).
Max permissible GFA = 3,734.95m²

No
Refer to
Cl4.6
variation
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Table 1: Canterbury LEP 2012 -– Compliance Table
Cl

Requirement

Proposal

Comply

5.10

Heritage conservation
Consider potential impact on land on which a
heritage item is located, or on land that is within
a heritage conservation area, or on land that is
within the vicinity of land referred to above.

There are no heritage item on the site, however,
there are several items (Items I166, I167, I168)
associated with the railway, old post office and a
hotel. These items are located on the opposite side
of the railway line and to the northeast of the site.



In this regard, the development is contained
wholly within the site and will not have a material
impact on the adjacent Heritage item. It is
considered there is sufficient distance to these
items, that there will be no adverse impact on these
items resulting from the proposal.

6.1

Acid sulfate soils (ASS)
Consent is required on Class 5 land for:Works within 500 metres of adjacent Class 1, 2,
3 or 4 land that is below 5 metres Australian
Height Datum and by which the watertable is
likely to be lowered below 1 metre Australian
Height Datum on adjacent Class 1, 2, 3 or 4 land.

6.2

Earthworks
Consent is required for earthworks and must
consider:(a) the likely disruption of, or any detrimental
effect on, drainage patterns and soil
stability in the locality of the development,
(b) the effect of the development on the likely
future use or redevelopment of the land,
(c) the quality of the fill or the soil to be
excavated, or both,
(d) the effect of the development on the existing
and likely amenity of adjoining properties,
(e) the source of any fill material and the
destination of any excavated material,
(f) the likelihood of disturbing relics,
(g) the proximity to, and potential for adverse
impacts on, any waterway, drinking water
catchment or environmentally sensitive
area,
(h) any appropriate measures proposed to
avoid, minimise or mitigate the impacts of
the development.
Stormwater management
Consent authority must be satisfied that the
development:
(a) is designed to maximise the use of water
permeable surfaces on the land having

6.4

The proposal is consistent with the objectives of
Clause 5.10 of the LEP in that the heritage
significance of the item is conserved as is the
environmental heritage of Canterbury.
The Geotechnical Report prepared by STS dated
March 2015 concluded that the subsurface
conditions present on the site are not consistent
with the geomorphic and site criteria conditions
for ASS. ASS are not evident on the site and that
no ASS were observed in the boreholes.
The report further stated that based on the
monitoring of the groundwater levels, it appears
the groundwater present is within the sandstone
bedrock which is relatively impermeable.
Therefore, water flow into the basement
excavation is not expected to be excessive. Any
dewatering of the excavation that may be required
is highly unlikely to affect any ASS’s that may be
present in the nearby area. The report concluded
that an ASS Management Plan will not be required
for the proposal.
The Geotechnical Report stated that the proposal
would require excavating between about 5 and 12
metres below the ground surface with the deeper
excavation being at the north eastern end of the
site and the shallower adjacent to Close Street.





This report concluded that the proposal was
satisfactory subject to the recommendations.
Appropriate conditions are to be imposed.

A stormwater plan has been provided and
Council’s engineers raise no objection to this plan.
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Table 1: Canterbury LEP 2012 -– Compliance Table
Cl

6.6

6.7

Requirement

Proposal

Comply

regard to the soil characteristics affecting
on-site infiltration of water, and
(b) includes, if practicable, on-site stormwater
retention for use as an alternative supply to
mains water, groundwater or river water,
and
(c) avoids any significant adverse impacts of
stormwater runoff on adjoining properties,
native bushland and receiving waters, or if
that impact cannot be reasonably avoided,
minimises and mitigates the impact.
Essential services
Consent must not be granted to development
unless services essential for the development are
available or adequate arrangements made (water,
electricity, sewerage, stormwater drainage,
vehicular access.
Mixed use development in business zones
This clause applies to land in B1 Neighbourhood
Centre, Zone B2 Local Centre, and Zone B5
Business Development. Despite any other
provision of this Plan, development consent may
be granted to a mixed use development, on land
to which this clause applies, incorporating
residential accommodation and a medical centre.

There are adequate services on the site for the
proposed development.



This clause applies to the proposed development.
This clause allows the proposal.



Clause 4.6 Variation
The objectives of clause 4.6 are to provide some level of flexibility in applying
certain development standards to particular development and to achieve better
outcomes for and from development in particular circumstances. As such,
consent may be granted for development which would contravene development
standards, in this case non-compliant height and FSR, as specified in clauses 4.3
and 4.4 of the Canterbury Local Environmental Plan (Height of Buildings Map)
and (Floor Space Ratio Map).
However, consent can only be granted for development which contravenes a
development standard if the consent authority has considered a written request
from the applicant to do so. Pursuant to provision of Clause 4.6(3) the written
statement must demonstrate that compliance with the development standard is
unreasonable and that there are sufficient environmental grounds to justify
contravening the development standard. These matters are separately discussed
below.
Height
The development seeks a variation to Clause 4.3(2) of CLEP 2012 relating to the
height of buildings for the subject site.
The maximum permissible height for the site is 27m. The building exceeds the
height by between 0.9m and 1.7m.
In accordance with Clause 4.6(3), for Council to consent to an exception to a
development standard it must have considered a written request from the
applicant that seeks to demonstrate that:
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“

(a) that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the case,
and
(b) that there are sufficient environmental planning grounds to
justify contravening the development standard.”

The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
summarised below:
•
•
•

•
•

The reinvigoration of a low use site with a new vibrant modern building,
that although marginally greater in height respects its surrounding s and
reduces its impact on nearby residential properties.
The increased height derives from the provisions of access to the rood
top communal open space, with these facilities adding to the amenity of
future residents and providing a belter outcome in terms of liveability
The greater height is not readily evident from the public domain. The
central location of the lift and stairs reduce their visibility from the
public domain. This setback is further strengthened by the stepping of the
two upper floors of the building
The lack if impact in terms of privacy, solar access and amenity form the
proposal and its respect of the existing residential properties.
The matter of the roof top open space facilities breaching building height
limits has been considered by Council in relation to a number of recent
DA’s and accepted on the basis of improved amenity these facilities
provide for the future residents.

Pursuant to Clause 4.6(4)(a) consent cannot be granted unless Council is
satisfied that:
“

(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out,”

The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the height clause ultimately applying the tests established
in Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is unreasonable and
unnecessary and indicated that the standard has been abandoned in light of other
approval variations.
The case law indicates that if any of these methods are satisfied then the
departure to the standard can be supported. In respect of this site, it is considered
that the proposal satisfies method 1 for the reason outlined earlier to address
clause 4.6(3) of the LEP as the development presents reflects that of the
approved development opposite at 2A Charles Street and mimics the approved
setbacks as these two buildings will combine to present as a gateway entry to the
southern portion of the Canterbury Town Centre, achieving the objectives of the
control.
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Additionally the building appears as 9 storey form (as seen by Canterbury
Road) and the provision of the central lift core within the rooftop provides
appropriate lift/stair access to the roof top communal open space, without
compromising the stated underlying objectives of the building height controls.
This is a preferred environmental planning outcome as compared to the removal
of these facilities from the development.
The proposal meets the intent of the objectives of the height standard in that the
variation will have no significant adverse environmental or amenity impacts as a
result of the height, bulk and scale of the proposed development and will be
consistent with the desired future character of the area as sought by CDCP 2012.
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a building height development standard. The court
indicated that merely showing that the development achieves the objectives of
the development standard will be insufficient to justify that a development is
unreasonable or unnecessary in the circumstances of the case for the purposes of
an objection under Clause 4.6, (and 4.6(3)(a) in particular). Further, the
requirement in clause 4.6(3)(b) to justify that there are sufficient environmental
planning grounds for the variation, may well require identification of grounds
particular to the circumstances of the proposed development - as opposed merely
to grounds that would apply to any similar development on the site or in the
vicinity.
The particular circumstances of this development are considered to be the
provision of the rooftop common open space area. The height departure is a
result of the desire to provide appropriate lift and stair access to this area to
facilitate its use by future residents. Compliance with the control could be
achieved by removing the communal open space however there is not sufficient
space or solar access available to the remaining areas of common open thereby
reducing the amenity to the future resident. Further, the removal of communal
open space access would be a burden placed on the amenity of the future
occupants that is far greater than any benefit that could be achieved by insisting
on strict compliance.
The height variation has been considered and is satisfactory and appropriate in
terms of the objectives of the height standards contained in Clause 4.3(1) of
CLEP 2012. In this instance, compliance with the standard is deemed to be
unreasonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Pursuant to the provision of Clause 4.6(4)(b) the concurrence of Secretary is
assumed having regard to previous advice received from the Department of
Planning and Infrastructure in Circular PS-08-003.
FSR
The development seeks a variation to Clause 4.4(2) of CLEP 2012 relating to the
floor space ratio for the subject site.
Specifically, the site comprises two floor space ratio zones, comprising proposed
maximum FSR’s for the site of 3:1 and 2.75:1. The resulting maximum
permissible gross floor area (GFA) on the site is 3,734.95m². The proposal
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involves a GFA of 7,672m² with an FSR of 6.1:1, representing an additional
3,937.05m² over the maximum permissible floor space. This is a 105.4%
variation from the maximum permissible FSR.
The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
summarised below:
•
•

•
•
•
•
•
•
•
•
•

Greater internal floor areas for the units are provided than prescribed
under the RFDC increasing residential amenity;
The resultant building is within the permissible building envelope with
the variation not resulting in the bulk and scale of the building
increasing nor creating impacts in terms of shadow or loss of solar
access greater than that expected under the relevant planning
framework;
The proposal provides for a reinvigoration of the site.
The proposal provides an outcome envisaged by the planning controls to
seek an increase in residential development close to the railway;
A proposal which achieved numerical compliance would not alter the
overall height and bulk of the building when viewed from the public
domain.
The proposal will increase housing choice and affordability in the area;
A compliant proposal would reduce the available units in the area and
would not result in the orderly and economic development of land.
The building will “fit” within its future locational setting with the
surrounding buildings.
There is a miss-match between the FSR and height controls.
The proposal satisfies the objectives of the FSR development standard
and Clause 4.6.
The number of units could be reduced as could the internal size of the
units. As proposed, 80 of the proposed 88 units (90.9%) are larger than
the minimum RFDC rule of thumb, with 32 (36.3%) more than 10%
larger. In this context, reductions to achieve FSR compliance would
simply reduce the number of units and their internal amenity, which
would be a disbenefit to future residents.

Pursuant to Clause 4.6(4)(a) consent cannot be granted unless Council is
satisfied that:
“

(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out,”

The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the FSR clause ultimately applying the tests established in
Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is unreasonable and
unnecessary and indicated that the standard has been abandoned in light of other
approval variations.
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The proposal meets the intent of the objectives of the floor space ratio standard
in that the variation will have no significant adverse environmental or amenity
impacts as a result of the height, bulk and scale of the proposed development
and will be consistent with the desired future character of the area as sought by
CDCP 2012.
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a building height development standard. The court
indicated that merely showing that the development achieves the objectives of
the development standard will be insufficient to justify that a development is
unreasonable or unnecessary in the circumstances of the case for the purposes of
an objection under Clause 4.6, (and 4.6(3)(a) in particular). Further, the
requirement in clause 4.6(3)(b) to justify that there are sufficient environmental
planning grounds for the variation, may well require identification of grounds
particular to the circumstances of the proposed development - as opposed merely
to grounds that would apply to any similar development on the site or in the
vicinity.
In regards to FSR the particular circumstances of this development are
considered to be the provision to mimic the approved built form opposite on
Canterbury Road (DA-579/2013) to create a significant gateway entrance to
Canterbury’s southern town center.
The proposed design will enhance the streetscape quality and provide a suitable
gateway entrance to the southern portion of the Canterbury Town Centre. This is
achieved by mimicking the nil setback to Canterbury Road of the approved
building opposite. And in this regard the development is compatible with the
envisaged streetscape. The floor space ratio variation is also unlikely to have any
unexpected or undue impact on the amenity enjoyed by residents of surrounding
properties in terms of its height, bulk, scale, overshadowing, privacy impacts,
view loss or visual impact.
The applicant also submitted an independent urban design review of the built
form prepared by AE Design Partnership. The urban design review states the
following:
In accordance with clause 3.2.6 of the Canterbury DCP 2012 (and the
Canterbury Town Centre Structure Plan), the proposed built form will
emphasize the site as a foreground treatment location, strengthening the
legibility of the urban structure and creating an emphasis on the gateway
to the Canterbury Town Centre.
The visual impact of the upper level setback control (clause 3.2.6 of the
Canterbury DCP 2012), which mandates a further setback above the 4th
level is negligible when passing through Canterbury Road from ground
level. If necessary, the applicant is willing to provide a change of
building materials and finishes to emphasize the podium of the building.
Overall, the proposal is compatible with the development on adjoining
sites and will facilitate the desired future character of the Canterbury
Town Centre.
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It is noted that whilst the site is affected by two FSR zones, being 3:1 and
2.75:1, the permissible height is not reduced in that same part to accord with the
lower FSR.
The floor space ratio variation has been considered and is satisfactory and
appropriate in terms of the objectives of the standards contained in Clause 4.4(1)
of CLEP 2012. In this instance, compliance with the standard is deemed to be
unreasonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Therefore the current proposal is a preferable outcome from an environmental
planning perspective and demonstrates that there is merit in varying the height
and FSR control to achieve a better design response on the site. Having regard to
the above commentary, it is considered appropriate in this instance to support
the submission under Clause 4.6 of LEP 2012 to permit the proposed
development.
Pursuant to the provision of Clause 4.6(4)(b) the concurrence of Secretary is
assumed having regard to previous advice received from the Department of
Planning and Infrastructure in Circular PS-08-003.
•

Canterbury Development Control Plan 2012 (CDCP2012)
The controls of the CDCP 2012 relevant to the current proposal include Part 3:
Business Zones and Part 3.1: Business Centres (Appendix 3.2 Canterbury Town
Centre), which are addressed in Table 3. The relevant controls in Part 6,
including 6.1 (Access), 6.2 (Climate and energy), 6.3 (crime prevention), 6.8
(traffic) and 6.9 (waste) are considered in Table 4. The controls in Parts 6.4
(Engineering) and 6.6 (Landscaping) are outlined on the relevant plans and
considered by Council’s referral officers.

Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl
3.1.2
Site
amalgamatio
n&
minimum
frontage

Requirement
•
•
•

Min frontage – 12m – 18m (B1/B2 zone);
Min lot (Canterbury Town Centre) - 1500m²
Amalgamated sites (Figure 3.1) - see below

Subject site

Proposal

Comply

The site has a minimum frontage
to Canterbury Road of 19.2m and
site area of 1283.3m². Combined
with the adjoining development,
the overall proposal generally
satisfies the minimum area and
frontage and combines the
remaining of lots in the required
amalgamation pattern.

No
Refer
Note 1

The lots at the southern end of this
amalgamation pattern comprise No
6-8 Close Street which have
already obtained approval for
redevelopment into shop housing
development in accordance with
the LEP controls (see background
section).
The owner of 224 Canterbury
Road has indicated that they do not
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.1.4
Site Isolation

New development should not result in isolation of a
neighbouring property that could not accommodate
redevelopment.

wish to sell at this time.
Documentation to this effect has
been submitted.
Whilst not specifically adjoining
this subject application as a
combined application (Stage 1 and
2) there will be site isolation as
outlined above in relation to No
224 Canterbury Road Canterbury.

No
Refer
Note 1

3.1.5
Retention of
facades
3.1.6
Height

Max height >5 storeys.

N/A

Max height >5 storeys, comprehensive redevelopment
is permitted and facades do not need to be retained.
Building height - refer CLEP max height (27m).

Approx.26.5m(RL 39mAHD)

Yes

Min3.3m floor to ceiling height for ground floor

3.5m

Yes

Min 2.7m floor to ceiling height for residential floors

2.7m

Yes

Min 2.8m ceiling height car parking floor

3.0m

Yes

Residential - max 18m depth from glass line to glass
line

13.1m22.8m

Commercial/retail – Depth 10m -24m
Max length of any wall - 50m (may be longer with 9m
x 9m indent deep soil area).
No of storeys at street - 1- 4 storeys

15 – 20 metres
There are no walls >50 metres.

No
Refer
Note 2
Yes
Yes

There is no setback of any of the
floors such that the building is 9
storeys at the street.

No
Refer
Note 3

Min setback 3m from street boundary

Setback 3 metres at street
boundary, with encroachment only
of awnings over the ground floor
commercial (see below). Balconies
provide some setback along the
front building façade.
There is no setback of any of the
floors such that the building is 9
storeys for the entire building.

Yes

3.1.7
Depth/
footprint

3.1.8
Setback
(B2 along
C’bury Rd)

Upper level setback - Above 4 storeys additional 5m.

Do not present a flat façade along the setback line provide articulation and variation.

No side setback in the B1 or B2 zones when desired
character is for a continuous street frontage.
3.1.9
Building
separation

Up to 3 storeys = 6m min
4 storey = 12m min
5 to 8 storey = 18m
9 + = 24m
Zero building separation can be used in appropriate
contexts, such as in a main street, to maintain a street
wall building type with party walls.

3.1.10
Exceptions to
setbacks

Minor building elements may project into minimum
setback area - underground parking, awnings and
balconies and bay windows.

No
Refer
Note 3

There is no variation in terms of
the face of the building with some
articulation provided only by
balconies.
Nil side setback appropriate in this
town centre location.

No
Refer
Note 4

The buildings on the site are 9
metres apart (no habitable rooms
or balconies facing each other),
with habitable balconies being 18
metres apart within the site. The
only adjoining building is to the
Southwest which is part of this
overall development. A nil side
boundary setback is acceptable in
this location, with the open plaza
area providing adequate light and
ventilation.
The awning over the ground floor
commercial is proposed to project
into setback.

Yes

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.1.11
Public
domain

Incorporate public pedestrian through-site movement,
public open space, and other public domain
improvements as shown on the public domain
diagrams.
Car parking and bicycle spaces -Part 6.8.
Integrate basement parking, restrict to building
footprint; Basement podium not to protrude >1m
above existing ground.
New vehicle access not permitted from Canterbury
Road,
Limit vehicular access points, provide separate vehicle
and pedestrian entries,
Optimise opportunities for deep soil, active street
frontages, and good streetscape design,
minimise loss of street parking.
Maximum 6m width for access driveways.

Addressed in the Canterbury town
centre controls below.

-

The basement is integrated into the
design of the building and is below
ground level.

Yes

There is no vehicle access form
Canterbury Road and there is
separate vehicle and pedestrian
access. There is no deep soil
planting, which is satisfactory in a
town centre, although landscaping
is integrated into the site as
podium planting.

Yes

Integrate car parking, vehicle ramps, driveways
and entries, ventilation grills and screens into the
overall facade and landscape design.
Locate parking entries on secondary streets, rear
lanes or internal driveways where possible.
Minimise impacts on adjoining residences of noise,
exhaust fumes and headlight glare.

The basement is below ground and
integrated into the design. The
vehicle entry point is from Close
Street
(via
adjoining
development).
There will be minimal impacts to
residential development from
vehicles using the basement since
the land opposite the ROW
through
the
Close
Street
development is also part of the B2
zone (commercial at ground level).
There is adequate provision for
these
areas
clear
of
the
manoeuvring area in basement.
This will be included in consent
conditions (where applicable).

Yes

Bicycle parking is provide in
basement and commercial spaces
are confined to top floor of
basement away from majority of
resident spaces. Lift access is
provided to all levels from the
basement.

Yes

The proposed basement
underground and access is via
adjoining site. The basement
integrated into the design of
development.

is
the
tis
the

Yes

The proposal is of contemporary
design and is appropriate in the
town centre.

Yes

3.1.12 Car
parking

Keep all loading docks, parking areas and driveways
clear of goods and do not use for storage, including
garbage storage.
Signposting and line marking in accordance with AS
2890.1.
3.1.13
Basement
parking

3.2.1 Context

Basement parking and ramps
• Secure bicycle parking easily accessible from
ground level, from apartments and other uses on
site.
• Provide shared multi-use parking and access
driveways where possible:
• Separate long term (resident & employee) and
short-term (shopper & visitor) parking, separate
parking for residential and non-residential users
(secure access to long-term parking).
• Ensure safe and efficient lift access from all
parking.
Basement parking appearance
• Improve appearance - recess car park entries from
main building façade alignment,
• Avoid black holes in the facade
• Return facade material into the car park entry
recess for the extent visible from the street, and use
materials similar to the façade on any interior of
the car park that is visible from the street – conceal
services, pipes and ducts.
Building form and design do not have to mimic
traditional features, but should reflect these in a
contemporary design.

Yes

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.2.2
Street
address

Entries
• Locate entries so they relate to existing street etc.
• Provide awning over entry to contribute to
legibility of development and public domain.
• Provide accessible entries for all potential use such
as furniture.
• Provide entries to upper levels in business centres,
from the street front facade to encourage activities
on ground floor and service activities to rear of
buildings.
Habitable rooms
• Face habitable rooms towards the street, private
open space, communal space, internal driveway or
pedestrian ways in order to promote positive social
interaction and community safety.
• Avoid long spans of blank walls along street
frontages and address both street frontages with
façade treatment, and articulation of elevations on
corner sites.
• Incorporate contrasting elements in the façade use a harmonious range of high quality materials,
finishes and detailing.
• Express building layout or structure in the façade architectural features such as columns, beams,
floor slabs, balconies, wall opening and
fenestration, doors, balustrades, roof forms and
parapets are elements that can be revealed or
concealed and organised into simple or complex
patterns.
• Design facades to reflect the orientation of the site
using elements such as sun shading devices, light
shelves and bay windows.
• Modulate wall alignment with a step in of min 1m.

The entry is clearly identifiable on
the street frontage and there is an
awning proposed at ground level.
The residential entry is visible
from the street and will allow for
use at all levels for various
purposes.

Yes

There are numerous balconies
facing the street as well as entry
points overlooked by the units.
There is a public plaza area which
is overlooked by the units.
There are no blank walls facing the
street, with a well-articulated
façade along the street.

Yes

3.2.3 Facade
design &
articulation

3.2.4 Façade
details

Where there is no characteristic built form
• Modulate facades with a scale and rhythm that
reflects the intended use of the building, and the
desired context as expressed on the building
envelope diagrams.
Solid and void ratio
• Balconies and voids not to dominate publicly
visible facades.
• Use a solid to void ratio in the vicinity of 50%,
with each facade measured independently.
Disharmony arises when the range of solid to void
is extreme, such as fully glazed facades or those
with multibalcony ‘egg crates’.
• Voids include fenestration, balconies, porches and
loggias.
• Do not include shopfronts in the 50% solid to void
ratio calculation.

No
Refer
Note 4

There are contrasting elements in
the façade including a variety of
materials, finishes and recesses in
the form of balconies and
windows.
The façade has various building
elements integrated into it
including
balconies
and
balustrades, external fixtures and
differing materials which provides
significant articulation.
However as the balconies align the
impact of the building articulation
is reduced.
There are numerous steps into the
front facade for balconies,
windows and entries.
Wall
alignment adequately modulated.
As above.

There is an equal ratio of solid to
void within the façade of the
primary street frontage.

Yes

There are voids in the front facade
for balconies and entries.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

3.2.5
Shopfront

3.2.6
Corners,
gateway sties
&foreground
treatments

Requirement

Proposal

Comply

Balconies
• Use balconies in moderation and integrate them
into overall composition of façade - do not use a
monotonous or repetitive configuration of
balconies.
• Where possible place balconies facing an internal
courtyard and do not place all balconies on an
external façade.
• Use balcony types that respond to the street
context, building orientation and residential
amenity.
• Use lightweight materials and construction for
balconies.
• Construct balcony balustrades with glass panels,
open metal framing, board or sheet cladding, rather
than entirely of masonry, or break up significantly
blank walls of masonry with panels.
Windows
• Locate and proportion windows to minimise scale
and bulk of new building:
• Large windows are most-effective when they are
located at the corners of a building, or if they are
designed as projecting bay windows,
• Screen major windows with blinds, louvre screens,
awnings or pergolas.
• Windows on street frontage are transparent (not
mirrored) to provide visibility between interior and
exterior spaces, allow for surveillance of street and
provide interest for pedestrians:
• Do not place external solid roller shutters or brick
walls on shopfronts (transparent or open grille
shutter (design and materials to be satisfactory to
Council) behind glass shopfront if required).
• Consider alternatives to shutters such as the
installation of a security alarm, a well-lit
shopfront, and security patrols as a deterrent to
criminal activity:
• Where the shop use will not require a window
shop display, consider folding or sliding glass
doors that incorporate expanding security doors or
grilles behind the glass doors:
• Gateway and foreground treatment sites are shown
on the envelope diagrams in Part 3.1.
• Emphasise important corners and gateways to
centres with foreground treatments that are
visually prominent against the background built
form, in order to improve understanding of each
centre - use stronger foreground treatments for
gateway buildings.
• Use corner features, wrap around balconies,
vertical elements, changes in materials or colours
and the like to emphasise corner buildings –
vertical corner features do not exceed 1.5m above
the maximum height of the building, or 2m for
gateway sites.
• Variation to the front setback requirements may be
considered to emphasise a corner or gateway
building.
• Retention of characteristic facades may be given

Balconies are spread over various
facades, including the front/street
and the internal facades. There is a
mix of painted surfaces and
masonry for balcony balustrades
and the balconies overlook the
public plaza areas.

Yes

There are a variety of windows
proposed along the various
facades.

Yes

Shopfronts are proposed along the
Canterbury Road frontage of the
development as well as along the
facades along the public plaza
area.

Yes

Refer below for gateway treatment
on this site pursuant to Part 3.2 of
the DCP.

Yes

The site is not a corner site.

Front setback is satisfactory.

Façade retention not required.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

An awning cantilevered from the
first floor overhangs the street and
has a height of around 3.5 metres.
This is the most appropriate form
for the street given its location
within a town centre.

Yes

The proposal involves a flat roof
which is appropriate in this
context.

Yes

precedence over emphasising corner and gateway
sites.

3.2.7
Frontage
types

3.2.8 Roof
design

Cantilevered Awning
• Façade of building is built to front street boundary.
An awning cantilevered from building facade just
underneath the first floor overhangs the footpath
by 3m. The footpath is covered so that pedestrians
are able walk underneath the awning.
• Awning height is in the range of 3.2m - 4.2m from
natural ground level.
• Place awning so that it complements the height,
depth and form of the desired character or existing
pattern of awnings, and provides sufficient
protection from sun and rain.
• No steeply pitched roofs that accentuate bulk – use
roof pitch of 10º or less.
• Emphasise building articulation with roof shape
and alignment.
• Relate roof design to size and scale of building,
elevations and three dimensional building form –
including design of any parapet or terminating
elements, and the selection of roof materials.
• Respond to site orientation of the site.
• Relate roof design to desired built form and
context (articulating the roof, or breaking down its
massing on large buildings, to minimise the
apparent bulk).
• Using special roof features (elevated roof
elements, which relate to the desired character of
an area, to express important corners.
• Integrate service elements into roof (lift over-runs,
service
plant,
chimneys,
vent
stacks,
telecommunication
infrastructure,
gutters,
downpipes and signage).
• Roof - sustainable functions (RWT, solar).

Building articulation emphasised
by the shape of the roof.
There is no equipment on the roof
which detracts from the design of
the building. There is no proposed
use of the roof for any sustainable
features.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.2.9 Services
and utility
areas

• Integrate services and utility areas with design of
whole development.
• Screen air conditioning units behind balcony
balustrades, Provide screened recesses for water
heaters rather than surface mounting them on
exterior walls,
• Locate meters in service cabinets.
• Provide communal rooftop antennas.
Mailboxes
• Discretely located mailboxes at front of the
property in accordance with Australia Post
standards.
Siting solar hot water systems
• Locate system so it is not visible from the street or
other public places.
• Locate and orient new development to maximise
visual privacy between buildings on and adjacent
to the site, and to minimise direct overlooking of
rooms and private open space:
 Provide adequate building separation, and
rear and side setbacks when appropriate,
 Orient windows of new living areas, and
balconies or terraces, towards the street and
rear of the lot, particularly on narrow sites, to
use the street width and rear garden, or
podium depth, to increase the separation
distance, and avoid directly overlooking
neighbouring residential properties.

The services are integrated into the
design of the development and
where not shown on the plans
appropriate
conditions
are
recommended. Mailboxes can be
provided.

Yes

Visual privacy is maximized
within and between sites given the
main orientation of windows and
balconies is to either street or the
public plaza area in the central
portion of the site. There is
adequate
building
separation
within the site and there is a lack
of immediately adjoining buildings
in which overlooking would be of
concern.
Visual privacy is therefore
maximised by unit configuration
and reasonable distances from
habitable rooms between buildings
There is limited overlooking
between balconies since the
balconies are spread over the
various
facades
of
the
development.
The communal area at ground
level is adequately separated from
habitable rooms and balconies on
the upper floors.

Yes

• Change the level between ground floor apartments
with their associated private open space, and the
public domain or communal open space.

There are no ground floor units.

N/A

• Use detailed site and building design elements to
increase privacy without compromising access to
light and air - offsetting windows of apartments in
new development and adjacent development
windows, recessed balconies and/or vertical fins
between adjacent balconies, solid or semi-solid
balustrades to balconies, louvre or screen panels to
windows and/or balconies.

Windows of new living areas, and
balconies suitably orientated.

Yes

3.3.1 Visual
privacy

• Use balconies to screen other balconies and any
ground level private open space.

• Separate communal open space, common areas
and access routes through the development, from
the windows of rooms, particularly habitable
rooms.

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.3.2 Acoustic
privacy

Adjoining railway or busy road
• Address ‘Development Near Rail Corridors and
Busy Roads (Interim Guideline’), NSW
Department of Planning.
• Comply with ‘A Guide to Working in and Around
Rail Corridors’ and requirements of the Rail
Infrastructure Corporation and State Rail
Authority ‘Interim Guidelines for Applicants –
Consideration of Rail Noise and Vibration in the
Planning Process’.
General
• Lower levels facing the road or rail to:
 Locate windows facing the noise source and
ensure that total unprotected window area is
minimal (and following Building Code) so as
to limit amount of airborne noise entering the
built fabric,
• Ensure the detailing of the window types
addressing the corridors are designed and
constructed to attenuate excessive noise (double and triple glazing and insulated to
manufacturers standards),
• Balcony parapet walls constructed of solid
masonry or materials of similar sound
attenuating qualities.
• When designing public spaces fronting busy
roads and rail corridor at ground level,
consider the use of elements such as moving
water and screens to achieve sound
attenuation.
Balconies and private courtyards
• Min area – 10% of dwelling GFA (2+ bed units).
• Primary balcony - 8m² (1 bed) ;12m² (2+ beds)
• Min depth of 2m for primary balcony.

The Acoustic report submitted
with the application adequately
addresses these issues with various
be
recommendations
to
incorporated as conditions of
consent.

Yes

Addressed in the Acoustic report.
The proposal will comply with the
BCA.

Yes

• All units have balconies which
are a min 10% of GFA;
• Primary balconies satisfy min
sizes with exception of several
2 bed units comprising Units 4,
10, 16, 22, 28, 34, 40 & 46 in
northern corner which have
balconies 10.5-10.8m².
• Balconies >2m deep.
• No min size for studios (6m²).
Each unit has a POS as a balcony,
ranging from 6m² (studios) and
8m² - 15m² (1 & 2 bed units).

No
Refer
Note 5.

3.3.3 Open
space

Private open space (POS) design
• Shop top housing open space may include a
balcony or garden terrace on a podium level
• Provide privacy to POS - locate or screen to
prevent direct overlooking;
• Locate adjacent to main living areas (living/
dining/family room or kitchen) with direct access.
• Min 2.5m by 2.5m (1 area) suitable for outdoor
dining with dining table & 2-4 chairs,1 additional
area s for outdoor clothes drying, concealed by
shutters, screens, fences or tall opaque balustrades.
• Design open space to accommodate variety of
activities.
• For dwellings with a single open space, irregular
“L” or “U” shapes preferred to separate uses,
• Design principal POS as ‘outdoor room’ - privacyscreens, sun-shading, pergolas or shrubs and trees,
midwinter sunlight, privacy, next to principal
indoor living areas.

Yes

All POS areas area adjoining
living areas with good privacy
from within the development.
There is sufficient space for
table/chairs and min dimensions of
2.5m x 2.5m area.
The majority of the balconies face
north, with the exception of the
studio unit on each floor.
Each POS can function as an
outdoor room.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

3.3.4 Internal
dwelling
design

3.3.5 Housing
choice

Requirement

Proposal

Comply

Balconies design
• Provide additional amenity and choice with
secondary balcony (Juliet balcony) or operable
wall with balustrades, adjacent to bedrooms.
• Balcony to take advantage of local climate and
context.
• Design balustrades to allow views and casual
surveillance of street and visual privacy.
Communal open space (COS)
• Podiums or terraces, deep-soil setback or
separation between buildings:
• Min 6m dimension for COS.
• Consolidate COS into recognisable areas.
• Sunny locations, adjacent to/visible from main
building lobby.
• Windows to overlook COS and approaches to
main building lobby.
• Screen walls max 1.2m high.
• Min 10% of site area as COS on sites >500m².
• Child play areas, indoor areas/gyms encouraged.
Room dimensions
• Accommodate range of furniture typical for room.
• Min width – 3.5m for living area, main bedroom.
• Min width – 3m for secondary bedroom

The balconies have been designed
with generally solid balustrades
and surveillance of the street is
provided. Local views and solar
access are accommodated for the
balconies.

Yes

The proposed plaza area comprises
an area of 304m² (min area
required is 128m²) with a
dimension >6m.

Yes

These minimum dimensions have
been achieved. There are various
layouts to suit appropriate
furniture layouts in the units.

Yes

Storage:
• Min storage - 6m³ (1 bed); 8m³ (2 bed); 10m³ (3+)
• Mix of unit sizes - studio, 1, 2, 3 and 3+ beds.
• 10%
of
units
(>30
units/building)
accessible/adaptable apartments.
• Commercial uses on ground floor - potential future
changes.
• Promote
housing
choice
with
private
gardens/terraces directly accessible from main
living spaces, maximising accessible and visitable
apartments on ground floor, change /partial change
in use (home office accessible from street).

Storage provided for units in the
basement (6m³ and 8m³).
Unit sizes proposed are:• 8 x studio units (9.1%)
• 24 x 1 bed units (27.3%)
• 56 x 2 bed units (63.6%)
• 10 adaptable units (11.4%);
• Various units with a study.
• No ground floor residential
which is appropriate for this
site.

Yes

Appendix 3.2 Canterbury Town Centre
• Redevelop the Riverfront district into an attractive
Aims (page
vital and vibrant mixed-use environment via a rich
P3.1.5)
network of publicly accessible spaces & places
• Create attractive waterfront along Cooks River
through pedestrian and cycle ways, landscaped
open spaces, opportunities for outdoor activities.
• Reinstate the role of the Traditional Centre on
Canterbury Road.

The proposal provides for a mixed
use development in the ‘riverfront
precinct’ which allows for an
active
street
frontage
and
common/public open space. .

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

A public plaza is proposed at
ground level which links with the
adjoining site. This is not strictly
requires on the subject site under
the DCP, however, has significant
public benefit and is therefore
supported.

Yes

Specific
heights in
storeys
(Figure 3.2.2)

The proposal comprises 9 storeys.

No
Refer
Note 6.

Canterbury
Town Centre
public
domain
structure
plan
(Figure 3.2.3)

The proposal is not located on land
proposed for the town square,
however, a plaza is proposed at
ground level.

Yes

The proposal provides for a
forecourt with landscaping along
Canterbury Road as well as a
public plaza which wraps round to
the adjoining site.

Yes

Structure
plan
(Figure 3.2.1)
Squares/plazas:
Civic Square

Town Square

Canterbury
Town Centre
corner
treatment
sites (Figure
3.2.4)

Potential foreground
treatment location
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Parking and
vehicle access
(Figure 3.2.5)

Proposal

Comply

The proposal involves vehicle
access from Close Street (via the
adjoining site). Off-street car
parking is provided in the
basement car park.

Yes

Table 4: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

Requirement

Part 6.1: Access and Mobility
6.1.5
• A compliance report in relation to the Disability
Assessment
(Access to Premises-Buildings) Standards.
Table:
• Access in accordance with the BCA and AS
1428.1 & 1428.2 – (AS 1428.2 advisory only). For
lifts – disability access as per AS 1735.12 as
required by the BCA. Appropriate access for all
persons through the principal entrance of a
building to be provided.
• A continuous accessible path of travel to all
required facilities.
• In a car parking area containing 10 or more
spaces, one space to be provided for each 50
parking spaces or part thereof for employees.
Part 6.2 – Climate, and energy and resource efficiency
6.2.1 Site
Design and orientate the building to maximise solar
layout &
access and natural lighting, without unduly increasing
building
the building’s heat load.
orientation

Proposal

Comply

The proposal provides access
ramps to the plaza area and
provides lifts to the upper levels
and the basement. An Access
report has not been provided,
however, will be imposed as a
condition of consent.

Yes

The proposal is generally
orientated to the north such that
the majority of living areas and
balconies have a northerly
aspect.

Yes

6.2.6 Daylight
& sun access
(New
buildings in
business
zones)

At least 70% of the proposed apartments’ living area
windows and private open space (balconies) receive at
least 2 hours sunlight between 9.00 am and 3.00 pm
on 21 June.
At least 50% of any communal open space receives 2
hours of sunlight between 9.00 am and 3.00 pm on 21
June.

69 units (78.4%) of units will
receive at least three hours
sunlight between 9am and 3pm
in mid-winter.
The two roof terrace areas of
communal open space received
adequate sunlight.

Yes

6.2.6 Daylight
and sun
access
(Existing
dwellings
adjoining
new
residential)

Siting and form of new developments shall protect
existing neighbouring dwellings:
• At least 2 hours sunlight between 9.00am and
3.00pm on 21 June shall be retained for existing
indoor living areas and at least 50% of the
principal portion of existing private open space, or
• If a neighbour currently receives less than 2 hours
sunlight then siting and form of proposed
buildings shall be adjusted to maintain existing
sunlight.
Provide natural cross ventilation to at least 60%
dwellings, and natural ventilation to 25% of kitchens

The property adjoining the
subject site at No 224 would
receive almost no sunlight
between 9.00am and 3.00pm in
mid-winter. The development
further to the west at No 226240 would receive morning sun
in midwinter.

No
Refer to
Note 7

63.6% (56 of 88) of units are
naturally cross ventilated. All

Yes

6.2.7
Ventilation

Yes
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Table 4: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

Requirement
in a multiple unit development.

(Residential
and mixeduse)

Use entranceway as ventilation pathway to units.
Where natural ventilation is not possible, energy
efficient ventilation devices such as ceiling fans
considered as alternative to air conditioning.
Limit residential building depth to 18m glass line to
glass line to support natural ventilation - rear of any
habitable room should not be >8m from window.

Part 6.3 Crime Prevention
Allow natural observation from the street to the
6.3.2.
dwelling, from the dwelling to the street, and between
Residential
Development dwellings.
Provide an appropriate level of security for individual
dwellings and communal areas.
Design dwellings and communal areas to provide a
sense of ownership.
Locate
public services in areas of high activity.
6.3.3.
Commercial / Allow for natural surveillance and suitable streetscape
appearance.
Retail /
Industrial & Provide entries that are clearly visible from the street.
Maximise the access and visibility of facilities.
Community
Use building materials that reduce opportunity for
Facilities
intruder access.
Provide
adequate lighting.
6.3.4 Car
Use materials that enhance natural surveillance within
Parks
the car park.
Allow natural observation.
Ensure clear sight lines throughout the parking area.
Design car parks to allow for natural surveillance.
Provide security to monitor access to area.
Ensure ease of access and safety within the car park.
Clearly distinguish between private and public space.
Ensure that parking areas are clearly identified by
signage to prevent unintended access and to assist
persons trying to find their car.
Part 6.8 – Vehicle Access & Parking
Shop top housing in B2 zones – Large Centres:
6.8.3
• Studio: 0.25 spaces/dwelling (8 x 0.25 = 2 spaces)
Minimum
• 1 bedroom: 0.8 spaces/dwelling (14 x 11.2 spaces)
parking &
servicing
• 2 bedroom: 1 space/dwelling (56 x 1 = 56 spaces)
requirements • 3 bedroom +: 1 space/dwelling (N/A)
• Adaptable – space/unit (10 x 1 = 10 spaces)
• Visitor Parking: Not required (N/A)

Commercial in B2 zone
• Commercial/office - 1 space/60m² or shops (10.8
spaces = 11 spaces);
• Minimum 1 courier parking space
• Car wash (10+ units) – 1 car wash bay

Proposal

Comply

kitchens are within 6.5m of a
window.
As required.

Yes

Natural ventilation
achieved for units.

generally

Yes

Building depth of the residential
floors ranges from 13.1m 
2.8m. This is addressed in
DCP Part 3 assessment (note 1).

Refer to
Note 2

There is adequate surveillance
of public areas from within the
proposed units.
There is adequate security with
separate
residential
access
provided from lobby areas.
This is achieved in the plaza
area.
There are clear entries from the
street and shopfronts along
Canterbury Road allow for an
active
frontage
with
surveillance. Solid construction
materials
reduce
crime
opportunities.
There are minimal entrapment
opportunities in the basement
and there are generally clear
lines of sight throughout the
basement. There will be
adequate lighting provided as
required by the BCA.

Yes

Yes

Yes
Yes

Yes

Residential spaces required –
79.2 spaces.
Residential spaces provided –
81 spaces (including 9 adaptable
spaces). 80 car parking spaces,
including 10 adaptable spaces,
are to be allocated to residential
via conditions.

Yes

10 commercial spaces are
provided (including 1 adaptable
space). 11 car parking spaces to
be allocated to commercial via
conditions. Courier spaces can
be provided via condition.
Can be provided via condition.

Yes

Yes
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Table 4: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

Requirement

Bicycle spaces
• Residential - 1 space/5 dwellings (17.6 spaces);
• Commercial – 1 space/200m² (staff) and 1
space/750m² over 1000m² (visitors) – 4 spaces for
staff required.
Part 6.9 – Waste Management
Submit a statement in relation to the waste that will be
6.9.1
Demolition & generated in the demolition and construction phase.
construction
phase
Submit a detailed Waste Management Plan for the
6.9.2 Waste
management ongoing use of the development once completed.
plan
• Rubbish bin allocation – 1x 240 litre bin/2 units +
6.9.3.4
1 bin for any 1 unit over.
Residential
flat buildings, • Recycling bin allocation - 1 x 240 litre bin/3 units
+ 1 bin for any one/two units over.
residential in
• Garden bin allocation – 1 x 240 litre bin/5 units +
mixed use
1 for any 14 units over (on request).
development

6.9.3.5
Nonresidenti
al
development

• Rubbish – 1 x 240 litre rubbish bin/property.
• Recycling - 1 x 240 litre recycling bin/property.
• Garden vegetation - 1 x 240 litre bin following
assessment in the individual case.
• Waste and recycling storage area to meet
anticipated waste generation rates
• Provision for separation, storage and collection of
recyclables.
• In business centres wherever possible the access to
garbage collection should be from a rear laneway
or side street.

Proposal

Comply

31 bicycle spaces are provided.

Yes

A Waste Management Plan is
provided.

Yes

A Waste Management Plan is
provided.

Yes

Rubbish – 44 bins required
Recycling – 29 bins required.
There is adequate space in waste
storage rooms for these bins (43
waste and 29 recycling), which
is sufficient for the development
given there are 8 studio units.
No garden recycling bins are
required for this development.
5 x rubbish and 5 x recycling
bins have bene provided in a
separate commercial waste
storage room in the basement.

Yes

Yes

Close street will be used for
garbage collection.
This is considered sufficient for
the 6 commercial tenancies.

Variations to the CDCP 2012 Controls
As demonstrated in the above table, the proposal complies with the requirements
of CDCP 2012 with the exception of the following:
Note 1: Site Amalagation and Site isolation (Cl3.1.2 and Cl3.1.4)
Specifically the subject application does not directly adjoin a lot that will
become isolated. However the combined development, incorporating stage one
and two, will isolate the property at no 224 Canterbury Road .The matter of lot
isolation has been discussed within the report for DA-169/2015.
Note 2: Building Depth (Cl3.1.7)
The northern portion of the building located along the north-eastern side of the
subject site as well as the a portion of the street-facing units exceed the building
depth control of 128 metres. While this is inconsistent with the controls, in terms
of amenity and impact, it is considered that the building depth I adequate for
light and ventilation. The majority of the units are less than 10 meters deep,
meaning that light and ventilation from nearby windows and balconies reaches
the majority of the unit. Similarly, the use of dual aspect and corner units
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improves the internal amenity of units such that there are no adverse impacts
from the inconsistency with the building depth requirement.
The proposal satisfies the Solar access and cross ventilation requirements of the
DCP and the circulation zones on each level comprises a large proportion of the
areas which exceed the building depth controls. It is therefore considered that
this variation to the DCP control is satisfactory and is supported in this instance.

Note 3: Front Setback and Storeys (Cl 3.1.8)
The controls require the following:•
•
•

No of storeys at street - 1- 4 storeys
Upper levels setback – above 4 storeys an additional 5 metres
Do not present a flat façade along the setback line - provide articulation
and variation.

The proposal does not strictly accord to these requirements given there is no
setback of any of the floors such that the building is 9 storeys at Canterbury
Road. Whilst the building does not comply with the setbacks it is considered
that the proposed building is in keeping with the nil setback to Canterbury Road
established by the approval of the building (DA-579/2013) located directly
opposite known as 2A Charles Street. This building was approved by JRPP on
28 May 2014.
The design of the building opposite has been reflected within the current
proposal and create a significant gateway entry to the southern portion of the
Canterbury Town Square. The urban design peer review has also indicated that
the design is at an appropriate setback and the objectives of the control are
considered satisfied.
Note 4: Façade Design & Articulation (Cl 3.1.8 and 3.2.3)
The proposal is inconsistent with these controls, whilst there is stepping of the
building the alignment of the balconies remove the overall articulation. However
there is a vast array of materials and colours used in an attempt to minimise bulk
and scale of the building.
At street level there is activation provided by the commercial tenancy and the
3m setback with landscaping provides relief at human scale.
In this regard the variation to this control is considered acceptable and the
Note 5: Private Open Space (2 bed Units on northern corner)
Pursuant to Clause 3.3.3 of Part 3, the primary balconies of units are to be a
minimum of 8m² (1 bed) and 12m² (2+ beds). The proposed 1 bed units provide
the required balcony sizes as well as the majority of the 2 bed units. However,
there are a number of 2 bed units which provide a primary balcony of only
10.5m² to 10.8m². These units comprise Units 4, 10, 16, 22, 28, 34, 40 & 46 in
northern corner.
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The objectives of this control include that all residents have access to private and
functional open space on their land, such as private yards, courtyards and
balconies or roof top terraces and that all residents in multiple dwelling
buildings have access to consolidated, semi-private and functional communal
open space on their land.
Despite this minor non-compliance for 8 of the proposed 88 units, all of the
proposed units have access to sufficient private open space as well as communal
open space. The majority of balconies will receive sufficient solar access and
various uses can be undertaken on the balconies are required by the controls. It is
therefore considered that the minor variation is acceptable given there will be
adequate private open space provided for each unit.

Note 6: Building Height (Storeys) (Appendix 3.2 – Figure 3.2.2)
The CDCP 2012 sets out a height control for the subject site of 8 storeys in the
precinct controls in Appendix 3.2 for the Canterbury Town Centre in Figure 3.2.2.
The Canterbury LEP 2012 provides a maximum height for the subject site of 27
metres pursuant to Clause 4.3. Section 74(5) of the EP&A Act provides that a DCP
control has no effect to the extent that it is inconsistent or incompatible with the
provision of an environmental planning instrument. In this case, the maximum
height for the subject site is set by the CLEP 2012 and therefore the height control
(in storeys) of the CDCP 2012 has no effect.
Note 7: Solar Access (within and adjoining properties) (Cl 6.2.6)
The CDCP 2012 sets out solar access controls for both the proposed development
and adjoining development in Clause 6.2.6. There is adequate solar access to the
proposed units within the development and the roof terrace common open space.
However, the proposed building affects the adjoining western properties for the
entire morning period.
There is limited solar access to the adjoining premises at No 224 Canterbury Road,
it will not receive the required 2 hours of solar access to the rear portion of the
building and the private open space. The building is orientated north with is
frontage to Canterbury Road and is also positioned 3m further forward than the
proposed building and as such will receive solar access to this portion of the
building. The rear of the site will be in shadow form the proposed building
however. Remembering that mid-winter is the worst case scenario adequate solar
access is achieved for the remainder of the year. It is also noted that the owner of
the 224 Canterbury Road did not wish to sell or amalgamate with current proposal.
In this regard whilst the required minimum of 2 hours is not received by no. 224
Canterbury Road the proposal is considered satisfactory in regard solar access and
its impacts are considered acceptable.
There would also only be limited solar access in the morning to No 226, the
existing residential flat building on the corner of Close Street and Canterbury
Road, as a result of this proposed development. This adjoining building will
receive solar access form midday onwards. This adequately addresses solar access
and the impacts of the development are considered acceptable.
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•

Development Contributions Plan – Canterbury Town Centre and
Riverfront Precinct
Significant upgrades of the existing infrastructure are necessary to sustain the
scale of urban renewal envisaged for the Canterbury Town Centre. Accordingly,
the main purpose of this Plan is to enable reasonable contributions to be
obtained from development for the provision of new and augmented local
infrastructure that will both benefit and be required for the proposed
development.
Residential flat developments are identified as increasing demand for local
infrastructure and are therefore subject to a contribution. The Plan requires a
contribution of $149.59 per square metre of gross floor area.
The proposed development has a gross floor area of ####m2 and which was
calculated as requiring a contribution of $#####. On this basis, a condition has
been included within the recommendation requiring the applicant to pay this
contribution.

REFERRALS
Development Engineering – The stormwater plan submitted with the application
has been assessed by Council’s Development Engineer pursuant to Part 6.4 of
CDCP 2012. No objection was raised subject to conditions being attached to any
consent granted.
Landscape Architect – The Landscape Plan submitted with the application has
been assessed by Council’s Landscape Architect pursuant to Part 6.6 of CDCP
2012. No objection was raised subject to conditions being attached to any
consent granted.
Team Leader Youth and Safety - The application has been assessed by Council’s
Team Leader Youth and Safety Officer pursuant to Part 6.3 of CDCP 2012. No
objection was raised subject to conditions being attached to any consent granted.
Access Committee – The application was referred to the Disability Access
Committee pursuant to Part 6.1 of CDCP 2012. No objection was raised subject
to conditions being attached to any consent granted.
LIKELY IMPACTS ON THE ENVIRONMENT
The scale and built form of the proposed development is considered to be
unsatisfactory. The proposal is not expected to have any detrimental impacts in terms of
the natural or built environments, and the social and economic aspects, as discussed
under the following headings below.
•

Privacy Considerations
Privacy impacts have been adequately mitigated by off-setting windows,
screening and through the design and orientation of buildings. It is considered
that the measures proposed are acceptable.

•

Suitability of the Site
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The site is located within the Canterbury Town Centre, in close proximity to
Canterbury Railway Station. The location contributes to the vision of the
development of the precinct and in terms of land use achieves an appropriate
character setting and amenity for the residential and commercial use. The
proposed development is permissible in the subject site’s current zoning. The
proposal has been assessed under 79C of the Environmental Planning and
Assessment Act, 1979 and, as demonstrated throughout the body of this report,
the proposal generally complies with the provisions of most of the relevant state
environmental planning policies, development control plans, codes and policies
with the exception of building height and FSR and other matters raised in this
report. The proposal is suitable for site but at a reduced density to that which is
currently proposed.
•

Public Interest
The proposed development does not satisfy the relevant requirements contained
within the Canterbury Local Environmental Plan 2012 in relation to the FSR
development standard as outlined above and relevant Development Control
Plans applicable to the proposal as discussed in earlier sections of this report.
The proposed development promotes the coordinated, orderly and economic use
of the land and is not expected to have any unreasonable impacts on adjoining
development. Approval of the application is therefore considered to be in the
public interest.

•

Sediment and Erosion Control
Standard conditions can be included regarding the installation and maintenance
of the sediment and erosion control measures as part of the pre and during
construction phase of the development.

•

Health, Safety and Amenity during Construction Phase
During the construction of the development, the health and amenity of workers,
the public and adjoining properties alike need consideration under Section 79C
of the EPAA. Accordingly, all works associated with the development will be
restricted to daytime hours to ensure the works will not be a nuisance to
adjoining occupiers and property owners (by way of standard condition).

•

Notification
The development application was placed on notification in accordance with the
requirements of Part 7 – Notification of Development Applications of CDCP 2012.
No submissions were received during this period.

Conclusion
The development application has been assessed pursuant to the provisions of Section
79C of the Environmental Planning and Assessment Act, 1979 and all relevant
development control plans, code and policies.
The proposed development is permissible in the zone subject to consent under the
provisions of Canterbury Local Environmental Plan 2012 (CLEP2012). As
demonstrated, the proposed development is generally consistent with the provisions of
the relevant State Environmental Planning Policies and Councils development control
plans with the exception of the matters discussed in this report.
As outlined throughout this report, the site is capable of accommodating the proposed
development and is not expected to have any detrimental impacts on the amenity of the
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locality. In this regard the proposal is considered to be a suitable development for the
site. It is recommended that the development application be approved, subject to
conditions.
RECOMMENDATION:
THAT Development Application DA-169/2015 be APPROVED subject to the
following conditions
A. Right of Carriageway over 220-222 Canterbury Road providing access over the
driveway and basements to Close Street
B. Prior to an Occupation Certificate/Subdivision certificate being issued an interim
occupation certificate must be issued for the basement levels of the building on
220-222 Canterbury Road , including the driveway ramp and street access to
Close Street.
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212 - 218
CANTERBURY ROAD, CANTERBURY;
DEMOLITION
OF
EXISTING
STRUCTURES,
CONSTRUCTION OF A NINE STOREY, MIXED USE
DEVELOPMENT CONTAINING 3 LEVELS OF BASEMENT
PARKING, 6 COMMERCIAL TENANCIES (TOTAL 648M")
PLAZA AREA (304M2) & 88 RESIDENTIAL UNITS UNDER
DA-168/2015
FILE NO:

150/218D PART

REPORT BY:
WARD:
D/A No:

DA 168/2015

Applicant:

Chanice Design

Owner:

Naoc Thanq Tran. Kim Dieo Nquven, Thi Thoa Nquven and Minh Trieu Van

Zoning:

Local Centre B2 - Canterbury Local Environmental Plan 2012

Application
Date:

24/04/2015, amended nlans received onll Sentember and 2
October 2015

Summary:
4^

/

f

^
■■ /
'

i
hsa^'

J

-Council has received a development applieation for the demolition of existing
buildings on the subject site and the construetion of a 9 storey mixed use
building comprising six (6) commercial tenancies, 88 residential apartments, 3
levels of basement parking for 91 vehicles and a publie plaza area of 304m^
attaehed to the proposed development on the adjoining site.
The proposed development foims Stage 2 of larger development, with Stage 1
proposed on the adjoining site at No 220-222 Canterbury Road and 4 Close
Street Canterbury.
The proposal has a capital investment value of $18,919,800 and is therefore to
be determined by Council.
The subjeet site is zoned B2 - Local Centre under Canterbury Local
Environmental Plan 2012. The proposed development is defined as ‘shop top
housing’, and ‘eommereial premises’ which are permissible uses in the Local
Centre B2 zone subjeet to eonsent.
The development application has been assessed against the relevant State and
Loeal Instruments and Planning Policies. Apart from the height and FSR the
applieation is generally eompliant with these requirements however there are
DCP non-eomplianees are diseussed in the body of this report.
The proposed development does not comply with the maximum floor spaee ratio
and height standard applicable to the site under Canterbury LEP 2012. Suffreient
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grounds to justify an exception to the maximum height and floor s^ace ratio
development standard has been submitted, sueh that the requirements of C
4.6 of CLEP 20012 have been satisfied.
The development application was publicly exhibited and adjoining land owners
notified in accordance with the requirements of Canterbury Development
Control Plan 2012. The application was notified between 15 May p#
BOad 18 .Tune 2012015. Three##### submissions were receivied raising
issues regarding infrastructure, solar access and general overdevelopment.
It is considered that the proposed development has been designed appropriately
given and characteristics of the site and the applicable planning controls, and is
unlikely to result in um-easonable impacts on the character or amenity of the
suiTounding area. The deyelqpmeih application is r^ommended for approval

subject to conditions
Council Delivery Program and Budget Implications: Je.'
This report has no implications for the Budget. The assessment of the application
supports our Community Strategic Plan long term goal of Balanced Development.
Report:
Background
On 24 April 2015, DA; 1689/2015 for the construction of a part six and part nine storey,
mixed use development containing 3 levels of basement paifdng, six f6) # commercial
tenancies (total 749m^) plaza area (266m^) & 84 residential units was lodged with
Council. The proposed development will have vehicle access and egress off Close
Street. The vehicle access and egress is shared with the adjoining development at 220222of 212 218 Canterbury Road, which is Stage 21 (known as “Site 21” on the survey
plan). The proposed development assessed in this report is Stage 42. This application
indicates that there is provision for future linking of the basements of these two
developments. This adjoining proposed development is considered in a separate report
to Council IfRef/:
,
A 6 and 7 storey shop top housing development with basement parking comprising 30
apartments and 1 commercial tenancy was approved in August 2014 (DA-399/2013) for
the adjoining site to the south Icnown as No 6 - 8 Close Street Canterbury. This
adjoining approved development achieves compliance with the relevant height and FSR
development standards and has not commeneed constraction.
The following developments have been approved in this immediate locality:• 2A Charles Street, located opposite the site, has consent for a mixed
retail/residential development containing 202 units, a supermarket and liquor
store, commercial/retail tenancies, basement car parking and stratum subdivision
into thi'ee (3) lots approved by JRPP on 28 May 2014 (DA 579/2013). This
development is currently under construction and has an approved FSR of
3.108:1 (max 2.75:1 & 3:1) and height of 27.3m (max 27m). This development
is therefore generally compliant with the planning controls. The approved
development has a nil setback to the street frontage.
•

211 - 215 Canterbury Road, located on the opposite side of Canterbmy Road
on the comer of Chaiies Street, has approval for a mixed development
comprising 9 commercial tenancies and 69 residential units (DA-420/2013).
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This development generally complies with the FSR and height controls, with a
minor FSR exceedence of 255m^ (FSR of 3.14:1 with a max of 3:1).
242 - 258 Canterbury Road «& 1 -13 Close Street, located opposite the site
along Close Street, has approval for a nine storey mixed use building containing
commercial premises with shop top housing, residential flat buildings (397
units), two basement level car parking areas and central open space area linking
to the Cooks River (DA-503/2013). This development seeks a variation to the
FSR of 3.08:1 with 564sqm above the bonus density allowable for a major site.
This represents a variation of 2.4%.
•

lA, 1, 2, 3 Charles Street and 12 Robinson Street, located along Charles
Street, was originally refused by the JRPP in October 2012 and subsequently
approved by the Land and Environment Court (DA-164/2012). A recent S96 to
increase the FSR was refused by the JRPP on 3 June 2015. The currently
approved development complies with the FSR.

Site Details
The subject site is identified as Lot 1 DP 87958 and Lot 1 DP 304046, and is commonly
loiown as No. 212-218 Canterbury Road, Canterbury. The site is located on the eastern
side of Canterbury Road (refer to Figure 1). The site is located towards the southern end
of the Canterbury”^|own Centre, in the B2 Local Centre zone under the Canterbury LEP
2012 (refer to Figure 2).

TO

The site is an iiTegular in shape with a north-eastern boundary length of 37.40m, a
south-eastern boundary length of 39.35m, a south-western boundary length of 62m, a
19.2m frontage to Canterbury Road, giving total site area of 1,259.63m . The site falls
in a southerly direction and is cun’ently used for commercial and industrial purposes. A
two storey brick building cuiTently occupies the Close Street frontage and two storey
shep-tep-housing-ex4sts-along the Canterbur)- Road frontage.

/7
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Figure 1: Aerial photograph showing the subject site in red and the adjoining site
(the subject odf DA-169/2015) dashed and-surrounds

"a *■
.
;i^ry
Figure 2: Zoning Map for the subject Site
V

'

IS

■ > ‘

The suiTounding development is a mix of commercial and residential uses, including
Canterbury Railway and development forming part of Canterbury Town Centre. The
subject site is located in the lower portion of the town centre, with Canterbury Road
sloping down at this section towards the Cooks River.

Figure 3: The subject Site from Canterbury Road
To the north of the site (beyond the adjoining site) is the southwest rail conddor which
cames both passenger and commercial trains. To the east is an existing lawn bowling
club beyond which are existing residential properties. To the south of the site is Close
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Street which cames a low volume of traffic with existing commercial development
opposite. Adjoining to the west is a four storey residential flat building on the comer of
Close Street and Canterbury Road with ground level car parking underneath. Canterbury
Road fomis pail of the western boundary which canies a high volume of traffic.
Chaiies Street, a side street to the northwest of the site off Canterbury Road is
undergoing a transformation from light industrial to mixed use high density residential
area as outlinedAn Figured. This precinct has recently been rezoned under Canterbury
Local Environn^ntal Plan 2012 to residential and commercial zonings. The approved
developments in the vicinity of the site is outlined above.
Proposal
This current application proposes the following development:•

Demolition of the existing buildings on the site; and

•

Construction of a 9 storey mixed use building with frontage to Canterbury Road
over 3 levels of basement parking:-

Basement levels - three (3) basement levels comprising a total of 89 carparking spaces (including 9 disabled parking spaces), storage areas for
the residential units and separate waste storage areas for the residential
and commercial components of the proposal. The basements are linked
thi-ough to the adjoining development (DA-169/2015) proposed at 22022 Canterbury Road and 4 Close Street.

-

Ground Floor - this level comprises six (6) commercial tenancies located
around a public plaza (extension from the adjoining site) with activation
to Canterbury Road. Pedestrian entry for the commercial and residential
components of the proposal are provided from Canterbury Road. A waste
storage room is also provided on this level;

-

Levels 1 to 8 - these levels include eleven (11) units on each level
comprising 1x1 bed studio, 1 x 1 bed unit, 2x1 bed units with study, 5
X 2 bed units and 2x2 bed units with study. These levels comprise an UShape aiTangement over a common basement;

-

There are two lift cores provided within the building. The lift cores are
centrally located within each wing of the building.

-

Level 9 of the building provides for roof teiTace communal open space.

The total development involves 88 residential apartments comprising 32 x 1 bedroom
units (including those with a study) and 56 x 2 bedroom units (including those with a
study)
Vehicular access is provided from the development associated with Stage 1 located at
No 4 Close Street and 220-222 Canterbury Road (DA-169/2015). In this regard a Right
of Camageway is required to be registered over 220-222 Canterbury Road to provide
for access over the driveway and basement to Close Street.
^pp'opriate condition i^
browsed requiring the creation of the legal access)
[n addition to the creation of the legal access the matter of timing of the linlcf
basements is dealt with via a condition restricting the issuing of occupation/subdivisioi
eaKtificates until such time as at least a minimum of an interim occupation certificate
n issued for the basement of 220-222 Canterbil^ Road (DA-169/2 015).
iropriate condition has been placed on the consent.
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statutory Considerations
When detemiining this development application, the relevant matters listed in Section
79C of the Environmental Planning and Assessment Act, 1979 (EP&A Act), must be
considered and the following environmental planning instruments, development control
plans, codes and policies are relevant:
(a)
(b)
(c)
(d)
(e)
(!)
(g)

State Environmental Planning Policy (Infrastructure) 2007
State Environmental Planning Policy No. 55 - Remediation of Land
State Environmental Planning Policy (Building Sustainability Index: BASIX)
2004
State Environmental Planning Policy No. 65 - Design Quality of Residential
Flat Development
Canterbury Local Environmental Plan 2012
Canterbury Development Control Plan 2012
Canterbury Town Centre Development Contributions Plan.

The proposed development has been assessed against the relevant environmental
planning instruments and development controls plans below.
Assessment
The development application has been assessed under Sections 5A and 79C of the
Environmental Planning and Assessment Act, 1979, and the following key issues
emerge:
•

State Environmental Planning Policy (Infrastructure) 2007
The subject site is located adjacent to a rail conidor and on an arterial road
(Canterbury Road) and therefore the road and rail provisions of State
Environmental Planning Policy 2007 - Infrastimctnre (Infrastmcture SEPP)
apply to the proposal, which are considered below.
(a)

Clause 86 - Excavation in, above or adjacent to rail corridors

Applies to development that involves the penetration of ground to a depth of at
least 2m below ground level (existing) on land (among other things) is within
25m (measured horizontally) of a rail conidor (Cl 86(l)(b). The concunence of
RailCorp is required (C186(3)) and the consent authority must take into
consideration:
i.
a.

any response to the notice that is received within 21 days after the notice
is given, and
any guidelines issued by the Director-General for the purposes of this
clause and published in the Gazette.

Comment: The proposal involves basement parking and therefore the
concunence of RailCorp is required. The Geotechnical report addressed
potential impacts on the rail conidor from excavation and concluded that
vibrations generated during rock excavation should not have a negative impact
on the adjacent rail corridor. [Hie proposal was refened to RailCoip. Followi ^
review of the application, RailCoip advised that tlis^ raise no objections to tin
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pi’oposal subject to particular conditions relating to noise, vibration, safety]
lights, reflective materials, excavation, constnrction, crane and other aeri£
iperations be provided and made
of the consent should the application
oved,
(b)

Clause 87 - Impact of rail noise or vibration on non-rail
development

This Clause applies to development for a building for residential use on land in
or adjacent to a rail corridor and that the consent authority considers is likely to
be adversely affected by rail noise or vibration (Cl 87(l)(a). The consent
authority must take into consideration any guidelines issued by the DirectorGeneral for the purposes of this clause and published in the Gazette (87(2)). If
the development is for the purposes of a building for residential use, the consent
authority must not grant consent to the development unless it is satisfied that
appropriate measures will be taken to ensure that the following LAeq levels are
not exceeded:
in any bedroom in the building—35 dB(A) at any time between 10.00 pm and 7.00 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallwa}>)—40
dB(A) at any time. (Cl 87(3))

rfkmtmfafk An Acoustic report prepared by Acoustic Logic dated 15 April 2015
considered potential noise and vibration resulting from the adjoining railway on
the proposal with reference to the Infrastructure SEPP and the NSW
Government Department of Planning Development Near Rail Comdors and
Busy Roads — Interim Guidelines 2008. This report concluded that it was
consistent with these guidelines subject to recommendations in Chapter 5. ^
(c)

Clause 101 - Development with frontage to classified road

-ts

\r
*/

p/

Co-^'%

c
The consent authority must not grant consent to development on land that has a
frontage to a classified road unless it is satisfied that:
(a)

(b)

where practicable, vehicular access to the land is provided by a road other than the
classified road, and
the safety, efficiency and ongoing operation of the classified road will not be adversely
affected by the development as a result of:
(i) design of the vehicular access to the land, or
(ii) the emission ofsmoke or dust from the development, or
(Hi) the nature, volume or frecpienc}’ ofvehicles using the classified road to gain access
to the land, and the development is of a type that is not sensitive to trajfic noise or
vehicle emissions, or is appropriately located and designed, or includes measures, to
ameliorate potential traffic noise or vehicle emissions within the site of the development
arisingfi'om the adjacent classified road.

The proposal involves vehicle access from Close Street and not from Canterbury
Road. The Traffic report concludes there will be no adverse impact on the
suiTounding road network resulting from the proposal. The proposal is for a
mixed use development and it is considered that there will be no smoke or dust
emitted from the proposal that would adversely affect the road network. The
Acoustic Report conclude that subject to the recommendations of the report, the
proposal will not adverselys affect the road noise,
Co*—
(d)

.
mm

Clause 102 - Impact of road noise or vibration on non-road
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development
This Clause applies to development for (among other things) a building for
residential use on land in or adjacent to the road corridor for a freeway, a tollway
or a transitway or any other road with an annual average daily traffic volume of
more than 40,000 vehicles (based on the traffic volume data published on the
website of the RTA) and that the consent authority considers is likely to be
adversely affected by road noise or vibration (Cl 102(l)(a)).
The consent authority must take into consideration any guidelines that are issued
by the Director-General for the purposes of this clause and published in the
Gazette (Cl 102(2)). If the development is for the purposes of a building for
residential use, the consent authority must not grant consent to the development
unless it is satisfied that appropriate measures will be taken to ensure that the
following LAeq levels are not exceeded:
•
•

in any bedroom in the building—35 dB(A) at any time between 10 pm and 7 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallway’)—40
dB(A) at any time (Cl 102(3)).

The Acoustic Report considered potential noise and vibration resulting from
Canterbury Road, which is listed on the traffic volume maps for the ISEPP as a
road where a noise intrusion assessment is mandatory under this clause.
This report concluded that it was consistent with the guidelines subject to
.
recommendations.<^o-«
(e)

Clause 104 - Traffic-generating development

Before deteimining a development application for development to which this
clause applies, the consent authority must give written notice of the application
to the RTA within 7 days after the application is made, and take into
consideration:
(i) any submission that the RTA provides in response to that notice within 21 days after the
notice was given (unless, before the 21 day’s have passed, the RTA advises that it will not be
making a submission), and
(ii) the accessibility! of the site concerned, including:
(A) the efficiency’ of movement ofpeople andfreight to andfrom the site and the extent of midtipurpose Pips, and
(B) the potential to minimise the needfor travel by car and to maximise movement offreight in
containers or bulkfreight by rail, and
(Hi) any potential traffic safety, road congestion or parking implications of the development.

The proposal involves more than 75 dwellings in a residential flat building and
more than 75 car parldng spaces and therefore falls under the requirements of
Schedule 3 of the SEPP and requires referi'al to Roads and Maritime Services
(RMS). The access point to the development is from Close Street, within 90
metres of Canterbury Road. fThe application was refen-ed to the RMS and nq|

s^
^

lobjection was received,
The proposed access and traffic implications of the proposal have bene^^'20.'^^
considered in the traffic report. It is considered there are adequate arrangements
for access and car parking and there will be no adverse impact on the
suiTounding road network.
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The proposal is considered to be consistent with the Infrastmcture SEPP subject
to relevant conditions.
State Environmental Planning Policy No. 55 - Remediation of Land

I
0tA

Ly

State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55),
aims to promote the remediation of contaminated land for the purposes of
reducing risk to human health or any other aspect of the environment. Clause 7
of SEPP 55 states that a consent authority must not consent to the carrying out of
development unless it has considered whether the land is contaminated. If the
land is contaminated, it must ascertain whether it is suitable in its contaminated
state for the proposed use or whether remediation of the land is required.
Tl^l^proposed development involves excavation of the entire site to

\

^commodate the basement caiparking levels. Appropriate conditions relating
^ss^te classification of excavated soils has been placed on the consent. Therefoira
the proposal is considered to be consistent with SEPP 55 and the land suitablg
for the proposed residential develoipment
State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004
The application satisfies the commitments made in BASIX Certificate 625775M
dated 23 April 2015. In this regard, it is considered that the proposed
development satisfies the requirements contained in SEPP BASIX 2004. The
proposal is considered to be consistent with the BASIX SEPP subject to relevant
conditions.

K

■

State Environmental Planning Policy No. 65 - Design Quality of Residential
Flat Development
This policy applies to residential fiat buildings of three or more storeys and is
required to be considered when assessing this application. SEPP 65 aims to
improve the design quality of residential flat buildings across NSW and provides
an assessment framework, the Residential Flat Design Code (RFDC), for
assessing “good design”. Clause 50(1A) of the Environmental Planning and
Assessment Regulation 2000 requires the submission of a design verification
statement from the building designer at lodgement of the development
application. This documentation has been submitted.
SEPP 65 was amended via Amendment 3, commencing on 17 July 2015, which
introduced various changes to SEPP 65 including the introduction of the
Apartment Design Gidde to replace the RFDC. This amendment, however, does
not apply to this development application pursuant to the transitional provisions
of Clause 31 of SEPP 65 as this application was lodged prior to 19 June 2015
(notification on the NSW Legislation website).
SEPP 65 requires the assessment of any DA for residential flat development
against the ten design quality principles contained in Clauses 9-18. It is
considered that the proposal is generally consistent with these principles as
outlined below:Context
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The mixed-use nature of the proposed development is consistent with the future
character and desired built form of the Canterbury Town Centre and is
permissible in the zone. High density residential development will be a
characteristic of the area within and adjacent to the business centre.
Scale
The scale and built fonn of the proposed development is consistent with the
scale of development which is encouraged for this area. The development is
generally consistent with the height, bulk and urban design context in this
locality despite seeking a variation to the flom^ spaee ratio and building height.
The height variation of between 1.6m and 2.2m is nominal and only relates to
the central lift core to provide access to the roof tenuce communal open spaces.
While the floor space variation is significant it is not considered to have any
material effect on the perceived bulk and scale of the overall development when
viewed from the street. The lower retail level is setback 3m with landscaping
and activates the street thi'ough the glass fa9ade of the commercial tenancy
reducing any perceived bulk impact at the human interface. Furthermore, these
variations will not create any unreasonable overshadowing, privacy or amenity
impacts for occupants of the suiTounding locality. On this basis, the proposal is
considered to be acceptable and is consistent with Council’s vision for the
Canterbury Town Centre.
Built Form
The proposal achieves a built form which is generally consistent with the site
controls and objectives of Part 3 of the Canterbury Development Control Plan
(CDCP) 2012. The approved ground level retail will present a strong vertical
theme that reinforces the commercial streetscape of Canterbury Road by
activating the street edge with shops and commercial uses. The street awning
reinforces the linlc to the existing streetscape and enhances the quality of the
pedestrian environment. The proposal achieves the built form objectives as it
contributes positively to the streetscape and provides a high level of amenity for
residents and tenants.
Density
The proposed development has been designed to achieve the aims and objectives
of the built form controls of CLEP 2012 and CDCP 2012 and therefore
represents an appropriate density for the site.
Resource. Energy and Water Efficiency
Beyond the energy and resource commitments required from the applications
BASIX Certificate, the RFDC requires additional energy efficiency
commitments which are mainly focused on cross-ventilation and solar access.

Y

The proposal has been designed to maximize energy and resource efficiency,
with all dwellings designed to promote the pnnciples of passive solar design and
natural ventilation. All living areas open directly onto balconies/comfyards and
the use of covered teiTace areas will provide shading during the summer months
and allow sunlight to penetrate during winter. The proposed common open space
located on the roof teixace, provides satisfactory solar access for the majority for
the day in mid-winter.
Landscape
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Landscape details are outlined on the landscape plan which has been reviewed
by Council’s Landscape Architect and
deemed acceptable subject to som^
bnendments that were addressed with~suitable conditions of consenj A public
plaza area is proposed as well as a teixaced front setbaek to Canterbury Road
which will incorporate landscaping planting to soften the built form. The plaza
area is easily accessible from the residential units and it provides an area of
communal open space for the enjoyment of the occupants set away from the
main road. The roof terrace communal areas have also been appropriately
landscaped.
Amenity
The proposal achieves satisfactory residential amenity by providing reasonable
room sizes and shapes. As a “iTile of thumb”, buildings should not exceed 18m
in depth in order to allow sunlight to penetrate the building into each unit and
provide adequate cross ventilation. The residential units exceed the maximum
depth of 8m, however, it is considered that adequate light and ventilation is still
provided to the units. Natural ventilation and solar access controls of the RFDC
are met by the proposal. The proposed apartments adopt well designed spaces
with comfortable room dimensions, with outlooks towards the remainder
portions of the Canterbury town Centre. High Ceilings and large openings will
ensure light and air penetrates deep into the floor plan.
Safety and Security
Satisfactory provision for security is provided with enclosed entry areas to lobby
for access to the dwellings and the upper levels. The proposal provides direct
entry and presentation to the street, with balconies and windows overlooking all
setbacks to maximize opportunities for casual surveillance. The entry areas are
well defined and adequate lighting can be provided. There are no obvious areas
for concealment (although the waste storage area on the gi'ound floor is a
potential entrapment site) and there is clear distinction between public and
private spaces. Some level changes and divisions between private and communal
zones provide clearly defined zones within the common open space.
Soeial Dimensions and Housing Affordability
The mixed use development will add to the range of dwelling size options within
the Canterbury LGA and will optimise the provision of housing to suit the social
mix. The development also provides 9 adaptable dwellings in the development.
The increase in housing ehoice in close proxhuity to the railway station and
town centre achieves the objectives of the planning controls.
Aesthetics
The design of the proposal in terms of density and upper level setback are noncompliant however is considered consistent with the objectives of Canterbury
LEP 2012 and Canterbury DCP 2012. This proposal, in its cuiTent form, will
contribute positively to the Canterbury Town Centre. The scale, density and
built form is larger than when measure against height and FSR controls however
it is not envisaged that the development will have a negative impact on the Town
Centre. Additionally the proposed building refleets the similar setbacks
approved by the JRPP (DA-579/2013) in the building located opposite on
Canterbury Road known as 2A Charles Street.
Residential Flat Design Code
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The matters contained in the RFDC must also be considered. An assessment of
the proposal under the provisions and “Rules of Thumb” in the RFDC indicates
that the proposal is generally consistent with the recommended design standards,
witRthe exception of building depth, deep soil zones and the size of communal
^^e^^^^ce areas. The building depth and common open space controls are
h
^nsidered in the assessment of the Canterbury DCP 2012 below which are
r ' satisfactory for the proposed development. With respect to deep soil zones, these
are not required, nor appropriate, in this town centre location. The proposal is
therefore considered to be consistent with the intent of the RDFC.

-

Canterbury Local Environmental Plan 2012 (CLEP 2012)
The site is zoned B2 - Local Centre pm'suant to Clause 2.2 of the Canterbury
Local Environmental Plan 2012 (CLEP 2012). The land use table in Clause 2.3
states the following zone objectives:•
•
•
•

To provide a range of retail, business, entertainment and community uses that
sem>e the needs ofpeople who live in, work in and visit the local area.
To encourage employment opportunities in accessible locations.
To maximise public ti'ansport paU'onage and encourage walking and cycling.
To facilitate and support investment, economic growth and development for
active, diverse and well-designed centres.

The proposal is considered to be consistent with these objectives given there are
several commercial tenancies proposed at ground level which will ensure there
are a range of retail, business and other uses provided on the site. A range of
units are proposed which will improve housing choice in the area.
The proximity to Canterbury Railway Station and town centre will ensure
employment opportunities are provided in an accessible location, that public
transport is maximized and that investment and development is provide within
the town centre. Shop top housing and commercial premises are permissible
with consent and therefore the proposal is pennissible.
The controls applicable to this application are outlined in Table 1.
Table 1: Canterbury LEP 2012 — Compliance Table
Cl
2.6

2.7

4.3

4.4

Requirement
Subdivision—consent requirements
Land to which this Plan applies may be
subdivided, but only with development consent.
Demolition requires development consent
The demolition of a building or work may be
carried out only with development consent.
Height of buildings
The height of a building on any land is not to
exceed the maximum height shown for the land
on the Height of Buildings Map - 27 metres.
Floor space ratio
The maximum floor space ratio for a building on
any land is not to exceed the floor space ratio
shown for the land on the Floor Space Ratio
Map. The subject site has 2 different max FSRs:•
3:1 - majority of Lot 1 DP 877958
(l,084.2m2)

Comply

Proposal

N/A

The proposal does not involve subdivision.

Demolition is proposed.

ij)*

01

JUp
\

The maximun^eight of the development exceeds
the 27m by'^a maximum of 1.7m as a point
encroachment.
/

No refer
to C14.6
variation

GFA proposed = 7,672m^; FSR - 6.1:1 (105.4%
variation).
Max permissible GFA = 3,734.95m^

No
Refer to
C14.6
variation
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Table 1: Canterbury LEP 2012 — Compliance Table
Requirement
Cl
5.10

2.75:1 - majority of Lot 1 DP 304046
(175.4m")
Heritage conservation
Consider potential impact on land on which a
heritage item is located, or on land that is within
a heritage conservation area, or on land that is
within the vicinity of land referred to above.

Proposal

Comply

There are no heritage item on the site, however,
there are several items (Items 1166, 1167, 1168)
associated with the railway, old post office and a
hotel. These items are located on the opposite side
of the railway line and to the northeast of the site.
In this regard, the development is contained
wholly within the site and will not have a material
impact on the adjacent Heritage item. It is
considered there is sufficient distance to these
items, that there will be no adverse impact on these
items resulting from the proposal.

6.1

Acid sulfate soils (ASS)
Consent is required on Class 5 land for:Works within 500 mefres of adjacent Class 1, 2,
3 or 4 land that is below 5 metres Australian
Height Datum and by which the watertable is
likely to be lowered below 1 mefre Australian
Height Datum on adjacent Class 1, 2, 3 or 4 land.

6.2

Earthworlcs
Consent is required for earthworks and must
consider:-

(a)
(b)
(c)
(d)
(e)
(f)
(g)

(h)

The proposal is consistent with the objectives of
Clause 5.10 of the LEP in that the heritage
significance of the item is conserved as is the
environmental heritage of Canterbuiy.
The Geotechnical Report prepared by STS dated
March 2015 concluded that the subsurface
conditions present on the site are not consistent
with the geomorphic and site criteria conditions
for ASS. ASS are not evident on the site and that
no ASS were observed in the boreholes.
The report further stated that based on the
monitoring of the groundwater levels, it appears
the gr'oundwater present is within the sandstone
bedrock which is relatively impermeable.
Therefore, water flow into the basement
excavation is not expected to be excessive. Any
dewatering of the excavation that may be required
is highly unlikely to affect any ASS’s that may be
present in the nearby area. The report concluded
that an ASS Management Plan will not be requir'ed
for the proposal.
The Geotechnical Report stated that the proposal
would require excavating between about 5 and 12
mefres below the grmund surface with the deeper
excavation being at the north easterm end of the
site and the shallower adjacent to Close Sfr'eet.

the likely disruption of, or any detrimental
effect on, drainage patterns and soil
stability in the locality of the development,
the effect of the development on the likely
This report concluded that the proposal was
future use or redevelopment ofthe land,
satisfactory subject to the recorrrmendations.
the quality of the fill or the soil to be
Appropriate conditions are to be imposed.
excavated, or both,
the effect of the development on the existing
and likely amenity of adjoining properties,
the source of aiiy fill material and the
destination of any excavated material,
the likelihood of disturbing relics,
the proximity to, and potential for adverse
impacts on, any watenvay, drinking water
catchment or environmentally sensitive
area,
any appropriate measures proposed to
avoid, minimise or mitigate the impacts of
the development.

Stormwater management
Consent authority must be satisfied that the
development:

%

stormrwater
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Table 1: Canterbury LEP 2012 — Compliance Table
Cl

6.6

6.7

Requirement
(a) is designed to maximise the use of water
permeable surfaces on the land having
regard to the soil characteristics affecting
on-site infiltration of water, and
(b) includes, if practicable, on-site stormwater
retention for use as an alternative supply to
mains water, groundwater or river water,
and
(c) avoids any significant adverse impacts of
stormwater runoff on adjoining properties,
native bushland and receiving waters, or if
that impact cannot be reasonably avoided,
minimises and mitigates the impact.
Essential services
Consent must not be granted to development
unless services essential for the development are
available or adequate arrangements made (water,
electricity, sewerage, stormwater drainage,
vehicular access.
Mixed use development in business zones
This clause applies to land in B1 Neighbourhood
Centre, Zone B2 Local Centre, and Zone B5
Business Development. Despite any other
provision of this Plan, development consent may
be granted to a mixed use development, on land
to which this clause applies, incorporating
residential accommodation and a medical cenUe.

Proposal

Comply

There are adequate services on the site for the
proposed development.

■/

This clause applies to the proposed development.
This clause allows the proposal.

Clause 4.6 Variation
The objectives of clause 4.6 are to provide some level of flexibility in applying
certain development standards to particular development and to achieve better
outcomes for and from development in particular circumstances. As such,
consent may be granted for development which would contravene development
standards, in this case non-compliant height and FSR, as specified in clauses 4.3
and 4.4 of the Canterbuiy Local Environmental Plan (Height of Buildings Map)
and (Floor Space Ratio Map).
However, consent can only be granted for development which contravenes a
development standard if the consent authority has considered a written request
from the applicant to do so. Pursuant to provision of Clause 4.6(3) the written
statement must demonstrate that compliance with the development standard is
um-easonable and that there are sufficient environmental grounds to justify
contravening the development standard. These matters are separately discussed
below.
Height
The development seeks a variation to Clause 4.3(2) of CLEP 2012 relating to the
height of buildings for the subject site.
The maximum pei-missible height for the site is 27m. The building exceeds the
height by between 0.9m and 1.7m.
In accordance with Clause 4.6(3), for Council to consent to an exception to a
development standard it must have considered a written request from the
applioaliPthat seeks to demonstrate that:
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"

(a) that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the case,
and
(b) that there are sufficient environmental planning grounds to
justify contravening the development standard. ”

The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
summarised helow:
•
•
■v>
•

•
•

The reinvigoration of a low use site Mhth a new vibrant modern building,
that although marginally greater in height respects its surrounding s and
reduces its impact on nearby residential properties.
The increased height derives from the provisions of access to the rooJh
top communal open space, with tfes^ facilities adding to the amenity cf
future residents and providing a^elter outcome in terms of liveability
The greater height is not readily evident from the public domain. The
central location of the lift and stairs reduce their visibility from the
public domain. This setback is further strengthened by the stepping of the
tM’o upper floors of the building
The lack if impact in terms ofprivacy, solar access and amenity forip the
proposal and its respect of the existing residential properties.
The matter of the roof top open space facilities breaching building height
limits has been considered by Council in relation to a number of recent
DA’s and accepted on the basis of improved amenity these facilities
provide for the future residents.

Pursuant to Clause 4.6(4)(a) consent cannot be granted unless Council is
satisfied that:
“

(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particidar standard and the
objectives for development within the zone in which the development is
proposed to be carried out, ”

The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the height clause ultimately applying the tests established
in Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is um'easonable and
unnecessary and indicated that the standard has been abandoned in light of other
approval variations.
The case law indicates that if any of these methods areC^atisfied then the
departure to the standard can be supported. In respect oirthis site, it is considered
that the proposal satisfies method 1 for the reason outlined earlier to address
clause 4.6(3) of the LEP as the development presents reflects that of the
approved development opposite at 2A Charles Street and mimics the approved
setbacks as these two buildings will combine to present as a gateway entry to the
southern portion of the Canterbury Town Centre, achieving the objectives of the
control.
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v/

Additionally the building appears as 9 storey form (as seen ^ Canterbury
Road) and the provision of the eentral lift core within the rooftop provides
appropriate lift/stair access to the roof top communal open space, without
compromising the stated underlying objectives of the building height controls.
This is a preferi'ed environmental planning outcome as compared to the removal
of these facilities from the development.

eV

1/

\/)t/

(4
J(0

The proposal meets the intent of the objectives of the height standard in that the
variation will have no significant adverse environmental or amenity impacts as a
result of the height, bulk and scale of the proposed development and will be
consistent with the desired future character of the area as sought by CDCP 2012.
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a building height development standard. The court
indicated that merely showing that the development achieves the objectives of
the development standard will be insufficient to justify that a development is
unreasonable or unnecessary in the circumstances of the case for the purposes of
an objection under Clause 4.6, (and 4.6(3)(a) in particular). Further, the
requirement in clause 4.6(3)(b) to justify that there are sufficient environmental
planning grounds for the variation, may well require identification of grounds
particular to the circumstances of the proposed development - as opposed merely
to grounds that would apply to any similar development on the site or in the
vicinity.
vTfte-parttcrrter xircumstan'cus irftthis developmeirt are coirsidered~to—be—the—.
result of the desire to provide appropriate lift and stair access to this area to
facilitate its use by future residents. Compliance with the control could be
achieved by removing the communal open space however there is not sufficient
space or solar access available to the remaining areas of common open thereby
reducing the amenity to the future resident. Further, the removal of communal
open space access would be a burden placed on the amenity of tha future
occupants that is far greater than any benefit that could be achieved by iAsisting
on strict compliance.

?

The height variation has been considered and is satisfactory and appropriate in
teims of the objectives of the height standards contained in Clause 4.3(1) of
CLEP 2012. In this instance, compliance with the standard is deemed to be
um-easonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Pursuant to the provision of Clause 4.6(4)(b) the concuiTence of Secretary is
assumed having regard to previous advice received from the Department of
Planning and Infrastracture in Circular PS-08-003.
The development seeks a variation to Clause 4.4(2) of CLEP 2012 relating to the
floor space ratio for the subject site.
Specifically, the site comprises two floor space ratio zones, comprising proposed
maximum FSR’s for the site of 3:1 and 2.75:1. The resulting maximum
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e^
___ ^__ /i'ucsu-^ eLoe %
permissible gross floor area (GFA) on the site is 3,734.95m^. The proposal
involves a GFA of 7,672m^ with an FSR of 6.1:1, representing an additional
3,937.05m^ over the maximum peimissible floor space. This is a 105.4%
variation from the maximum peimissible FSR.

ii

The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
-" summarised below:

W

Greater internal floor areas for the units are provided than prescribed
under the RFDC increasing residential amenity;
The residtant building is within the permissible building envelope M>ith
the variation not resulting in the bidk and scale of the building
increasing nor creating impacts in terms of shadow or loss of solar
access greater than that expected under the relevant planning
fi^amework;
The proposal provides for a reinvigoration of the site.
The proposal provides an outcome envisaged by the planning controls to
seek an increase in residential development close to the railw’ay;
A proposal which achieved numerical compliance woidd not alter the
overall height and bulk of the building when viewed fi-om the public
domain.
The proposal will increase housing choice and affordability in the area;
A compliant proposal woidd reduce the available units in the area and
woidd not result in the orderly and economic development of land.
The building will “fit” within its future locational setting with the
surrounding buildings.
There is a miss-match between the FSR and height controls.
The proposal satisfies the objectives of the FSR development standard
and Clause 4.6.
The number of units could be reduced as could the internal size of the
units. As proposed, 80 of the proposed 88 units (90.9%) are larger than
the minimum RFDC rule of thumb, with 32 (36.3%) more than 10%
larger. In this context, reductions to achieve FSR compliance would
simply reduce the number of units and their internal amenity, vdiich
would be a disbenefit to future residents.

;

Ts

Pursuant to Clause 4.6(4)(a) consent cannot be granted unless Council is
satisfied that:
(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out, ”

.

The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the FSR clause ultimately applying the tests established in
Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is um'easonable and

4
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unnecessary and indicated that the standard has been abandoned in light of other
approval variations.
■The proposal meets the intent of the objectives of the floor space ratio standard
in that the variation will have no significant adverse environmental or amenity
impacts as a result of the height, bulk and scale of the proposed development
and will be consistent with the desired future character of the area as sought by
CDCP 2012.
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a building height development standard. The court
indicated that merely showing that the development achieves the objectives of
the development standard will be insufficient to justify that a development is
um'easonable or unnecessary in the circumstances of the case for the purposes of
an objection under Clause 4.6, (and 4.6(3)(a) in particular'). Further, the
requirement in clause 4.6(3)(b) to justify that there are sufficient environmental
planning grounds for the variation, may well require identification of grounds
particular to the circumstances of the proposed development - as opposed merely
to grounds that would apply to any similar development on the site or in the
vicinity.
In regards to FSR the particular circumstances of this development are
eonsidered to be the provision to mimic the approved built form opposite on
Canterbury Road (DA-579/2013.) to create a signifieant
entranee to
Canterbury’s southern town e6nter.J)
The proposed design will enhance the streetscape quality and provide a suitable
gateway entrance to the southern portion of the Canterbury Town Centre. This is
aehieved by mimicking the nil setbaek to Canterbury Road of the approved
building opposite. And in this regard the development is eompatible with the
envisaged streetscape. The floor spaee ratio variation is also unlikely to have any
unexpected or undue impact on the amenity enjoyed by residents of suiTounding
properties in teims of its height, bulk, seale, overshadowing, privaey impaets,
view loss or visual impaet.
The applieant also submitted an independent urban design review of the built
form prepared by AE Design Partnership. The urban design review states the
following:
In accordance with clause 3.2.6 of the Canterbury DCP 2012 (and the
Canterbury Town Centre Structure Plan), the proposed built form will
emphasize the site as a foreground treatment location, strengthening the
legibility of the urban structure and creating an emphasis on the gateway
to the Canterbury Town Centre.
The visual impact of the upper level setback corrlr-ol (clause 3.2.6 of the
Canterbury DCP 2012), which mandates a further setback above the 4th
level is negligible when passing through Canterbury Road from ground
level. If necessary, the applicant is willing to ptpvide a change_pf
building materials and frnisheslb ertlphasize the podium of the building.
Overall, the pr^oposal is compatible yvith the development on adjoining
sites and will facilitate the desired future character of the Canterbury
Town Ceritre.

■C
C
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212 – 218 CANTERBURY ROAD, CANTERBURY:
DEMOLITION
OF
EXISTING
STRUCTURES,
CONSTRUCTION OF A NINE STOREY, MIXED USE
DEVELOPMENT CONTAINING 3 LEVELS OF BASEMENT
PARKING, 6 COMMERCIAL TENANCIES (TOTAL 648M²)
PLAZA AREA (304M²) & 88 RESIDENTIAL UNITS UNDER
DA-168/2015
FILE NO:

150/218DPART2

REPORT BY:

DIRECTOR - CITY PLANNING

WARD:

CENTRAL

D/A No:

DA-168/2015

Applicant:

Chanine Design

Owner:

(Ngoc Thang Tran, Kim Diep Nguyen, Thi Thoa Nguyen and
Minh Trieu Van)

Zoning:

Local Centre B2 - Canterbury Local Environmental Plan
2012

Application
Date:

24/04/2015, amended plans received on 11 September and 2
October 2015

Summary:
•

This report has been prepared by an Independent external planning consultant on
behalf of Council.

•

Council has received a development application for the demolition of existing
buildings on the subject site and the construction of a 9 storey mixed use
building comprising six (6) commercial tenancies, 88 residential apartments, 3
levels of basement parking for 91 vehicles and a public plaza area of 304m²
attached to the proposed development on the adjoining site.

•

The proposed development forms Stage 2 of larger development, with Stage 1
proposed on the adjoining site at No 220-222 Canterbury Road and 4 Close
Street Canterbury.

•

The proposal has a capital investment value of $18,919,800 and is therefore to
be determined by Council.

•

The subject site is zoned B2 – Local Centre under Canterbury Local
Environmental Plan 2012. The proposed development is defined as ‘shop top
housing’, and ‘commercial premises’ which are permissible uses in the Local
Centre B2 zone subject to consent.

•

The development application has been assessed against the relevant State and
Local Instruments and Planning Policies. Apart from the height and FSR the
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application is generally compliant with these requirements however there are
DCP non-compliances as discussed in the body of this report.
•

The proposed development does not comply with the maximum floor space ratio
and height standard applicable to the site under Canterbury LEP 2012. Sufficient
grounds to justify an exception to the maximum height development standard
has been submitted, such that the requirements of Clause 4.6 of CLEP 2012 have
been satisfied. Subject to compliance with proposed deferred commencement
conditions, the proposed floor space ratio variation is justified in the
circumstances and the application has justified the proposal in accordance with
Clause 4.6 of the CLEP 2012.

•

The development application was publicly exhibited and adjoining land owners
notified in accordance with the requirements of Canterbury Development
Control Plan 2012. The application was notified between 15 May 2015 and 18
June 2015. Three submissions were received raising issues regarding
infrastructure, solar access and general overdevelopment.

•

Subject to compliance with deferred commencement conditions, it is considered
that the proposed development has been designed appropriately given the
characteristics of the site and the applicable planning controls, and is unlikely to
result in unreasonable impacts on the character or amenity of the surrounding
area. The development application is recommended for approval subject to
conditions.

•

The application is recommended for Deferred Commencement Consent, subject
to the following deferred commencement conditions:
i.

ii.
iii.

Submission of amended architectural and landscape plans increasing the
building setback to 3m from the rear boundary adjoining 15 Close Street
(excluding basement parking levels and retaining the plaza footprint).
Submission of amended plans addressing matters outlined in Sydney
Trains letter of 3 July 2015.
Receipt of concurrence from Sydney Trains subject to (ii) above.

Council Delivery Program and Budget Implications:
This report has no implications for the Budget. The assessment of the application
supports our Community Strategic Plan long term goal of Balanced Development.
Report:
Background
On 24 April 2015, DA168/2015 for the construction of a part six and part nine storey,
mixed use development containing 3 levels of basement parking, 6 commercial
tenancies (total 749m²) plaza area (266m²) & 84 residential units was lodged with
Council. The proposed development will have vehicle access and egress off Close
Street. The vehicle access and egress is shared with the adjoining development of at
220-222 Canterbury Road, which is Stage 1 (known as “Site 1” on the survey plan). The
proposed development assessed in this report is Stage 2. This application indicates that
there is provision for future linking of the basements of these two developments. This
adjoining proposed development is considered in a separate report to Council.
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A 6 and 7 storey shop top housing development with basement parking comprising 30
apartments and 1 commercial tenancy was approved in August 2014 (DA-399/2013) for
the adjoining site to the south known as No 6 – 8 Close Street Canterbury. This
adjoining approved development achieves compliance with the relevant height and FSR
development standards and has not commenced construction.
The following developments have been approved in this immediate locality:• 2A Charles Street, located opposite the site, has consent for a mixed
retail/residential development containing 202 units, a supermarket and liquor
store, commercial/retail tenancies, basement car parking and stratum subdivision
into three (3) lots approved by JRPP on 28 May 2014 (DA 579/2013). This
development is currently under construction and has an approved FSR of
3.108:1 (max 2.75:1 & 3:1) and height of 27.3m (max 27m). This development
is therefore generally compliant with the planning controls. The approved
development has a nil setback to the street frontage.
•

211 – 215 Canterbury Road, located on the opposite side of Canterbury Road
on the corner of Charles Street, has approval for a mixed development
comprising 9 commercial tenancies and 69 residential units (DA-420/2013).
This development generally complies with the FSR and height controls, with a
minor FSR exceedence of 255m² (FSR of 3.14:1 with a max of 3:1).

•

242 - 258 Canterbury Road & 1 -13 Close Street, located opposite the site
along Close Street, has approval for a nine storey mixed use building containing
commercial premises with shop top housing, residential flat buildings (397
units), two basement level car parking areas and central open space area linking
to the Cooks River (DA-503/2013). This development has a variation to the FSR
of 3.08:1 with 564sqm above the bonus density allowable for a major site. This
represents a variation of 2.4%.

•

1A, 1, 2, 3 Charles Street and 12 Robinson Street, located along Charles
Street, was originally refused by the JRPP in October 2012 and subsequently
approved by the Land and Environment Court (DA-164/2012). A recent S96 to
increase the FSR was refused by the JRPP on 3 June 2015. The currently
approved development complies with the FSR.

Proposed on the adjoining site (No. 220-222 Canterbury Road) and assessed
concurrently with this application, is a development proposal (DA-169/2015) for the
construction of a part 7 and part 9 storey mixed use building comprising five (5)
commercial tenancies, 84 residential apartments, 3 levels of basement parking for 94
vehicles and a public plaza with area of 266m², which is attached to the public plaza
proposed on the subject site. It is known as Stage 1 of the development site and it has a
capital investment value of $18,266,200.
Site Details
The subject site is identified as Lot 1 DP 87958 and Lot 1 DP 304046, and is commonly
known as No. 212 – 218 Canterbury Road, Canterbury. The site is located on the eastern
side of Canterbury Road (refer to Figure 1). The site is located towards the southern end
of the Canterbury Town Centre, in the B2 Local Centre zone under the Canterbury LEP
2012 (refer to Figure 2).
The site is an irregular in shape with a north-eastern boundary length of 37.40m, a
south-eastern boundary length of 39.35m, a south-western boundary length of 62m, a
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19.2m frontage to Canterbury Road, giving total site area of 1,259.63m2. The site falls
in a southerly direction and is currently used for commercial and industrial purposes.

STAGE 2 – 212218 Canterbury Rd

STAGE 1 – 220220 Canterbury Rd

Figure 1: Aerial photograph showing the subject site in red and the adjoining site
(the subject of DA-169/2015) dashed

Figure 2: Zoning Map for the subject Site
The surrounding development is a mix of commercial and residential uses, including
Canterbury Railway and development forming part of Canterbury Town Centre. The
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subject site is located in the lower portion of the town centre, with Canterbury Road
sloping down at this section towards the Cooks River.

SUBJECT SITE

Figure 3: The subject Site from Canterbury Road
To the north of the site (beyond the adjoining site) is the southwest rail corridor which
carries both passenger and commercial trains. To the east is an existing lawn bowling
club beyond which are existing residential properties. To the south of the site is Close
Street which carries a low volume of traffic with existing commercial development
opposite. Adjoining to the west is a four storey residential flat building on the corner of
Close Street and Canterbury Road with ground level car parking underneath. Canterbury
Road forms part of the western boundary which carries a high volume of traffic.
Charles Street, a side street to the northwest of the site off Canterbury Road is
undergoing a transformation from light industrial to mixed use high density residential.
This precinct has recently been rezoned under Canterbury Local Environmental Plan
2012 to residential and commercial zonings. The approved developments in the vicinity
of the site is outlined above.
Proposal
This current application proposes the following development:•

Demolition of the existing buildings on the site; and

•

Construction of a 9 storey mixed use building with frontage to Canterbury Road
over 3 levels of basement parking:-

Basement levels - three (3) basement levels comprising a total of 89 car
parking spaces (including 9 disabled parking spaces), storage areas for
the residential units and separate waste storage areas for the residential
and commercial components of the proposal. The basements are linked
through to the adjoining development (DA-169/2015) proposed at 22022 Canterbury Road and 4 Close Street.

-

Ground Floor – this level comprises six (6) commercial tenancies located
around a public plaza (extension from the adjoining site) with activation
to Canterbury Road. Pedestrian entry for the commercial and residential
components of the proposal are provided from Canterbury Road. A waste
storage room is also provided on this level;
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-

Levels 1 to 8 – these levels include eleven (11) units on each level
comprising 1x 1 bed studio, 1 x 1 bed unit, 2 x 1 bed units with study, 5
x 2 bed units and 2 x 2 bed units with study. These levels comprise an UShape arrangement over a common basement;

-

There are two lift cores provided within the building. The lift cores are
centrally located within each wing of the building.

-

Level 9 of the building provides for roof terrace communal open space.

The total development involves 88 residential apartments comprising 32 x 1 bedroom
units (including those with a study) and 56 x 2 bedroom units (including those with a
study)
Vehicular access is provided from the development associated with Stage 1 located at
No 4 Close Street and 220-222 Canterbury Road (DA-169/2015). In this regard a Right
of Carriageway is required to be registered over 220-222 Canterbury Road to provide
for access over the driveway and basement to Close Street. An appropriate condition is
proposed requiring the creation of the legal access.
In addition to the creation of the legal access the matter of timing of the linked
basements is dealt with via a condition restricting the issuing of occupation/subdivision
certificates until such time as at least a minimum of an interim occupation certificate has
been issued for the basement of 220-222 Canterbury Road (DA-169/2015). An
appropriate condition has been placed on the consent.
Statutory Considerations
When determining this development application, the relevant matters listed in Section
79C of the Environmental Planning and Assessment Act, 1979 (EP&A Act), must be
considered and the following environmental planning instruments, development control
plans, codes and policies are relevant:
(a)
(b)
(c)
(d)
(e)
(f)
(g)

State Environmental Planning Policy (Infrastructure) 2007
State Environmental Planning Policy No. 55 – Remediation of Land
State Environmental Planning Policy (Building Sustainability Index: BASIX)
2004
State Environmental Planning Policy No. 65 – Design Quality of Residential
Flat Development
Canterbury Local Environmental Plan 2012
Canterbury Development Control Plan 2012
Canterbury Town Centre Development Contributions Plan.

The proposed development has been assessed against the relevant environmental
planning instruments and development controls plans below.
Assessment
The development application has been assessed under Sections 5A and 79C of the
Environmental Planning and Assessment Act, 1979, and the following key issues
emerge:
•

State Environmental Planning Policy (Infrastructure) 2007
The subject site is located adjacent to a rail corridor and on an arterial road
(Canterbury Road) and therefore the road and rail provisions of State
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Environmental Planning Policy 2007 – Infrastructure (Infrastructure SEPP)
apply to the proposal, which are considered below.
(a)

Clause 86 – Excavation in, above or adjacent to rail corridors

Applies to development that involves the penetration of ground to a depth of at
least 2m below ground level (existing) on land (among other things) is within
25m (measured horizontally) of a rail corridor (Cl 86(1)(b). The concurrence of
Sydney Trains is required (Cl86(3)) and the consent authority must take into
consideration:
i.
ii.

any response to the notice that is received within 21 days after the notice
is given, and
any guidelines issued by the Director-General for the purposes of this
clause and published in the Gazette.

The proposal involves basement parking and therefore the concurrence of
Sydney Trains is required. The Geotechnical report addressed potential impacts
on the rail corridor from excavation and concluded that vibrations generated
during rock excavation should not have a negative impact on the adjacent rail
corridor.
The proposal was referred to Sydney Trains. In their letter dated 3 July 2015,
Sydney Trains advised that additional information was required. The applicant
was advised of the request for additional information but the information was
not forthcoming.
The information requested by Sydney Trains forms part of the matters requested
within the Deferred Commencement conditions.
(b)

Clause 87 – Impact of rail noise or vibration on non-rail
development

This Clause applies to development for a building for residential use on land in
or adjacent to a rail corridor and that the consent authority considers is likely to
be adversely affected by rail noise or vibration (Cl 87(1)(a). The consent
authority must take into consideration any guidelines issued by the DirectorGeneral for the purposes of this clause and published in the Gazette (87(2)). If
the development is for the purposes of a building for residential use, the consent
authority must not grant consent to the development unless it is satisfied that
appropriate measures will be taken to ensure that the following LAeq levels are
not exceeded:
•
•

in any bedroom in the building—35 dB(A) at any time between 10.00 pm and 7.00 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallway)—40
dB(A) at any time. (Cl 87(3))

An Acoustic report prepared by Acoustic Logic dated 15 April 2015 considered
potential noise and vibration resulting from the adjoining railway on the
proposal with reference to the Infrastructure SEPP and the NSW Government
Department of Planning Development Near Rail Corridors and Busy Roads –
Interim Guidelines 2008. This report concluded that it was consistent with these
guidelines subject to recommendations in Chapter 5 and the recommendations
have been included as conditions of consent.
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(c)

Clause 101 – Development with frontage to classified road

The consent authority must not grant consent to development on land that has a
frontage to a classified road unless it is satisfied that:
(a)

where practicable, vehicular access to the land is provided by a road other than the
classified road, and
the safety, efficiency and ongoing operation of the classified road will not be adversely
affected by the development as a result of:
(i) design of the vehicular access to the land, or
(ii) the emission of smoke or dust from the development, or
(iii) the nature, volume or frequency of vehicles using the classified road to gain access
to the land, and the development is of a type that is not sensitive to traffic noise or
vehicle emissions, or is appropriately located and designed, or includes measures, to
ameliorate potential traffic noise or vehicle emissions within the site of the development
arising from the adjacent classified road.

(b)

The proposal involves vehicle access from Close Street and not from Canterbury
Road. The Traffic report concludes there will be no adverse impact on the
surrounding road network resulting from the proposal. The proposal is for a
mixed use development and it is considered that there will be no smoke or dust
emitted from the proposal that would adversely affect the road network. The
Acoustic Report conclude that subject to the recommendations of the report, the
proposal will not adversely affect the road noise. Suitable conditions will be
included in any consent granted.
(d)

Clause 102 – Impact of road noise or vibration on non-road
development

This Clause applies to development for (among other things) a building for
residential use on land in or adjacent to the road corridor for a freeway, a tollway
or a transitway or any other road with an annual average daily traffic volume of
more than 40,000 vehicles (based on the traffic volume data published on the
website of the RTA) and that the consent authority considers is likely to be
adversely affected by road noise or vibration (Cl 102(1)(a)).
The consent authority must take into consideration any guidelines that are issued
by the Director-General for the purposes of this clause and published in the
Gazette (Cl 102(2)). If the development is for the purposes of a building for
residential use, the consent authority must not grant consent to the development
unless it is satisfied that appropriate measures will be taken to ensure that the
following LAeq levels are not exceeded:
•
•

in any bedroom in the building—35 dB(A) at any time between 10 pm and 7 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallway)—40
dB(A) at any time (Cl 102(3)).

The Acoustic Report considered potential noise and vibration resulting from
Canterbury Road, which is listed on the traffic volume maps for the ISEPP as a
road where a noise intrusion assessment is mandatory under this clause.
This report concluded that it was consistent with the guidelines subject to
recommendations which will be included as conditions of consent.
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(e)

Clause 104 – Traffic-generating development

Before determining a development application for development to which this
clause applies, the consent authority must give written notice of the application
to the RTA within 7 days after the application is made, and take into
consideration:
(i) any submission that the RTA provides in response to that notice within 21 days after the
notice was given (unless, before the 21 days have passed, the RTA advises that it will not be
making a submission), and
(ii) the accessibility of the site concerned, including:
(A) the efficiency of movement of people and freight to and from the site and the extent of multipurpose trips, and
(B) the potential to minimise the need for travel by car and to maximise movement of freight in
containers or bulk freight by rail, and
(iii) any potential traffic safety, road congestion or parking implications of the development.

The proposal involves more than 75 dwellings in a residential flat building and
more than 75 car parking spaces and therefore falls under the requirements of
Schedule 3 of the SEPP and requires referral to Roads and Maritime Services
(RMS). The access point to the development is from Close Street, within 90
metres of Canterbury Road. The application was considered by the Local Traffic
Committee who endorsed the application.
The proposed access and traffic implications of the proposal have been
considered in the traffic report. It is considered there are adequate arrangements
for access and car parking and there will be no adverse impact on the
surrounding road network.
The proposal is considered to be consistent with the Infrastructure SEPP subject
to relevant conditions.
•

State Environmental Planning Policy No. 55 – Remediation of Land
State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 55),
aims to promote the remediation of contaminated land for the purposes of
reducing risk to human health or any other aspect of the environment.
Clause 7 of SEPP 55 states that a consent authority must not consent to the
carrying out of development unless it has considered whether the land is
contaminated.
The proposed development involves excavation of the entire site to
accommodate the basement carparking levels. Appropriate conditions relating to
waste classification of excavated soils has been placed on the consent.
Therefore the proposal is considered to be consistent with SEPP 55 and the land
suitable for the proposed residential development.

•

State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004
The application satisfies the commitments made in BASIX Certificate 625775M
dated 23 April 2015. In this regard, it is considered that the proposed
development satisfies the requirements contained in SEPP BASIX 2004. The
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proposal is considered to be consistent with the BASIX SEPP subject to relevant
conditions.
•

State Environmental Planning Policy No. 65 – Design Quality of Residential
Flat Development
This policy applies to residential flat buildings of three or more storeys and is
required to be considered when assessing this application. SEPP 65 aims to
improve the design quality of residential flat buildings across NSW and provides
an assessment framework, the Residential Flat Design Code (RFDC), for
assessing “good design”. Clause 50(1A) of the Environmental Planning and
Assessment Regulation 2000 requires the submission of a design verification
statement from the building designer at lodgement of the development
application. This documentation has been submitted.
SEPP 65 was amended via Amendment 3, commencing on 17 July 2015, which
introduced various changes to SEPP 65 including the introduction of the
Apartment Design Guide to replace the RFDC. This amendment, however, does
not apply to this development application pursuant to the transitional provisions
of Clause 31 of SEPP 65 as this application was lodged prior to 19 June 2015
(notification on the NSW Legislation website).
SEPP 65 requires the assessment of any DA for residential flat development
against the ten design quality principles contained in Clauses 9-18. It is
considered that the proposal is generally consistent with these principles as
outlined below:Context
The mixed-use nature of the proposed development is consistent with the future
character and desired built form of the Canterbury Town Centre and is
permissible in the zone. High density residential development will be a
characteristic of the area within and adjacent to the business centre.
Scale
The scale and built form of the proposed development is consistent with the
scale of development which is encouraged for this area. The development is
generally consistent with the height, bulk and urban design context in this
locality despite seeking a variation to the floor space ratio and building height.
The height variation of between 0.9 an d 1.7m is nominal and only relates to the
central lift core to provide access to the roof terrace communal open spaces.
While the floor space variation is numerically significant it is not considered to
have any material effect on the perceived bulk and scale of the overall
development when viewed from the street. There appears to be a disconnect
between the FSR and height development standards for the site under the LEP.
The lower retail level is setback 3m with landscaping and activates the street
through the glass façade of the commercial tenancy reducing any perceived bulk
impact at the human interface. Furthermore, these variations will not create any
unreasonable overshadowing, privacy or amenity impacts for occupants of the
surrounding locality. On this basis, the proposal is considered to be acceptable
and is consistent with Council’s vision for the Canterbury Town Centre.
Built Form
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The proposal achieves a built form which is generally consistent with the site
controls and objectives of Part 3 of the Canterbury Development Control Plan
(CDCP) 2012. The approved ground level retail will present a strong vertical
theme that reinforces the commercial streetscape of Canterbury Road by
activating the street edge with shops and commercial uses. The street awning
reinforces the link to the existing streetscape and enhances the quality of the
pedestrian environment. The proposal achieves the built form objectives as it
contributes positively to the streetscape and provides a high level of amenity for
residents and tenants.

Density
The proposed development has been designed to achieve the aims and objectives
of the built form controls of CLEP 2012 and CDCP 2012 and therefore
represents an appropriate density for the site.
Resource, Energy and Water Efficiency
Beyond the energy and resource commitments required from the applications
BASIX Certificate, the RFDC requires additional energy efficiency
commitments which are mainly focused on cross-ventilation and solar access.
The proposal has been designed to maximise energy and resource efficiency,
with all dwellings designed to promote the principles of passive solar design and
natural ventilation. All living areas open directly onto balconies/courtyards and
the use of covered terrace areas will provide shading during the summer months
and allow sunlight to penetrate during winter. The proposed common open space
located on the roof terrace, provides satisfactory solar access for the majority for
the day in mid-winter.
Landscape
Landscape details are outlined on the landscape plan which has been reviewed
by Council’s Landscape Architect and was deemed acceptable subject to some
amendments that were addressed with suitable conditions of consent. A public
plaza area is proposed as well as a terraced front setback to Canterbury Road
which will incorporate landscaping planting to soften the built form. The plaza
area is easily accessible from the residential units and it provides an area of
communal open space for the enjoyment of the occupants set away from the
main road. The roof terrace communal areas have also been appropriately
landscaped.
Amenity
The proposal achieves satisfactory residential amenity by providing reasonable
room sizes and shapes. As a “rule of thumb”, buildings should not exceed 18m
in depth in order to allow sunlight to penetrate the building into each unit and
provide adequate cross ventilation. The residential units exceed the maximum
depth of 8m, however, it is considered that adequate light and ventilation is still
provided to the units. Natural ventilation and solar access controls of the RFDC
are met by the proposal. The proposed apartments adopt well designed spaces
with comfortable room dimensions, with outlooks towards the remainder
portions of the Canterbury town Centre. High Ceilings and large openings will
ensure light and air penetrates deep into the floor plan.
Safety and Security
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Satisfactory provision for security is provided with enclosed entry areas to lobby
for access to the dwellings and the upper levels. The proposal provides direct
entry and presentation to the street, with balconies and windows overlooking all
setbacks to maximize opportunities for casual surveillance. The entry areas are
well defined and adequate lighting can be provided. There are no obvious areas
for concealment (although the waste storage area on the ground floor is a
potential entrapment site) and there is clear distinction between public and
private spaces. Some level changes and divisions between private and communal
zones provide clearly defined zones within the common open space.

Social Dimensions and Housing Affordability
The mixed use development will add to the range of dwelling size options within
the Canterbury LGA and will optimise the provision of housing to suit the social
mix. The development also provides 9 adaptable dwellings in the development.
The increase in housing choice in close proximity to the railway station and
town centre achieves the objectives of the planning controls.
Aesthetics
The design of the proposal in terms of density and upper level setback are noncompliant however is considered consistent with the objectives of Canterbury
LEP 2012 and Canterbury DCP 2012. This proposal, in its current form, will
contribute positively to the Canterbury Town Centre. The scale, density and
built form is larger than when measure against height and FSR controls however
it is not envisaged that the development will have a negative impact on the Town
Centre. Additionally the proposed building reflects the similar setbacks
approved by the JRPP (DA-579/2013) in the building located opposite on
Canterbury Road known as 2A Charles Street.
The matters contained in the RFDC must also be considered. An assessment of
the proposal under the provisions and “Rules of Thumb” in the RFDC indicates
that the proposal is generally consistent with the recommended design standards,
with the exception of building depth, deep soil zones and the size of communal
open space areas. The building depth and common open space controls are
considered in the assessment of the Canterbury DCP 2012 below which are
satisfactory for the proposed development. With respect to deep soil zones, these
are not required, nor appropriate, in this town centre location. The proposal is
therefore considered to be consistent with the intent of the RDFCResidential
Flat Design Code
Further to the design quality principles discussed above, the proposal has been
considered against the various provisions of the Residential Flat Design Code in
accordance with Clause 30 (2) (c) of SEPP 65. The proposed development is
generally considered satisfactory, with the exception of building depth and deep
soil zones areas, in regards to the following ‘Rules of Thumb’ controls:
Development Guideline
Building Depth

Required
Max 10m – 18m – wider

Proposed
13.1m22.8m

Complies
No – see DCP
discussion
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Development Guideline
Building Separation

Required
Up to 4 storeys = 12m
5-8 Storeys = 18m

Street Setbacks

Consistent with existing

Side and Rear Setbacks

Consistent with existing
streetscape patterns

Nil side setbacks are consistent
with Council’s desired future
character, except for rear
boundary which will require a
3m setback.

Deep Soil Zones

Min 25% of the open space.
Exceptions may be made in
urban areas where site is
built out and no capacity for
water infiltration.
Consistent with existing
streetscape
Improve amenity, streetscape
and energy efficiency.

0% provided across the site,
which is in a urban area and the
site will be built to capacity.

Yes

No fencing proposed

N/A

Communal open space with no
deep soil on rooftop and plaza.
This is allowable in urban areas.

Yes

Roof top common open space
827m² and the plaza has an area
of 304m². This equates to 89% of
site area.
Highly visible building entry to
Canterbury Road.
Entry will be well lit, safe and
equitable.

Yes

Fences and Walls
Landscape Design

Open Space

Between 20-30% of site area

Building Entry

Provide physical and visual
connection between building
and street.
Provide safe entrance.
Provide equitable entrance.
Provide underground car
parking

Parking

Proposed
The buildings on the site are 9
metres apart (no habitable rooms
or balconies facing each other),
with habitable balconies being
18 metres apart within the site.
The only adjoining building is to
the Southwest which is part of
this overall development. A nil
side boundary setback is
acceptable in this location, with
the open plaza area providing
adequate light and ventilation
To the south of the site is the
property known as 15 Close
Street which is currently zoned
RE1 Public recreation. The
proposed building currently has a
Nil setback to this property.
However is proposed to be
increased to 3m as a result of the
deferred commencement
condition.
3m to Canterbury Road.

Proposal includes underground
car parking as per DCP 2012
requirements.

Complies
Yes However
further
discussed in
Note 1
following the
RFDC Table

See DCP
discussion
Yes –
however see
Note 1
following the
RFDC table

Yes

Yes
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Development Guideline

Required
Provide bicycle parking

Pedestrian Access

Barrier free access to at least
20% of dwellings
Max width of driveway is 6m
Located vehicle entry away
from pedestrian entry
Single aspect max depth is
8m
Min apartment size:
1 bed: 50m2 min
2 bed: 70m2 min
3 bed: 90m2 min
Provide an apartment mix

Vehicle Access

Apartment Layout

Apartment Mix

Building Configuration

Balconies have a minimum
depth of 2m
Ceiling Heights
2.7m habitable
2.4 non habitable
Storage
1 bed – 6m3
2 bed – 8m3
3+ bed – 10m3

Acoustic Privacy

Like rooms together

Daylight Access

70% of units to receive 3
hours between 9am – 3pm –
can be 2 hours in dense
urban areas.
Single aspect units with
southern orientation limited
to 10% of total (maximum 6
units)
60% of units to be naturally
cross ventilated

Natural Ventilation

Proposed
Provision of bicycle parking to
be imposed by way of condition
of consent.
Barrier free access provided to
100% of dwellings.
5.5m driveway to Close Street
Vehicle entry away from
pedestrian entry
8m
Min sizes:
1 bed: >50m2
2 bed: >70m2
3 bed: >90m2
Acceptable apartment mix as
follows:
15 x one (1) bedroom,
42 x two (2) bedroom, and
1 x three (3) bedroom units.
Minimum 2m

2.7m
2.4
Substantial storage areas
incorporated within units and
designated to each unit within
the basement, majority of units
have designated storage areas in
excess of these minimum
volumes.
Like rooms are placed together
to ensure acoustic privacy is
achieved.
70.4% (62) units achieve a
minimum of two (2) hours at the
winter solstice.

Complies
Yes

Yes
Yes
Yes
Yes
Yes

Yes

Yes

Yes
Yes
Yes

Yes.

Yes

0 single aspect units with
southern orientation.

Yes

63.6% (56) of units achieve
natural cross ventilation
(clearstory roof lights used on
Level 6 units).

Yes

Note 1 - Building separation
To the south of the subject site is a property known as 15 Close Street which
contains a bowling club and is currently zoned RE1 Public Recreation. The
proposed building currently has a nil setback to this property. The nil setback is
appropriate to the RE1 zone and complies with building separation and the
CDCP setbacks.
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However there is a draft LEP to rezone the bowling club site form RE1 to R4
High Density Residential. The Planning Proposal has been on public exhibition
and is a matter for consideration in the assessment of this application. It is
understood that the planning proposal is nearing finalisation.
The proposed nil eastern boundary setback has the potential to undermine the
development potential of the bowling club site and is not an appropriate
response to the interface between the B2 and (future) R4 zones.

•

Rezoning of the bowling club would allow for residential apartment
development and as such building separation must be considered. Council has
identified a 9m setback to the common boundary with the subject site under a
draft masterplan. The masterplan also indicates a through site link adjacent to
the eastern boundary of the subject site. In this regard, it is considered
appropriate to recommend that the application be approved subject to a deferred
commencement condition requiring a 3m setback to the common boundary with
the subject site. This would create a 12m separation between the buildings and is
considered to be reasonable compromise given that the LEP hasn’t been
finalised, but is a matter that requires consideration. A 12m building separation
would achieve reasonable resident amenity and the proposed 3m setback would
ensure that the future redevelopment of the bowling club site is not undermined.
In addition, without a 3m setback, the east facing units would have a harsh and
undesirable interface with the anticipated public through site link.
Canterbury Local Environmental Plan 2012 (CLEP 2012)
The site is zoned B2 – Local Centre pursuant to Clause 2.2 of the Canterbury
Local Environmental Plan 2012 (CLEP 2012). The land use table in Clause 2.3
states the following zone objectives:•
•
•
•

To provide a range of retail, business, entertainment and community uses that
serve the needs of people who live in, work in and visit the local area.
To encourage employment opportunities in accessible locations.
To maximise public transport patronage and encourage walking and cycling.
To facilitate and support investment, economic growth and development for
active, diverse and well-designed centres.

The proposal is considered to be consistent with these objectives given there are
several commercial tenancies proposed at ground level which will ensure there
are a range of retail, business and other uses provided on the site. A range of
units are proposed which will improve housing choice in the area.
The proximity to Canterbury Railway Station and town centre will ensure
employment opportunities are provided in an accessible location, that public
transport is maximized and that investment and development is provide within
the town centre. Shop top housing and commercial premises are permissible
with consent and therefore the proposal is permissible.
The controls applicable to this application are outlined in Table 1.
Table 1: Canterbury LEP 2012 -– Compliance Table
Cl
2.6

Requirement
Subdivision—consent requirements
Land to which this Plan applies may be

Proposal
The proposal does not involve subdivision.

Comply
N/A
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Table 1: Canterbury LEP 2012 -– Compliance Table
Cl
2.7

4.3

4.4

5.10

Requirement
subdivided, but only with development consent.
Demolition requires development consent
The demolition of a building or work may be
carried out only with development consent.
Height of buildings
The height of a building on any land is not to
exceed the maximum height shown for the land
on the Height of Buildings Map – 27 metres.

Floor space ratio
The maximum floor space ratio for a building on
any land is not to exceed the floor space ratio
shown for the land on the Floor Space Ratio
Map. The subject site has 2 different max FSRs:•
3:1 – majority of Lot 1 DP 877958
(1,084.2m²)
•
2.75:1 – majority of Lot 1 DP 304046
(175.4m²)
Heritage conservation
Consider potential impact on land on which a
heritage item is located, or on land that is within
a heritage conservation area, or on land that is
within the vicinity of land referred to above.

Proposal
Demolition is proposed.

Comply
Yes

The maximum height of the development exceeds
the 27m by between 0.9m to 1.7m

No refer
to Cl4.6
variation
discussio
n

GFA proposed = 7,672m²; FSR – 6.1:1 (105.4%
variation).
Max permissible GFA = 3,734.95m²

No
Refer to
Cl4.6
variation

There are no heritage item on the site, however,
there are several items (Items I166, I167, I168)
associated with the railway, old post office and a
hotel. These items are located on the opposite side
of the railway line and to the northeast of the site.

Yes

In this regard, the development is contained
wholly within the site and will not have a material
impact on the adjacent Heritage item. It is
considered there is sufficient distance to these
items, that there will be no adverse impact on these
items resulting from the proposal.

6.1

Acid sulfate soils (ASS)
Consent is required on Class 5 land for:Works within 500 metres of adjacent Class 1, 2,
3 or 4 land that is below 5 metres Australian
Height Datum and by which the watertable is
likely to be lowered below 1 metre Australian
Height Datum on adjacent Class 1, 2, 3 or 4 land.

6.2

Earthworks
Consent is required for earthworks and must
consider:(a) the likely disruption of, or any detrimental
effect on, drainage patterns and soil
stability in the locality of the development,
(b) the effect of the development on the likely

The proposal is consistent with the objectives of
Clause 5.10 of the LEP in that the heritage
significance of the item is conserved as is the
environmental heritage of Canterbury.
The Geotechnical Report prepared by STS dated
March 2015 concluded that the subsurface
conditions present on the site are not consistent
with the geomorphic and site criteria conditions
for ASS. ASS are not evident on the site and that
no ASS were observed in the boreholes.
The report further stated that based on the
monitoring of the groundwater levels, it appears
the groundwater present is within the sandstone
bedrock which is relatively impermeable.
Therefore, water flow into the basement
excavation is not expected to be excessive. Any
dewatering of the excavation that may be required
is highly unlikely to affect any ASS’s that may be
present in the nearby area. The report concluded
that an ASS Management Plan will not be required
for the proposal.
The Geotechnical Report stated that the proposal
would require excavating between about 5 and 12
metres below the ground surface with the deeper
excavation being at the north eastern end of the
site and the shallower adjacent to Close Street.

Yes

Yes

This report concluded that the proposal was
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Table 1: Canterbury LEP 2012 -– Compliance Table
Cl

6.4

6.6

6.7

Requirement

Proposal

future use or redevelopment of the land,
(c) the quality of the fill or the soil to be
excavated, or both,
(d) the effect of the development on the existing
and likely amenity of adjoining properties,
(e) the source of any fill material and the
destination of any excavated material,
(f) the likelihood of disturbing relics,
(g) the proximity to, and potential for adverse
impacts on, any waterway, drinking water
catchment or environmentally sensitive
area,
(h) any appropriate measures proposed to
avoid, minimise or mitigate the impacts of
the development.
Stormwater management
Consent authority must be satisfied that the
development:
(a) is designed to maximise the use of water
permeable surfaces on the land having
regard to the soil characteristics affecting
on-site infiltration of water, and
(b) includes, if practicable, on-site stormwater
retention for use as an alternative supply to
mains water, groundwater or river water,
and
(c) avoids any significant adverse impacts of
stormwater runoff on adjoining properties,
native bushland and receiving waters, or if
that impact cannot be reasonably avoided,
minimises and mitigates the impact.
Essential services
Consent must not be granted to development
unless services essential for the development are
available or adequate arrangements made (water,
electricity, sewerage, stormwater drainage,
vehicular access.
Mixed use development in business zones
This clause applies to land in B1 Neighbourhood
Centre, Zone B2 Local Centre, and Zone B5
Business Development. Despite any other
provision of this Plan, development consent may
be granted to a mixed use development, on land
to which this clause applies, incorporating
residential accommodation and a medical centre.

satisfactory subject to the recommendations.
Appropriate conditions are to be imposed.

Comply

A stormwater plan has been provided and
Council’s engineers raise no objection to this plan.

Yes

There are adequate services on the site for the
proposed development.

Yes

This clause applies to the proposed development.
This clause allows the proposal.

Yes

Clause 4.6 Variation
The objectives of clause 4.6 are to provide some level of flexibility in applying
certain development standards to particular development and to achieve better
outcomes for and from development in particular circumstances. As such,
consent may be granted for development which would contravene development
standards, in this case non-compliant height and FSR, as specified in clauses 4.3
and 4.4 of the Canterbury Local Environmental Plan (Height of Buildings Map)
and (Floor Space Ratio Map).
However, consent can only be granted for development which contravenes a
development standard if the consent authority has considered a written request
from the applicant to do so. Pursuant to provision of Clause 4.6(3) the written
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statement must demonstrate that compliance with the development standard is
unreasonable and that there are sufficient environmental grounds to justify
contravening the development standard. These matters are separately discussed
below.
Height
The development seeks a variation to Clause 4.3(2) of CLEP 2012 relating to the
height of buildings for the subject site.
The maximum permissible height for the site is 27m. The building exceeds the
height by between 0.9m and 1.7m.This point encroachment is created by the
central lift cores accessing the roof top communal open space.
In accordance with Clause 4.6(3), for Council to consent to an exception to a
development standard it must have considered a written request from the
applicant that seeks to demonstrate that:
“

(a) that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the case,
and
(b) that there are sufficient environmental planning grounds to
justify contravening the development standard.”

The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
summarised below:
•
•
•

•
•

The reinvigoration of a low use site with a new vibrant modern building,
that although marginally greater in height respects its surrounding s and
reduces its impact on nearby residential properties.
The increased height derives from the provisions of access to the roof top
communal open space, with these facilities adding to the amenity of
future residents and providing a better outcome in terms of liveability
The greater height is not readily evident from the public domain. The
central location of the lift and stairs reduce their visibility from the
public domain. This setback is further strengthened by the stepping of the
two upper floors of the building
The lack if impact in terms of privacy, solar access and amenity from the
proposal and its respect of the existing residential properties.
The matter of the roof top open space facilities breaching building height
limits has been considered by Council in relation to a number of recent
DA’s and accepted on the basis of improved amenity these facilities
provide for the future residents.

Pursuant to Clause 4.6(4)(a) consent cannot be granted unless Council is
satisfied that:
“

(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out,”
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The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the height clause ultimately applying the tests established
in Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is unreasonable and
unnecessary and indicated that the standard has been abandoned in light of other
approval variations.
The building has as 9 storey form (as seen from Canterbury Road) and the
provision of the central lift core within the rooftop is not visible from points
surrounding the site and provides appropriate lift/stair access to the roof top
communal open space, without compromising the stated underlying objectives
of the building height controls. The location of the communal open space on the
roof top receiving uninterrupted solar access and views is a preferred
environmental planning outcome as compared to the removal of these facilities
from the development.
The proposal meets the intent of the objectives of the height standard and each
objective is discussed below:
(a) to establish and maintain the desirable attributes and character of an area,
The height encroachment cannot be seen from the street and the encroachment is
created by the central lift core. The height of the building at the street front is in
keeping with the heights of the buildings previously approved in particular with
that opposite on Canterbury Road known as 2A Charles Street. In this regard the
proposal maintains the desired character of the area.
(b) to minimise overshadowing and ensure there is a desired level of solar
access and public open space,
The proposed development does not unreasonable impact upon solar access to
adjoining properties and public spaces.
(c) to support building design that contributes positively to the streetscape and
visual amenity of an area,
The Urban Design peer review prepared by AE Design Partnership indicated that
the proposed built form will emphasise the site as a foreground treatment
location, strengthening the legibility of the urban structure and creating an
emphasis on the gateway to the Canterbury Town Centre. In this regard it is
considered that the proposal will contribute positively to the streetscape and
improve the amenity of the area.
(d) to reinforce important road frontages in specific localities.
The proposed lift overrun will not form part of the streetscape presentation. With
the imposition of a gateway entrance to the Canterbury Town Centre the
significant building and that opposite on 2A Charles Street reinforces the
importance of Canterbury Road.
As discussed above the proposal meets the intent of the objectives of the height
standard in that the variation will have no significant adverse environmental or
amenity impacts as a result of the height, bulk and scale of the proposed
development and will be consistent with the desired future character of the area
as sought by CDCP 2012.
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Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a building height development standard. The court
indicated that merely showing that the development achieves the objectives of
the development standard will be insufficient to justify that a development is
unreasonable or unnecessary in the circumstances of the case for the purposes of
an objection under Clause 4.6, (and 4.6(3)(a) in particular). Further, the
requirement in clause 4.6(3)(b) to justify that there are sufficient environmental
planning grounds for the variation, may well require identification of grounds
particular to the circumstances of the proposed development - as opposed merely
to grounds that would apply to any similar development on the site or in the
vicinity.
The height departure is a result of the desire to provide appropriate lift and stair
access to this area to facilitate its use by future residents. Compliance with the
control could be achieved by removing the communal open space however there
would not be any benefit achieved. Instead, the amenity of the future occupants
would be compromised. The removal of communal open space access would be
a burden placed on the amenity of the future occupants that is far greater than
any benefit that could be achieved by insisting on strict compliance.
The height variation has been considered and is satisfactory and appropriate in
terms of the objectives of the height standards contained in Clause 4.3(1) of
CLEP 2012. In this instance, compliance with the standard is deemed to be
unreasonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Pursuant to the provision of Clause 4.6(4)(b) the concurrence of Secretary is
assumed having regard to previous advice received from the Department of
Planning and Infrastructure in Circular PS-08-003.
FSR
The development seeks a variation to Clause 4.4(2) of CLEP 2012 relating to the
floor space ratio for the subject site.
Specifically, the site is mapped as being affected by two floor space ratio zones,
comprising maximum FSR’s of 3:1 and 2.75:1. The resulting maximum
permissible gross floor area (GFA) on the site is 3,734.95m². The proposal
involves a GFA of 7,672m² with an FSR of 6.1:1, representing an additional
3,937.05m² over the maximum permissible floor space. This is a 105.4%
variation from the maximum permissible FSR.
It should be noted that a proposal which complies with the setbacks (excluding
rear setback to draft LEP), height and landscaping controls envisaged for the site
an FSR of approximately 5.8:1 would be generated, which is far greater than the
max FSR under the LEP. Consequently it appears that there is no correlation
between the FSR standard and the other controls in the LEP and DCP.
The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
summarised below:
•

Greater internal floor areas for the units are provided than prescribed
under the RFDC increasing residential amenity;
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•

•
•
•
•
•
•
•
•
•

The resultant building is within the permissible building envelope with
the variation not resulting in the bulk and scale of the building
increasing nor creating impacts in terms of shadow or loss of solar
access greater than that expected under the relevant planning
framework;
The proposal provides for a reinvigoration of the site.
The proposal provides an outcome envisaged by the planning controls to
seek an increase in residential development close to the railway;
A proposal which achieved numerical compliance would not alter the
overall height and bulk of the building when viewed from the public
domain.
The proposal will increase housing choice and affordability in the area;
A compliant proposal would reduce the available units in the area and
would not result in the orderly and economic development of land.
The building will “fit” within its future locational setting with the
surrounding buildings.
There is a miss-match between the FSR and height controls.
The proposal satisfies the objectives of the FSR development standard
and Clause 4.6.
The number of units could be reduced as could the internal size of the
units. As proposed, 80 of the proposed 88 units (90.9%) are larger than
the minimum RFDC rule of thumb, with 32 (36.3%) more than 10%
larger. In this context, reductions to achieve FSR compliance would
simply reduce the number of units and their internal amenity, which
would be a disbenefit to future residents.

Pursuant to Clause 4.6(4)(a) development consent cannot be granted unless
Council is satisfied that:
“

(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out,”

The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the FSR clause ultimately applying the tests established in
Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is unreasonable and
unnecessary in the circumstances.
The objectives of the floor space ratio standard are listed below
(a) to provide effective control over the bulk of future development,
(b) to protect the environmental amenity and desired future character of an
area,
(c) to minimise adverse environmental impacts on adjoining properties and
the public domain,
(d) to optimise development density within easy walk of the railway stations
and commercial centres.
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In regards to objectives (a), (b) and (c), except for the proposed lift overruns, the
building has been designed to the permitted building height (27m), but has noncompliant setback for the street portion of the building where a 5m setback is not
achieved for the upper 5 levels (as required by the DCP). The applicant has
submitted an urban design peer review that essentially concludes that the subject
site will mimic the proximity to Canterbury Road (and to a similar height) of the
approved building located on the opposite side of Canterbury Road. Thus
creating a ‘gateway’ entrance. This is considered to be an appropriate urban
design outcome. In addition, the building has side and rear boundary setbacks
that are compliant with the DCP provisions. The proposal therefore achieves
compliance with objective (a).
However, in relation to objectives (b) and (c), an improved amenity outcome for
the future residents of the site and the adjacent bowling club site (which is in the
process of being rezoned to R4 High Density Residential, refer to Note 1 under
the DCP compliance table for discussion) would be achieved with the creation of
a 3m setback to the eastern site boundary. This is less than what would be
required under the SEPP No. 65 provisions, but is seen as a reasonable
compromise given the status of the Draft LEP for the bowling club site, at the
time of lodgement of this application. This will come at the loss floor space
within the development, but the development will still significantly exceed the
maximum permitted on the site, and is still significantly more than the applicant
could have expected in undertaking due diligence investigations.
The envelope of the development, albeit with a justified variation to the front
setback requirement, is consistent with the intent of the controls and the proposal
is a building that has the bulk and related amenity impacts that is commensurate
with a 9 storey building.
The site is located directly opposite the entrance to Canterbury Rail Station and
within the Canterbury Town Centre. Increasing the density on a site in such an
accessible location is considered reasonable particularly when the impacts
created are minimal. In this regard objective (d) is satisfied.
The proposal meets the intent of the objectives of the floor space ratio standard
in that the variation will have no significant adverse environmental or amenity
impacts as a result of the height, bulk and scale of the proposed development
and will be consistent with the desired future character of the area as sought by
the LEP and DCP.
It should be noted that a proposal which complies with the setbacks (excluding
rear setback to draft LEP), height and landscaping controls envisaged for the site
an FSR of approximately 5.8:1 would be generated, which is far greater than the
max FSR under the LEP. Consequently it appears that there is no correlation
between the FSR standard and the other controls in the LEP and DCP.
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a development standard. The court indicated that merely
showing that the development achieves the objectives of the development
standard will be insufficient to justify that a development is unreasonable or
unnecessary in the circumstances of the case for the purposes of an objection
under Clause 4.6, (and 4.6(3)(a) in particular). Further, the requirement in
clause 4.6(3)(b) to justify that there are sufficient environmental planning
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grounds for the variation, may well require identification of grounds particular to
the circumstances of the proposed development - as opposed merely to grounds
that would apply to any similar development on the site or in the vicinity.
In regards to FSR, the particular circumstances of this development are
considered to be the provision to mimic the approved built form opposite on
Canterbury Road (DA-579/2013) to create a significant entrance to Canterbury’s
southern town centre.
The proposed design will enhance the streetscape quality and provide a suitable
gateway entrance to the southern portion of the Canterbury Town Centre. This is
achieved by mimicking the nil setback to Canterbury Road of the approved
building opposite. And in this regard the development is compatible with the
envisaged streetscape and is a site specific outcome.
The applicant also submitted an independent urban design review of the built
form prepared by AE Design Partnership. The urban design review states the
following:
In accordance with clause 3.2.6 of the Canterbury DCP 2012 (and the
Canterbury Town Centre Structure Plan), the proposed built form will
emphasize the site as a foreground treatment location, strengthening the
legibility of the urban structure and creating an emphasis on the gateway
to the Canterbury Town Centre.
The visual impact of the upper level setback control (clause 3.2.6 of the
Canterbury DCP 2012), which mandates a further setback above the 4th
level is negligible when passing through Canterbury Road from ground
level. If necessary, the applicant is willing to provide a change of
building materials and finishes to emphasize the podium of the building.
Overall, the proposal is compatible with the development on adjoining
sites and will facilitate the desired future character of the Canterbury
Town Centre.
It is evident that there is no correlation between the height and floor space ratio
development standards for the site. To insist on strict compliance with the FSR
standard would drive a building that would be approximately one third of the
proposed development. Such an outcome would be contrary to the intent for a
27m high building on the site and Council’s strategic planning objectives.
The proposed is also considered consistent with the objectives of the Draft
Sydenham to Bankstown Urban Renewal Corridor, which is in its initial stages.
The floor space ratio variation has been considered and is satisfactory and
appropriate in terms of the objectives of the standards contained in Clause 4.4(1)
of CLEP 2012. In this instance, compliance with the standard is deemed to be
unreasonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Therefore the current proposal is a preferable outcome from an environmental
planning perspective and demonstrates that there is merit in varying the
development standard to achieve a better design response on the site. Having
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regard to the above commentary, it is considered appropriate in this instance to
support the submission under Clause 4.6 of LEP 2012 to permit the proposed
development.
However as a result of the Draft LEP on the site adjoining to the east, the
application is proposed to be approved subject to a Deferred Commencement
condition. This condition will require a 3m setback to the all residential levels
from the rear boundary adjoining 15 Close Street. Thereby reducing the FSR to
approximately 5.5:1.
Pursuant to the provision of Clause 4.6(4)(b) the concurrence of Secretary is
assumed having regard to previous advice received from the Department of
Planning and Infrastructure in Circular PS-08-003.
•

Canterbury Development Control Plan 2012 (CDCP2012)
The controls of the CDCP 2012 relevant to the current proposal include Part 3:
Business Zones and Part 3.1: Business Centres (Appendix 3.2 Canterbury Town
Centre), which are addressed in Table 3. The relevant controls in Part 6,
including 6.1 (Access), 6.2 (Climate and energy), 6.3 (crime prevention), 6.8
(traffic) and 6.9 (waste) are considered in Table 4. The controls in Parts 6.4
(Engineering) and 6.6 (Landscaping) are outlined on the relevant plans and
considered by Council’s referral officers.

Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl
3.1.2
Site
amalgamatio
n&
minimum
frontage

Requirement
•
•
•

Min frontage – 12m – 18m (B1/B2 zone);
Min lot (Canterbury Town Centre) - 1500m²
Amalgamated sites (Figure 3.1) - see below

Subject site

3.1.4
Site Isolation

3.1.5
Retention of
facades

New development should not result in isolation of a
neighbouring property that could not accommodate
redevelopment.

Proposal

Comply

The site has a minimum frontage
to Canterbury Road of 19.2m and
site area of 1283.3m². Combined
with the adjoining development,
the overall proposal satisfies the
minimum area and frontage
requirements.

No
Refer
Note 1

The lots at the southern end of this
amalgamation pattern comprise No
6-8 Close Street which have
already obtained approval for
redevelopment into shop housing
development in accordance with
the LEP controls (see background
section).
Agreement has not been reached
with the owner of 224 Canterbury
Road.
Documentation to this
effect has been submitted. Refer to
Note 1.
Whilst not specifically adjoining
this subject application as a
combined application (Stage 1 and
2) there will be site isolation as
outlined above in relation to No
224 Canterbury Road Canterbury.
Max height >5 storeys.

No
Refer
Note 1

N/A

Max height >5 storeys, comprehensive redevelopment
is permitted and facades do not need to be retained.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl
3.1.6
Height

3.1.7
Depth/
footprint

3.1.8
Setback
(B2 along
C’bury Rd)

Requirement

Proposal

Comply

Min3.3m floor to ceiling height for ground floor

The maximum height of the
development exceeds the 27m by
between 0.9m to 1.7m.
3.5m

No - see
4.6
discussion
Yes

Min 2.7m floor to ceiling height for residential floors

2.7m

Yes

Min 2.8m ceiling height car parking floor

3.0m

Yes

Residential - max 18m depth from glass line to glass
line

13.1m22.8m

Commercial/retail – Depth 10m -24m
Max length of any wall - 50m (may be longer with 9m
x 9m indent deep soil area).
No of storeys at street - 1- 4 storeys

15 – 20 metres
There are no walls >50 metres.

No
Refer
Note 2
Yes
Yes

There is no setback of any of the
floors such that the building is 9
storeys at the street.

No
Refer
Note 3

Min setback 3m from street boundary

Setback 3 metres at street
boundary, with encroachment only
of awnings over the ground floor
commercial (see below). Balconies
provide some setback along the
front building façade.
The basement is setback 3m from
the boundary to Canterbury Road.
There is no setback of any of the
floors such that the building is 9
storeys for the entire frontage.

Yes

Building height - refer CLEP max height (27m).

Upper level setback - Above 4 storeys additional 5m.

Do not present a flat façade along the setback line provide articulation and variation.

No side setback in the B1 or B2 zones when desired
character is for a continuous street frontage.
3.1.9
Building
separation

3.1.10
Exceptions to
setbacks
3.1.11
Public
domain

Up to 3 storeys = 6m min
4 storey = 12m min
5 to 8 storey = 18m
9 + = 24m
Zero building separation can be used in appropriate
contexts, such as in a main street, to maintain a street
wall building type with party walls.

Minor building elements may project into minimum
setback area - underground parking, awnings and
balconies and bay windows.
Incorporate public pedestrian through-site movement,
public open space, and other public domain
improvements as shown on the public domain
diagrams.

No
Refer
Note 3

There is variation in terms of the
face of the building with some
articulation provided by balconies
and features design elements.
Nil side setback appropriate in this
town centre location.

Yes

The buildings on the site are 9
metres apart (no habitable rooms
or balconies facing each other),
with habitable balconies being 18
metres apart within the site. The
only adjoining building is to the
Southwest which is part of this
overall development. A nil side
boundary setback is acceptable in
this location, with the open plaza
area providing adequate light and
ventilation.
Amended
via
deferred
commencement condition to 3m
rear setback to Close Street being
the subject of a draft LEP.
The awning over the ground floor
commercial is proposed to project
into setback.
Addressed in the Canterbury town
centre controls below.

Yes

Yes

Refer to
Note 7

Yes

-
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.1.12 Car
parking

Car parking and bicycle spaces -Part 6.8.
Integrate basement parking, restrict to building
footprint; Basement podium not to protrude >1m
above existing ground.
New vehicle access not permitted from Canterbury
Road,
Limit vehicular access points, provide separate vehicle
and pedestrian entries,
Optimise opportunities for deep soil, active street
frontages, and good streetscape design,
minimise loss of street parking.
Maximum 6m width for access driveways.

The basement is integrated into the
design of the building and is below
ground level.

Yes

There is no vehicle access from
Canterbury Road and there is
separate vehicle and pedestrian
access. There is no deep soil
planting, which is satisfactory in a
town centre, although landscaping
is integrated into the site as
podium planting.

Yes

Integrate car parking, vehicle ramps, driveways
and entries, ventilation grills and screens into the
overall facade and landscape design.
Locate parking entries on secondary streets, rear
lanes or internal driveways where possible.
Minimise impacts on adjoining residences of noise,
exhaust fumes and headlight glare.

The basement is below ground and
integrated into the design. The
vehicle entry point is from Close
Street
(via
adjoining
development).
There will be minimal impacts to
residential development from
vehicles using the basement since
the land opposite the ROW
through
the
Close
Street
development is also part of the B2
zone (commercial at ground level).
There is adequate provision for
these
areas
clear
of
the
manoeuvring area in basement.
This will be included in consent
conditions (where applicable).

Yes

Bicycle parking is provide in
basement and commercial spaces
are confined to top floor of
basement away from majority of
resident spaces. Lift access is
provided to all levels from the
basement.

Yes

The proposed basement is
underground and access is via the
adjoining site. The basement is
integrated into the design of the
development.

Yes

The proposal is of contemporary
design and is appropriate in the
town centre.

Yes

Keep all loading docks, parking areas and driveways
clear of goods and do not use for storage, including
garbage storage.
Signposting and line marking in accordance with AS
2890.1.
3.1.13
Basement
parking

3.2.1 Context

Basement parking and ramps
• Secure bicycle parking easily accessible from
ground level, from apartments and other uses on
site.
• Provide shared multi-use parking and access
driveways where possible:
• Separate long term (resident & employee) and
short-term (shopper & visitor) parking, separate
parking for residential and non-residential users
(secure access to long-term parking).
• Ensure safe and efficient lift access from all
parking.
Basement parking appearance
• Improve appearance - recess car park entries from
main building façade alignment,
• Avoid black holes in the facade
• Return facade material into the car park entry
recess for the extent visible from the street, and use
materials similar to the façade on any interior of
the car park that is visible from the street – conceal
services, pipes and ducts.
Building form and design do not have to mimic
traditional features, but should reflect these in a
contemporary design.

Yes

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.2.2
Street
address

Entries
• Locate entries so they relate to existing street etc.
• Provide awning over entry to contribute to
legibility of development and public domain.
• Provide accessible entries for all potential use such
as furniture.
• Provide entries to upper levels in business centres,
from the street front facade to encourage activities
on ground floor and service activities to rear of
buildings.
Habitable rooms
• Face habitable rooms towards the street, private
open space, communal space, internal driveway or
pedestrian ways in order to promote positive social
interaction and community safety.
• Avoid long spans of blank walls along street
frontages and address both street frontages with
façade treatment, and articulation of elevations on
corner sites.
• Incorporate contrasting elements in the façade use a harmonious range of high quality materials,
finishes and detailing.
• Express building layout or structure in the façade architectural features such as columns, beams,
floor slabs, balconies, wall opening and
fenestration, doors, balustrades, roof forms and
parapets are elements that can be revealed or
concealed and organised into simple or complex
patterns.
• Design facades to reflect the orientation of the site
using elements such as sun shading devices, light
shelves and bay windows.
• Modulate wall alignment with a step in of min 1m.

The entry is clearly identifiable on
the street frontage and there is an
awning proposed at ground level.
The residential entry is visible
from the street and will allow for
use at all levels for various
purposes.

Yes

There are numerous balconies
facing the street as well as entry
points overlooked by the units.
There is a public plaza area which
is overlooked by the units.
There are no blank walls facing the
street, with a well-articulated
façade along the street.

Yes

3.2.3 Facade
design &
articulation

3.2.4 Façade
details

Where there is no characteristic built form
• Modulate facades with a scale and rhythm that
reflects the intended use of the building, and the
desired context as expressed on the building
envelope diagrams.
Solid and void ratio
• Balconies and voids not to dominate publicly
visible facades.
• Use a solid to void ratio in the vicinity of 50%,
with each facade measured independently.
Disharmony arises when the range of solid to void
is extreme, such as fully glazed facades or those
with multibalcony ‘egg crates’.
• Voids include fenestration, balconies, porches and
loggias.
• Do not include shopfronts in the 50% solid to void
ratio calculation.

Yes

There are contrasting elements in
the façade including a variety of
materials, finishes and recesses in
the form of balconies and
windows.
The façade has various building
elements integrated into it
including
balconies
and
balustrades, external fixtures and
differing materials which provides
significant articulation.
There are numerous steps into the
front facade for balconies,
windows and entries.
Wall
alignment adequately modulated.
As above.

There is an equal ratio of solid to
void within the façade of the
primary street frontage.

Yes

There are voids in the front facade
for balconies and entries.

299

NSW ICAC EXHIBIT

E15-0078-037-0056

E15-0078-037-0056

Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

3.2.5
Shopfront

3.2.6
Corners,
gateway sties
&foreground
treatments

Requirement

Proposal

Comply

Balconies
• Use balconies in moderation and integrate them
into overall composition of façade - do not use a
monotonous or repetitive configuration of
balconies.
• Where possible place balconies facing an internal
courtyard and do not place all balconies on an
external façade.
• Use balcony types that respond to the street
context, building orientation and residential
amenity.
• Use lightweight materials and construction for
balconies.
• Construct balcony balustrades with glass panels,
open metal framing, board or sheet cladding, rather
than entirely of masonry, or break up significantly
blank walls of masonry with panels.
Windows
• Locate and proportion windows to minimise scale
and bulk of new building:
• Large windows are most-effective when they are
located at the corners of a building, or if they are
designed as projecting bay windows,
• Screen major windows with blinds, louvre screens,
awnings or pergolas.
• Windows on street frontage are transparent (not
mirrored) to provide visibility between interior and
exterior spaces, allow for surveillance of street and
provide interest for pedestrians:
• Do not place external solid roller shutters or brick
walls on shopfronts (transparent or open grille
shutter (design and materials to be satisfactory to
Council) behind glass shopfront if required).
• Consider alternatives to shutters such as the
installation of a security alarm, a well-lit
shopfront, and security patrols as a deterrent to
criminal activity:
• Where the shop use will not require a window
shop display, consider folding or sliding glass
doors that incorporate expanding security doors or
grilles behind the glass doors:
• Gateway and foreground treatment sites are shown
on the envelope diagrams in Part 3.1.
• Emphasise important corners and gateways to
centres with foreground treatments that are
visually prominent against the background built
form, in order to improve understanding of each
centre - use stronger foreground treatments for
gateway buildings.
• Use corner features, wrap around balconies,
vertical elements, changes in materials or colours
and the like to emphasise corner buildings –
vertical corner features do not exceed 1.5m above
the maximum height of the building, or 2m for
gateway sites.
• Variation to the front setback requirements may be
considered to emphasise a corner or gateway
building.
• Retention of characteristic facades may be given

Balconies are spread over various
facades, including the front/street
and the internal facades. There is a
mix of painted surfaces and
masonry for balcony balustrades
and the balconies overlook the
public plaza areas.

Yes

There are a variety of windows
proposed along the various
facades.

Yes

Shopfronts are proposed along the
Canterbury Road frontage of the
development as well as along the
facades along the public plaza
area.

Yes

Refer below for gateway treatment
on this site pursuant to Part 3.2 of
the DCP.

Yes

The site is not a corner site.

Front setback is satisfactory.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement
precedence over emphasising corner and gateway
sites.

3.2.7
Frontage
types

3.2.8 Roof
design

Cantilevered Awning
• Façade of building is built to front street boundary.
An awning cantilevered from building facade just
underneath the first floor overhangs the footpath
by 3m. The footpath is covered so that pedestrians
are able walk underneath the awning.
• Awning height is in the range of 3.2m - 4.2m from
natural ground level.
• Place awning so that it complements the height,
depth and form of the desired character or existing
pattern of awnings, and provides sufficient
protection from sun and rain.
• No steeply pitched roofs that accentuate bulk – use
roof pitch of 10º or less.
• Emphasise building articulation with roof shape
and alignment.
• Relate roof design to size and scale of building,
elevations and three dimensional building form –
including design of any parapet or terminating
elements, and the selection of roof materials.
• Respond to site orientation of the site.
• Relate roof design to desired built form and
context (articulating the roof, or breaking down its
massing on large buildings, to minimise the
apparent bulk).
• Using special roof features (elevated roof
elements, which relate to the desired character of
an area, to express important corners.
• Integrate service elements into roof (lift over-runs,
service
plant,
chimneys,
vent
stacks,
telecommunication
infrastructure,
gutters,
downpipes and signage).
• Roof - sustainable functions (RWT, solar).

Proposal

Comply

Façade retention not required.

An awning cantilevered from the
first floor overhangs the street and
has a height of around 3.5 metres.
This is the most appropriate form
for the street given its location
within a town centre.

Yes

The proposal involves a flat roof
which is appropriate in this
context.

Yes

Building articulation emphasised
by the shape of the roof.
There is no equipment on the roof
which detracts from the design of
the building. There is no proposed
use of the roof for any sustainable
features.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.2.9 Services
and utility
areas

• Integrate services and utility areas with design of
whole development.
• Screen air conditioning units behind balcony
balustrades, Provide screened recesses for water
heaters rather than surface mounting them on
exterior walls,
• Locate meters in service cabinets.
• Provide communal rooftop antennas.
Mailboxes
• Discretely located mailboxes at front of the
property in accordance with Australia Post
standards.
Siting solar hot water systems
• Locate system so it is not visible from the street or
other public places.
• Locate and orient new development to maximise
visual privacy between buildings on and adjacent
to the site, and to minimise direct overlooking of
rooms and private open space:
 Provide adequate building separation, and
rear and side setbacks when appropriate,
 Orient windows of new living areas, and
balconies or terraces, towards the street and
rear of the lot, particularly on narrow sites, to
use the street width and rear garden, or
podium depth, to increase the separation
distance, and avoid directly overlooking
neighbouring residential properties.

The services are integrated into the
design of the development and
where not shown on the plans
appropriate
conditions
are
recommended. Mailboxes can be
provided.

Yes

Visual privacy is maximized
within and between sites given the
main orientation of windows and
balconies is to either street or the
public plaza area in the central
portion of the site. There is
adequate
building
separation
within the site and there is an
absence of immediately adjoining
buildings in which overlooking
would be of concern.
Visual privacy is therefore
maximised by unit configuration
and reasonable distances from
habitable rooms between buildings
There is limited overlooking
between balconies since the
balconies are spread over the
various
facades
of
the
development.
The communal area at ground
level is adequately separated from
habitable rooms and balconies on
the upper floors.

Yes

• Change the level between ground floor apartments
with their associated private open space, and the
public domain or communal open space.

There are no ground floor units.

N/A

• Use detailed site and building design elements to
increase privacy without compromising access to
light and air - offsetting windows of apartments in
new development and adjacent development
windows, recessed balconies and/or vertical fins
between adjacent balconies, solid or semi-solid
balustrades to balconies, louvre or screen panels to
windows and/or balconies.

Windows of new living areas, and
balconies suitably orientated.

Yes

3.3.1 Visual
privacy

• Use balconies to screen other balconies and any
ground level private open space.

• Separate communal open space, common areas
and access routes through the development, from
the windows of rooms, particularly habitable
rooms.

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.3.2 Acoustic
privacy

Adjoining railway or busy road
• Address ‘Development Near Rail Corridors and
Busy Roads (Interim Guideline’), NSW
Department of Planning.
• Comply with ‘A Guide to Working in and Around
Rail Corridors’ and requirements of the Rail
Infrastructure Corporation and State Rail
Authority ‘Interim Guidelines for Applicants –
Consideration of Rail Noise and Vibration in the
Planning Process’.
General
• Lower levels facing the road or rail to:
 Locate windows facing the noise source and
ensure that total unprotected window area is
minimal (and following Building Code) so as
to limit amount of airborne noise entering the
built fabric,
• Ensure the detailing of the window types
addressing the corridors are designed and
constructed to attenuate excessive noise (double and triple glazing and insulated to
manufacturers standards),
• Balcony parapet walls constructed of solid
masonry or materials of similar sound
attenuating qualities.
• When designing public spaces fronting busy
roads and rail corridor at ground level,
consider the use of elements such as moving
water and screens to achieve sound
attenuation.
Balconies and private courtyards
• Min area – 10% of dwelling GFA (2+ bed units).
• Primary balcony - 8m² (1 bed) ;12m² (2+ beds)
• Min depth of 2m for primary balcony.

The Acoustic report submitted
with the application adequately
addresses these issues with various
be
recommendations
to
incorporated as conditions of
consent.

Yes

Addressed in the Acoustic report.
The proposal will comply with the
BCA.

Yes

• All units have balconies which
are a min 10% of GFA;
• Primary balconies satisfy min
sizes with exception of several
2 bed units comprising Units 4,
10, 16, 22, 28, 34, 40 & 46 in
northern corner which have
balconies 10.5-10.8m².
• Balconies >2m deep.
• No min size for studios (6m²).
Each unit has a POS as a balcony,
ranging from 6m² (studios) and
8m² - 15m² (1 & 2 bed units).

No
Refer
Note 4.

3.3.3 Open
space

Private open space (POS) design
• Shop top housing open space may include a
balcony or garden terrace on a podium level
• Provide privacy to POS - locate or screen to
prevent direct overlooking;
• Locate adjacent to main living areas (living/
dining/family room or kitchen) with direct access.
• Min 2.5m by 2.5m (1 area) suitable for outdoor
dining with dining table & 2-4 chairs,1 additional
area s for outdoor clothes drying, concealed by
shutters, screens, fences or tall opaque balustrades.
• Design open space to accommodate variety of
activities.
• For dwellings with a single open space, irregular
“L” or “U” shapes preferred to separate uses,
• Design principal POS as ‘outdoor room’ - privacyscreens, sun-shading, pergolas or shrubs and trees,
midwinter sunlight, privacy, next to principal
indoor living areas.

Yes

All POS areas area adjoining
living areas with good privacy
from within the development.
There is sufficient space for
table/chairs and min dimensions of
2.5m x 2.5m area.
The majority of the balconies face
north, with the exception of the
studio unit on each floor.
Each POS can function as an
outdoor room.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

3.3.4 Internal
dwelling
design

3.3.5 Housing
choice

Requirement

Proposal

Comply

Balconies design
• Provide additional amenity and choice with
secondary balcony (Juliet balcony) or operable
wall with balustrades, adjacent to bedrooms.
• Balcony to take advantage of local climate and
context.
• Design balustrades to allow views and casual
surveillance of street and visual privacy.
Communal open space (COS)
• Podiums or terraces, deep-soil setback or
separation between buildings:
• Min 6m dimension for COS.
• Consolidate COS into recognisable areas.
• Sunny locations, adjacent to/visible from main
building lobby.
• Windows to overlook COS and approaches to
main building lobby.
• Screen walls max 1.2m high.
• Min 10% of site area as COS on sites >500m².
• Child play areas, indoor areas/gyms encouraged.
Room dimensions
• Accommodate range of furniture typical for room.
• Min width – 3.5m for living area, main bedroom.
• Min width – 3m for secondary bedroom

The balconies have been designed
with generally solid balustrades
and surveillance of the street is
provided. Local views and solar
access are accommodated for the
balconies.

Yes

The proposed plaza area comprises
an area of 304m² (min area
required is 128m²) with a
dimension >6m.

Yes

These minimum dimensions have
been achieved. There are various
layouts to suit appropriate
furniture layouts in the units.

Yes

Storage:
• Min storage - 6m³ (1 bed); 8m³ (2 bed); 10m³ (3+)
• Mix of unit sizes - studio, 1, 2, 3 and 3+ beds.
• 10%
of
units
(>30
units/building)
accessible/adaptable apartments.
• Commercial uses on ground floor - potential future
changes.
• Promote
housing
choice
with
private
gardens/terraces directly accessible from main
living spaces, maximising accessible and visitable
apartments on ground floor, change /partial change
in use (home office accessible from street).

Storage provided for units in the
basement (6m³ and 8m³).
Unit sizes proposed are:• 8 x studio units (9.1%)
• 24 x 1 bed units (27.3%)
• 56 x 2 bed units (63.6%)
• 10 adaptable units (11.4%);
• Various units with a study.
• No ground floor residential
which is appropriate for this
site.

Yes

Appendix 3.2 Canterbury Town Centre
• Redevelop the Riverfront district into an attractive
Aims (page
vital and vibrant mixed-use environment via a rich
P3.1.5)
network of publicly accessible spaces & places
• Create attractive waterfront along Cooks River
through pedestrian and cycle ways, landscaped
open spaces, opportunities for outdoor activities.
• Reinstate the role of the Traditional Centre on
Canterbury Road.

The roof top has a combined area
of 827m2

The proposal provides for a mixed
use development in the ‘riverfront
precinct’ which allows for an
active
street
frontage
and
common/public open space. .

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

A public plaza is proposed at
ground level which links with the
adjoining site. This is not strictly
required on the subject site under
the DCP, however, has significant
public benefit and is therefore
supported.

Yes

Specific
heights in
storeys
(Figure 3.2.2)

The proposal comprises 9 storeys.

No
Refer
Note 5.

Canterbury
Town Centre
public
domain
structure
plan
(Figure 3.2.3)

The proposal is not located on land
proposed for the town square,
however, a plaza is proposed at
ground level.

Yes

The proposal provides for a
forecourt with landscaping along
Canterbury Road as well as a
public plaza which wraps round to
the adjoining site.

Yes

Structure
plan
(Figure 3.2.1)
Squares/plazas:
Civic Square

Town Square

Canterbury
Town Centre
corner
treatment
sites (Figure
3.2.4)

Potential foreground
treatment location
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Parking and
vehicle access
(Figure 3.2.5)

Proposal

Comply

The proposal involves vehicle
access from Close Street (via the
adjoining site). Off-street car
parking is provided in the
basement car park.

Yes

Table 4: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

Requirement

Part 6.1: Access and Mobility
6.1.5
• A compliance report in relation to the Disability
Assessment
(Access to Premises-Buildings) Standards.
Table:
• Access in accordance with the BCA and AS
1428.1 & 1428.2 – (AS 1428.2 advisory only). For
lifts – disability access as per AS 1735.12 as
required by the BCA. Appropriate access for all
persons through the principal entrance of a
building to be provided.
• A continuous accessible path of travel to all
required facilities.
• In a car parking area containing 10 or more
spaces, one space to be provided for each 50
parking spaces or part thereof for employees.
Part 6.2 – Climate, and energy and resource efficiency
6.2.1 Site
Design and orientate the building to maximise solar
layout &
access and natural lighting, without unduly increasing
building
the building’s heat load.
orientation

Proposal

Comply

The proposal provides access
ramps to the plaza area and
provides lifts to the upper levels
and the basement. An Access
report has not been provided,
however, will be imposed as a
condition of consent.

Yes

The proposal is generally
orientated to the north such that
the majority of living areas and
balconies have a northerly
aspect.

Yes

6.2.6 Daylight
& sun access
(New
buildings in
business
zones)

At least 70% of the proposed apartments’ living area
windows and private open space (balconies) receive at
least 2 hours sunlight between 9.00 am and 3.00 pm
on 21 June.
At least 50% of any communal open space receives 2
hours of sunlight between 9.00 am and 3.00 pm on 21
June.

69 units (78.4%) of units will
receive at least three hours
sunlight between 9am and 3pm
in mid-winter.
The two roof terrace areas of
communal open space received
adequate sunlight.

Yes

6.2.6 Daylight
and sun
access
(Existing
dwellings
adjoining
new
residential)

Siting and form of new developments shall protect
existing neighbouring dwellings:
• At least 2 hours sunlight between 9.00am and
3.00pm on 21 June shall be retained for existing
indoor living areas and at least 50% of the
principal portion of existing private open space, or
• If a neighbour currently receives less than 2 hours
sunlight then siting and form of proposed
buildings shall be adjusted to maintain existing
sunlight.
Provide natural cross ventilation to at least 60%
dwellings, and natural ventilation to 25% of kitchens
in a multiple unit development.

The property adjoining the
subject site at No 224 would
receive little sunlight between
9.00am and 3.00pm in midwinter. The development further
to the west at No 226-240 would
receive
morning
sun
in
midwinter.

No
Refer to
Note 6

63.6% (56 of 88) of units are
naturally cross ventilated. All
kitchens are within 6.5m of a

Yes

6.2.7
Ventilation

Yes
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Table 4: Canterbury DCP 2012: Part 6 – Compliance Table
Cl
(Residential
and mixeduse)

Requirement

Proposal

Comply

window.
Use entranceway as ventilation pathway to units.

As required.

Where natural ventilation is not possible, energy
efficient ventilation devices such as ceiling fans
considered as alternative to air conditioning.
Limit residential building depth to 18m glass line to
glass line to support natural ventilation - rear of any
habitable room should not be >8m from window.

Natural ventilation
achieved for units.

Part 6.3 Crime Prevention
Allow natural observation from the street to the
6.3.2.
dwelling, from the dwelling to the street, and between
Residential
Development dwellings.
Provide an appropriate level of security for individual
dwellings and communal areas.
Design dwellings and communal areas to provide a
sense of ownership.
Locate public services in areas of high activity.
6.3.3.
Commercial / Allow for natural surveillance and suitable streetscape
appearance.
Retail /
Industrial & Provide entries that are clearly visible from the street.
Maximise the access and visibility of facilities.
Community
Use building materials that reduce opportunity for
Facilities
intruder access.
Provide adequate lighting.
6.3.4 Car
Use materials that enhance natural surveillance within
Parks
the car park.
Allow natural observation.
Ensure clear sight lines throughout the parking area.
Design car parks to allow for natural surveillance.
Provide security to monitor access to area.
Ensure ease of access and safety within the car park.
Clearly distinguish between private and public space.
Ensure that parking areas are clearly identified by
signage to prevent unintended access and to assist
persons trying to find their car.
Part 6.8 – Vehicle Access & Parking
Shop top housing in B2 zones – Large Centres:
6.8.3
• Studio: 0.25 spaces/dwelling (8 x 0.25 = 2 spaces)
Minimum
• 1 bedroom: 0.8 spaces/dwelling (14 x 11.2 spaces)
parking &
servicing
• 2 bedroom: 1 space/dwelling (56 x 1 = 56 spaces)
requirements • 3 bedroom +: 1 space/dwelling (N/A)
• Adaptable – space/unit (10 x 1 = 10 spaces)
• Visitor Parking: Not required (N/A)

Commercial in B2 zone
• Commercial/office - 1 space/60m² or shops (10.8
spaces = 11 spaces Required);
• Minimum 1 courier parking space
• Car wash (10+ units) – 1 car wash bay

Yes
generally

Yes

Building depth of the residential
floors ranges from 13.1m 
2.8m. This is addressed in
DCP Part 3 assessment (note 1).

Refer to
Note 2

There is adequate surveillance
of public areas from within the
proposed units.
There is adequate security with
separate
residential
access
provided from lobby areas.
This is achieved in the plaza
area.
There are clear entries from the
street and shopfronts along
Canterbury Road allow for an
active
frontage
with
surveillance. Solid construction
materials
reduce
crime
opportunities.
There are minimal entrapment
opportunities in the basement
and there are generally clear
lines of sight throughout the
basement. There will be
adequate lighting provided as
required by the BCA.

Yes

Required
79.2
spaces
residential spaces required.

Yes

Yes
Yes

Yes

Yes

Provided – 81 spaces (including
9 adaptable spaces). 80 car
parking spaces, including 10
adaptable spaces, are to be
allocated to residential via
conditions.

10 commercial spaces are
provided (including 1 adaptable
space). 11 car parking spaces to
be allocated to commercial via
conditions. Courier spaces can
be provided via condition.
Can be provided via condition.

Yes

Yes
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Table 4: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

Requirement

Bicycle spaces
• Residential - 1 space/5 dwellings (17.6 spaces);
• Commercial – 1 space/200m² (staff) and 1
space/750m² over 1000m² (visitors) – 4 spaces for
staff required.
Total required = 22 bicycle
Part 6.9 – Waste Management
Submit a statement in relation to the waste that will be
6.9.1
Demolition & generated in the demolition and construction phase.
construction
phase
Submit a detailed Waste Management Plan for the
6.9.2 Waste
management ongoing use of the development once completed.
plan
• Rubbish bin allocation – 1x 240 litre bin/2 units +
6.9.3.4
1 bin for any 1 unit over.
Residential
flat buildings, • Recycling bin allocation - 1 x 240 litre bin/3 units
+ 1 bin for any one/two units over.
residential in
• Garden bin allocation – 1 x 240 litre bin/5 units +
mixed use
1 for any 14 units over (on request).
development

6.9.3.5
Nonresidenti
al
development

• Rubbish – 1 x 240 litre rubbish bin/property.
• Recycling - 1 x 240 litre recycling bin/property.
• Garden vegetation - 1 x 240 litre bin following
assessment in the individual case.
• Waste and recycling storage area to meet
anticipated waste generation rates
• Provision for separation, storage and collection of
recyclables.
• In business centres wherever possible the access to
garbage collection should be from a rear laneway
or side street.

Proposal

Comply

31 bicycle spaces are provided.

Yes

A Waste Management Plan is
provided.

Yes

A Waste Management Plan is
provided.

Yes

Rubbish – 44 bins required
Recycling – 29 bins required.
There is adequate space in waste
storage rooms for these bins (43
waste and 29 recycling), which
is sufficient for the development
given there are 8 studio units.
No garden recycling bins are
required for this development.
5 x rubbish and 5 x recycling
bins have bene provided in a
separate commercial waste
storage room in the basement.

Yes

Yes

Close street will be used for
garbage collection.
This is considered sufficient for
the 6 commercial tenancies.

Variations to the CDCP 2012 Controls
As demonstrated in the above table, the proposal complies with the requirements
of CDCP 2012 with the exception of the following:
Note 1: Site Amalgamation and Site isolation (Cl3.1.2 and Cl3.1.4)
The subject application does not directly adjoin a lot that will become isolated.
However the combined development, incorporating stage one and two, will
isolate the property at no 224 Canterbury Road. The matter of lot isolation has
been discussed within the report for DA-169/2015.
Note 2: Building Depth (Cl3.1.7)
The northern portion of the building located along the north-eastern side of the
subject site as well as the portion of the street-facing units exceed the building
depth control of 18 metres. While this is inconsistent with the controls, in terms
of amenity and impact, it is considered that the building depth is adequate for
light and ventilation. The majority of the units are less than 10m deep, meaning
that light and ventilation from nearby windows and balconies reaches the
majority of the unit. Similarly, the use of dual aspect and corner units improves
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the internal amenity of units such that there are no adverse impacts from the
inconsistency with the building depth requirement.
The proposal satisfies the solar access and cross ventilation requirements of the
DCP and the circulation zones on each level comprises a large proportion of the
areas which exceed the building depth controls. It is therefore considered that
this variation to the DCP control is satisfactory and is supported in this instance.
Note 3: Front Setback and Storeys (Cl 3.1.8)
The controls require the following:•
•
•

No of storeys at street - 1- 4 storeys – 3m
Upper levels setback – above 4 storeys an additional 5 metres
Do not present a flat façade along the setback line - provide articulation
and variation.

The proposal does not strictly accord to these requirements given there is no
additional setback of any of the floors such that the building is 9 storeys at
Canterbury Road. Whilst the building does not comply with the setbacks it is
considered that the proposed building is in keeping with the 3m setback to
Canterbury Road established by the approval of the building (DA-579/2013)
located directly opposite known as 2A Charles Street. This building was
approved by JRPP on 28 May 2014.
The design of the building opposite has been reflected within the current
proposal and create a significant entry to the southern portion of the Canterbury
Town Centre.
The Urban Design peer review prepared by AE Design Partnership indicated that
the proposed built form will emphasis the site as a foreground treatment
location, strengthening the legibility of the urban structure and creating an
emphasis on the gateway to the Canterbury Town Centre. In this regard it is
considered that the proposal will contribute positively to the streetscape and
improve the amenity of the area. In addition the objectives of the control are
considered satisfied.
Note 4: Private Open Space (2 bed Units on northern corner)
Pursuant to Clause 3.3.3 of Part 3, the primary balconies of units are to be a
minimum of 8m² (1 bed) and 12m² (2+ beds). The proposed 1 bed units provide
the required balcony sizes as well as the majority of the 2 bed units. However,
there are a number of 2 bed units which provide a primary balcony of only
10.5m² to 10.8m². These units comprise Units 4, 10, 16, 22, 28, 34, 40 & 46 in
northern corner.
The objectives of this control include that all residents have access to private and
functional open space on their land, such as private yards, courtyards and
balconies or roof top terraces and that all residents in multiple dwelling
buildings have access to consolidated, semi-private and functional communal
open space on their land.
Despite this minor non-compliance for 8 of the proposed 88 units, all of the
proposed units have access to sufficient private open space as well as communal
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open space. The majority of balconies will receive sufficient solar access and
various uses can be undertaken on the balconies are required by the controls.
The balconies also combine with the adjacent living spaces to create combined
living zone. It is therefore considered that the minor variation is acceptable given
there will be adequate private open space provided for each unit.
Note 5: Building Height (Storeys) (Appendix 3.2 – Figure 3.2.2)
The CDCP 2012 sets out a height control for the subject site of 8 storeys in the
precinct controls in Appendix 3.2 for the Canterbury Town Centre in Figure 3.2.2.
The Canterbury LEP 2012 provides a maximum height for the subject site of 27
metres pursuant to Clause 4.3. Section 74(5) of the EP&A Act provides that a DCP
control has no effect to the extent that it is inconsistent or incompatible with the
provision of an environmental planning instrument. In this case, the maximum
height for the subject site is set by the CLEP 2012 and therefore the height control
(in storeys) of the CDCP 2012 has no effect.
Note 6: Solar Access (within and adjoining properties) (Cl 6.2.6)
The CDCP 2012 sets out solar access controls for both the proposed development
and adjoining development in Clause 6.2.6. There is adequate solar access to the
proposed units within the development and the roof terrace common open space.
However, the proposed building affects the adjoining western properties
throughout the day.
There is limited solar access to the adjoining premises at No 224 Canterbury Road,
it will not receive the required 2 hours of solar access to the rear portion of the
building and the private open space. The building is orientated north west with its
frontage to Canterbury Road and is also positioned 3m further forward of the
proposed building and as such will receive solar access to this portion of the
building in the afternoon. The rear of the site will be in shadow from the proposed
building however. This is largely unavoidable given the orientation/relationship,
permitted building height and nil side boundary setbacks. It is also noted that the
agreement of amalgamation was not reached with the owner of the 224 Canterbury
Road. In this regard whilst the required minimum of 2 hours is not received by no.
224 Canterbury Road the proposal is considered satisfactory in regard solar access
given its urban context where it is expected that there would be some erosion of
solar access and its impacts are considered acceptable.
There would also only be limited solar access to No 226, the existing residential
flat building on the corner of Close Street and Canterbury Road, as a result of this
proposed development. This adjoining building will receive solar access form
midday onwards. This adequately addresses solar access and the impacts of the
development are considered acceptable.
It is noted that the solar diagrams appear to be incorrect in the position of the north
point.
Note 7: Rear Setback to 15 Close Street
The adjoining property to the south is the subject to a draft LEP rezoning the
property from RE1 Public Recreation to R4 High Density Housing. Currently, to a
property zoned RE1 Public Recreation no setback or building separation is
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required as there is no opportunity for residential development and the DCP does
not require a setback.
However there is a draft LEP to rezone the bowling club site form RE1 to R4
High Density Residential. The Planning Proposal has been on public exhibition
and is a matter for consideration in the assessment of this application. It is
understood that the planning proposal is nearing finalisation.
The proposed nil eastern boundary setback has the potential to undermine the
development potential of the bowling club site and is not an appropriate
response to the interface between the B2 and R4 zones.
Rezoning of the bowling club would allow for residential apartment
development and as such building separation must be considered. Council has
identified a 9m setback to the common boundary with the subject site under a
draft masterplan. The masterplan also indicates a through site link adjacent to
the eastern boundary of the subject site. In this regard, it is considered
appropriate to recommend that the application be approved subject to a deferred
commencement condition requiring a 3m setback to the common boundary with
the subject site. This would create a 12m separation between the buildings and is
considered to be reasonable compromise given that the LEP hasn’t been
finalised, but is a matter that requires consideration. A 12m building separation
would achieve reasonable resident amenity and the proposed 3m setback would
ensure that the future redevelopment of the bowling club site is not undermined.
In addition, without a 3m setback, the east facing units would have a harsh and
undesirable interface with the public through suite link that is anticipated in
Council’s draft masterplan.
In this regard it is recommended that the application be amended via a Deferred
Commencement condition to requiring amended plans be submitted with a 3m rear
setback to the common boundary for 15 Close Street.
•

Development Contributions Plan – Canterbury Town Centre and
Riverfront Precinct
Significant upgrades of the existing infrastructure are necessary to sustain the
scale of urban renewal envisaged for the Canterbury Town Centre. Accordingly,
the main purpose of this Plan is to enable reasonable contributions to be
obtained from development for the provision of new and augmented local
infrastructure that will both benefit and be required for the proposed
development.
Residential flat developments are identified as increasing demand for local
infrastructure and are therefore subject to a contribution. The Plan requires a
contribution of $149.59 per square metre of gross floor area (GFA). The
proposed deferred commencement conditions will reduce total GFA within the
development. On this basis, a condition has been included which requires the
applicant to pay the required contribution based on the amended floor area.

REFERRALS
Development Engineering – The stormwater plan submitted with the application
has been assessed by Council’s Development Engineer pursuant to Part 6.4 of
CDCP 2012. No objection was raised subject to conditions being attached to any
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consent granted.
Landscape Architect – The Landscape Plan submitted with the application has
been assessed by Council’s Landscape Architect pursuant to Part 6.6 of CDCP
2012. No objection was raised subject to conditions being attached to any
consent granted.
Team Leader Youth and Safety - The application has been assessed by Council’s
Team Leader Youth and Safety Officer pursuant to Part 6.3 of CDCP 2012. No
objection was raised subject to conditions being attached to any consent granted.
Access Committee – The application was referred to the Disability Access
Committee pursuant to Part 6.1 of CDCP 2012. No objection was raised subject
to conditions being attached to any consent granted.
LIKELY IMPACTS ON THE ENVIRONMENT
The scale and built form of the proposed development is considered to be
unsatisfactory. The proposal is not expected to have any detrimental impacts in terms of
the natural or built environments, and the social and economic aspects, as discussed
under the following headings below.
•

Privacy Considerations
Privacy impacts have been adequately mitigated by off-setting windows,
screening and through the design and orientation of buildings. It is considered
that the measures proposed are acceptable.

•

Suitability of the Site
The site is located within the Canterbury Town Centre, in close proximity to
Canterbury Railway Station. The location contributes to the vision of the
development of the precinct and in terms of land use achieves an appropriate
character setting and amenity for the residential and commercial use. The
proposed development is permissible in the subject site’s current zoning. The
proposal has been assessed under 79C of the Environmental Planning and
Assessment Act, 1979 and, as demonstrated throughout the body of this report,
the proposal generally complies with the provisions of most of the relevant state
environmental planning policies, development control plans, codes and policies
with the exception of building height and FSR and other matters raised in this
report. The proposal is suitable for site but at a reduced density to that which is
currently proposed.

•

Sediment and Erosion Control
Standard conditions can be included regarding the installation and maintenance
of the sediment and erosion control measures as part of the pre and during
construction phase of the development.

•

Health, Safety and Amenity during Construction Phase
During the construction of the development, the health and amenity of workers,
the public and adjoining properties alike need consideration under Section 79C
of the EPAA. Accordingly, all works associated with the development will be
restricted to daytime hours to ensure the works will not be a nuisance to
adjoining occupiers and property owners (by way of standard condition).
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Notification
The proposed development and the adjoining development were publicly exhibited and
adjoining land owners were notified as per the requirements of Canterbury DCP 2012.
During this period, three submissions were received raising the following concerns in
relation to the proposed development:
•

Overshadowing to 224 & 226 Canterbury Road
As discussed in Note 7 above, solar access to the adjoining properties does not
comply with the required 2 hours sunlight in mid-winter.
The building generally complies with the envelope controls created by the height
and setbacks. The height encroachment (lift overrun) does not generate any
additional shadow on the adjoining properties. Whilst the proposed development
does not comply with the 5m front setback to Canterbury Road for levels above
the 4 floor the difference in the shadow cast would be marginal given permitted
building height and nil side boundary setback.
Mid-winter being the worst case scenario adequate solar access is achieved for the
remainder of the year.

•

Noise generated by occupants of new building
The noise generated is not expected to be above that of a high density residential
area for which it is zoned.

•

Extra traffic generated
The site and the surrounding area have been zoned for high density residential
development. The impact on and capacity of the area to cope with permitted
development has been taken into account in the studies that have informed the
planning instruments.
Council’s Traffic Section has assessed the application against the requirements
of the DCP and found it to be satisfactory in regards to traffic generation and
impacts. The application was not required to be referred to Local Traffic
Committee who raised no objection to the proposal.

•

Excavation and construction noise
Some inconvenience during the construction will occur but this can be
appropriately managed via conditions. Standard conditions of consent are
recommended in relation to construction impacts such as hours of work, erosion
and sedimentation controls, works in the road reserve, excavation, demolition
and use of any crane, hoist, plant or scaffolding.

•

Damage caused to surrounding buildings and access way by significant
excavation and construction
A condition is proposed that dilapidation reports are undertaken prior to
construction commencing and at the completion. Further conditions are
proposed that oblige the developer to protect adjoining buildings from collapse.

•

Blocking access to adjoining property.
A condition in regards to maintaining access to all surrounding properties at all
times is maintained.
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•

These developments will contribute to the overdevelopment that is
currently taking place in Canterbury, which residents are becoming very
concerned about, such as the proposal to rezone and reclassify the
Canterbury Bowling Club, depriving the community the space for
socialising and community activities.
Canterbury Road and the Canterbury Town Centre is an area of transition. It is
surrounded by new large scale high density residential development but also
contains older style three storey walk ups and two and single storey commercial
and residential dwellings. The proposal is consistent with Council visions for the
Canterbury Town Centre.

•

Resulting in 226 Canterbury Road being overpowered by large unit blocks
from every aspect of the building, with very little privacy at all
The impacts on privacy are unavoidable given the steep increase in density on
the site. However, where there is a sensitive interface, privacy impacts have
been managed through the strategic placement of windows and privacy screens
to create reciprocal privacy outcomes.

•

Shadow diagrams inaccurate.
It is noted that the shadow diagrams appear incorrect with the north point
incorrectly positioned this depicting shadows that are actually worse than will
result. Overshadowing has been discussed in this report.

Conclusion
The development application has been assessed pursuant to the provisions of Section
79C of the Environmental Planning and Assessment Act, 1979 and all relevant
development control plans, code and policies.
The proposed development is permissible in the zone subject to consent under the
provisions of Canterbury Local Environmental Plan 2012 (CLEP2012). As
demonstrated, the proposed development is generally consistent with the provisions of
the relevant State Environmental Planning Policies and Councils development control
plans with the exception of the matters discussed in this report.
As outlined throughout this report, the site is capable of accommodating the proposed
development and is not expected to have any detrimental impacts on the amenity of the
locality. In this regard the proposal is considered to be a suitable development for the
site. It is recommended that the development application be approved, subject to
deferred commencement matters as outlined below.
RECOMMENDATION:
THAT Development Application DA-168/2015 be approved subject to DEFERRED
COMMENCEMENT conditions.
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RE: DA Reports
From:
To:
Cc:

Benjamin Black <ben@planningingenuity.com.au>
"Stavis, Spiro" <spiros@canterbury.nsw.gov.au>
"Hargreaves, Andrew" <andrewh@canterbury.nsw.gov.au>, "Rahme, Eva" <evar@canterbury.nsw.gov.au>, "Gouvatsos, George"
<georgeg@canterbury.nsw.gov.au>, "Nakhle, Rita" <ritan@canterbury.nsw.gov.au>
Date:
Mon, 16 Nov 2015 09:14:06 +1100
Attachments: image001.jpg (20.61 kB); DA169-15 220-222 Canterbury Rd & 4 Close St, Canterbury.docx (10.39 MB)
Replacement for email 3 sent 10 mins ago.
Regards,
Planning_Ingenuity_Signature_Benjamin_Black_FA

From: Benjamin Black
Sent: Monday, 16 November 2015 8:56 AM
To: 'Spiro Stavis'
Cc: Georgeg@canterbury.nsw.gov.au; Ritan@canterbury.nsw.gov.au; Andrewh@canterbury.nsw.gov.au; Eva Rahme
Subject: DA Reports
3rd email
Regards,
Planning_Ingenuity_Signature_Benjamin_Black_FA
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220 – 222 CANTERBURY ROAD & 4 CLOSE STREET,
OF
EXISTING
CANTERBURY:
DEMOLITION
STRUCTURES, CONSTRUCTION OF A PART 6/PART 9
STOREY, MIXED USE DEVELOPMENT CONTAINING 3
LEVELS OF BASEMENT PARKING, 5 COMMERCIAL
TENANCIES (TOTAL 749M²) PLAZA AREA (266M²) & 84
RESIDENTIAL UNITS UNDER DA-169/2015
FILE NO:

#####

REPORT BY:

DIRECTOR - CITY PLANNING

WARD:

CENTRAL

D/A No:

DA-169/2015

Applicant:

Chanince design

Owner:

Ngoc Thang Tran, Kim Diep Nguyen, Thi Thoa Nguyen and Minh
Trieu Van

Zoning:

Local Centre B2 - Canterbury Local Environmental Plan
2012

Application
Date:

24/04/2015, amended plans received on 11 September and 2
October 2015

Summary:


This report has been prepared by an independent external planning consultant on
behalf of Council.



Council has received a development application for the demolition of existing
buildings on the subject site and the construction of a part 7 and part 9 storey
mixed use building comprising five (5) commercial tenancies, 84 residential
apartments, 3 levels of basement parking for 94 vehicles and a public plaza area
of 266m² attached to the proposed development on the adjoining site.



The proposed development forms Stage 1of a larger development, with Stage 2
proposed on the adjoining site at No 212-218 Canterbury Road.



The proposal has a capital investment value of $18,266,200 and is therefore to
be determined by Council.



The subject site is zoned B2 – Local Centre under Canterbury Local
Environmental Plan 2012. The proposed development is defined as ‘shop top
housing’, and ‘commercial premises’ which are permissible uses in the Local
Centre B2 zone subject to consent.



The development application has been assessed against the relevant State and
Local Instruments and Planning Policies. Apart from the height and FSR the
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application is generally compliant with these requirements however there are
issues of non-compliance are as discussed in the body of the report


The proposed development does not comply with the maximum floor space ratio
and height standard applicable to the site under Canterbury LEP 2012. Sufficient
grounds to justify an exception to the maximum height and floor space ratio
development standard has been submitted, such that the requirements of Clause
4.6 of CLEP 2012 have been satisfied. Subject to compliance with proposed
deferred commencement conditions, the proposed floor space ratio variation is
justified in the circumstances and the applicant has justified the proposal in
accordance with Clause 4.6 of CLEP2012.



The development application was publicly exhibited and adjoining land owners
notified in accordance with the requirements of Canterbury Development
Control Plan 2012. The application was notified between ##### 201515 May
20015 and ##### 18 June 2015. ##### four submissions were received.



Subject to compliance whit deferred commencement conditions Iit is considered
that the proposed development has been designed appropriately given the nature
and characteristics of the site and is unlikely to result in significant adverse
impacts on the character or amenity of the surrounding area. The development
application is recommended for approval subject to conditions



The application is external consultant has recommended that Deferred
Commencement Consent subject to the following conditions be issued in
relation to:
i.

ii.

Submission of amended architectural and landscape plans increasing the
building setback to 3m from the rear boundary adjoining 15 Close Street
(excluding basement parking levels and retaining the plaza footprint
excluding the basement parking level).
Submissions of amended plans showing potential future basement link
through to 224 Canterbury Road, and necessary rights of access
implemented.

ii.
Council Delivery Program and Budget Implications:
This report has no implications for the Budget. The assessment of the application
supports our Community Strategic Plan long term goal of Balanced Development.
Report:
Background
On 24 April 2015, DA169/2015 for the construction of a part six and part nine storey,
mixed use development containing 3 levels of basement parking, 5 commercial
tenancies (total 749m²) plaza area (266m²) & 84 residential units was lodged with
Council. The proposed development will have vehicle access and egress off Close
Street. The vehicle access and egress is shared with the adjoining development of 212218 Canterbury Road, which is Stage 2 (known as “Site 2” on the survey plan). The
proposed development assessed in this report is Stage 1. This application indicates that
there is provision for future linking of the basements of these two developments. This
adjoining proposed development is considered in a separate report to Council. (Ref#: ).
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A 6 and 7 storey shop top housing development with basement parking comprising 30
apartments and 1 commercial tenancy was approved in August 2014 (DA-399/2013) for
the adjoining site to the south known as No 6 – 8 Close Street Canterbury. This
adjoining approved development achieves compliance with the relevant height and FSR
development standards and has not commenced construction.
The following developments have been approved in this immediate locality:

2A Charles Street, located opposite the site, has consent for a mixed
retail/residential development containing 202 units, a supermarket and liquor
store, commercial/retail tenancies, basement car parking and stratum subdivision
into three (3) lots approved by JRPP on 28 May 2014 (DA 579/2013). This
development is currently under construction and has an approved FSR of
3.108:1 (max 2.75:1 & 3:1) and height of 27.3m (max 27m). This development
is therefore generally compliant with the planning controls. The development
has a nil setback to Canterbury Road.



211 – 215 Canterbury Road, located on the opposite side of Canterbury Road
on the corner of Charles Street, has approval for a mixed development
comprising 9 commercial tenancies and 69 residential units (DA-420/2013).
This development generally complies with the FSR and height controls, with a
minor FSR exceedence of 255m² (FSR of 3.14:1 with a max of 3:1).
242 - 258 Canterbury Road & 1 -13 Close Street, located opposite the site
along Close Street, has approval for a nine storey mixed use building containing
commercial premises with shop top housing, residential flat buildings (397
units), two basement level car parking areas and central open space area linking
to the Cooks River (DA-503/2013). This development seeks a variation to the
FSR of 3.08:1 with 564sqm above the bonus density allowable for a major site.
This represents a variation of 2.4%.





1A, 1, 2, 3 Charles Street and 12 Robinson Street, located along Charles
Street, was originally refused by the JRPP in October 2012 and subsequently
approved by the Court (DA-164/2012). A recent S96 to increase the FSR was
refused by the JRPP on 3 June 2015. The currently approved development
complies with the FSR.

Proposed on the adjoining site (No. 212-218 Canterbury Road) and assessed
concurrently with this application, is a development proposal (DA-168/2015) for the
construction of a 9 storey mixed use building comprising six (6) commercial tenancies,
88 residential apartments, 3 levels of basement parking for 91 vehicles and a public
plaza with area of 304m², which is attached to the public plaza proposed on the subject
site. It is known as Stage 2 of the development site and it has a capital investment value
of $18,919,800.
Site Details
The subject site is identified as Lots 1 and 2 DP 229069 and Lot B DP 32847, and is
commonly known as No. 220 – 222 Canterbury Road and 4 Close Street, Canterbury.
The site is located on the eastern side of Canterbury Road and the northern side of Close
Street (refer to Figure 1). The site is located towards the western end of the Canterbury
Ttown Centre, in the B2 Local Centre zone under the Canterbury LEP 2012 (refer to
Figure 2).
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The site is an L-shaped area and has a 13.365m frontage to Close Street, a 10.5m
frontage to Canterbury Road, a depth of 40 metres (along the sites south-eastern
boundary) and a northeastern side boundary (common to 212-220 Canterbury Road) of
62m. The site has a total area of 1,618.13m2. The site falls by around 7 metres in a
southerly direction and is currently used for commercial and industrial purposes. A two
storey brick building currently occupies the Close Street frontage and two storey shop
top housing exists along the Canterbury Road frontage.

STAGE 2 – 212218 Canterbury Rd

STAGE 1 – 220220 Canterbury Rd

Figure 1: Aerial photograph showing the subject site and surrounds in red and the
adjoining site (the subject of DA-168/2015 dashed)
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Figure 2: Zoning Map for the subject Site
The surrounding development is a mix of commercial and residential uses, including
Canterbury Railway Station and Canterbury Town Centre. The subject site is located in
the lower portion of the town centre, with Canterbury Road sloping down at this section
towards the Cooks River.

Figure 3: The subject Site from Close Street
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SUBJECT SITE

Figure 4: The subject Site from Canterbury Road
To the north of the site (beyond the adjoining site) is the southwest rail corridor which
carries both passenger and commercial trains while to the east of an existing lawn
bowling club beyond which are existing residential properties. To the south of the site is
Close Street which carries a low volume of traffic with existing commercial
development opposite. Adjoining to the west is a four storey residential flat building on
the corner of Close Street and Canterbury Road with ground level car parking
underneath. Canterbury Road forms part of the western boundary which carries a high
volume of traffic.
Charles Street, a side street to the northwest of the site off Canterbury road is
undergoing a transformation from light industrial to mixed use high density residential
area as outlined in Figure 5area. This precinct has recently been rezoned under
Canterbury Local Environmental Plan 2012 to residential and commercial zonings. The
approved developments in the vicinity of the site are outlined above.

Figure 5: Charles Street – undergoing transition
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Proposal
This current application proposes the following development:

Demolition of the existing buildings on the site; and



Construction of two separate buildings (9 storey building with frontage to
Canterbury Road and a part 7 and part 9 storey mixed use building with frontage
to Close Street) over 3 levels of basement parking.:-

Basement levels - three (3) basement levels comprising a total of 94 car
parking spaces (including 9 disabled parking spaces), storage areas for
the residential units and separate waste storage areas for the residential
and commercial components of the proposal. A commercial tenancy is
proposed on this level facing Close Street. Residential entry to the
proposal is located between this commercial tenancy and the ramp to the
basement;

-

Ground Floor – this level comprises four (4) commercial tenancies
located around a public plaza (extension from the adjoining site) as well
as two (2) x two bedroom with study residential units facing Close
Street. Pedestrian entry for the commercial and residential components of
the proposal are provided from Canterbury Road. A waste storage room
is also provided on this level;

-

Levels 1 to 5 – these levels include twelve (12) units on each level
comprising 1 x 1 bed unit, 3 x 1 bed units with study, 2 x 2 bed units and
6 x 2 bed units with study. These levels comprise an L- Shape over a
common basement;

-

Level 6 comprises a total of eight (8) units comprising 3 x 1 bed units
with study, 2 x 2 bed units and 3 x 2 bed units with study over the
Canterbury Road block only. Roof terrace communal open space is
provided on the Close Street frontage portion of the building; and

-

Levels 7 and 8 comprise seven (7) units on each level including 3 x 1 bed
units with study, 1 x 2 bed unit and 3 x 2 bed units with study over the
Canterbury Road block only.

-

Level 9 of the building fronting Canterbury Road provides for roof
terrace communal open space.

The total development involves 84 residential apartments comprising 29 x 1 bedroom
units (including those with a study) and 55 x 2 bedroom units (including those with a
study) Vehicular access is provided from Close Street and allows vehicular access
through to No 212-218 Canterbury Road, being the adjoin site to the north-west and
Stage 2 of this proposal.
Statutory Considerations
When determining this development application, the relevant matters listed in Section
79C of the Environmental Planning and Assessment Act, 1979 (EP&A Act), must be
considered and the following environmental planning instruments, development control
plans, codes and policies are relevant:
(a)
(b)

State Environmental Planning Policy (Infrastructure) 2007;
State Environmental Planning Policy No. 55 – Remediation of Land;
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State Environmental Planning Policy (Building Sustainability Index: BASIX)
2004;
State Environmental Planning Policy No. 65 – Design Quality of Residential
Flat Development;
Canterbury Local Environmental Plan 2012;
Canterbury Development Control Plan 2012;
Canterbury Town Centre Development Contributions Plan.

The proposed development has been assessed against the relevant environmental
planning instruments and development controls plans below.
Assessment
The development application has been assessed under Sections 5A and 79C of the
Environmental Planning and Assessment Act, 1979, and the following key issues
emerge:


State Environmental Planning Policy (Infrastructure) 2007
The subject site is located adjacent to a rail corridor and on an arterial road
(Canterbury Road) and therefore the road and rail provisions of State
Environmental Planning Policy 2007 – Infrastructure (Infrastructure SEPP)
apply to the proposal, which are considered below.
(a)
Clause 86 – Excavation in, above or adjacent to rail corridors
(a)
(a)
Applies to development that involves the penetration of ground to a
depth of at least 2m below ground level (existing) on land (among other things)
is within 25m (measured horizontally) of a rail corridor (Cl 86(1)(b). The
concurrence of RailCorp is required (Cl86(3)) and the consent authority must
take into consideration:
any response to the notice that is received within 21 days after the notice
is given, and
(a)
any guidelines issued by the Director-General for the purposes of this
clause and published in the Gazette.
(a)
(a)
Comment: The proposal involves basement parking and therefore the
concurrence of RailCorp is required. The Geotechnical report addressed
potential impacts on the rail corridor from excavation and concluded that
vibrations generated during rock excavation should not have a negative impact
on the adjacent rail corridor. The proposal was referred to RailCorp. Following
review of the application, RailCorp advised that they raise no objections to the
proposal subject to particular conditions relating to noise, vibration, safety,
lights, reflective materials, excavation, construction, crane and other aerial
operations be provided and made part of the consent should the application be
approved.
(a)
Clause 87 – Impact of rail noise or vibration on non-rail development
(a)

(a)
(a)
(a)
This Clause applies to development for a building for residential use on land in
or adjacent to a rail corridor and that the consent authority considers is likely to be
adversely affected by rail noise or vibration (Cl 87(1)(a). The consent authority must
take into consideration any guidelines issued by the Director-General for the purposes
of this clause and published in the Gazette (87(2)). If the development is for the
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purposes of a building for residential use, the consent authority must not grant consent
to the development unless it is satisfied that appropriate measures will be taken to
ensure that the following LAeq levels are not exceeded:
(a)
(a)
in any bedroom in the building—35 dB(A) at any time between 10.00 pm and 7.00 am,
(a)
anywhere else in the building (other than a garage, kitchen, bathroom or hallway)—40 dB(A) at
any time. (Cl 87(3))

(a)
(a)
Comment: An Acoustic report prepared by Acoustic Logic dated 15 April 2015
considered potential noise and vibration resulting from the adjoining railway on the
proposal with reference to the Infrastructure SEPP and the NSW Government
Department of Planning Development Near Rail Corridors and Busy Roads – Interim
Guidelines 2008. This report concluded that it was consistent with these guidelines
subject to recommendations in Chapter 5.
(a)
(a)
Clause 101 – Development with frontage to classified road
The consent authority must not grant consent to development on land that has a
frontage to a classified road unless it is satisfied that:
(a)
(b)

where practicable, vehicular access to the land is provided by a road other than the
classified road, and
the safety, efficiency and ongoing operation of the classified road will not be adversely
affected by the development as a result of:
(i) design of the vehicular access to the land, or
(ii) the emission of smoke or dust from the development, or
(iii) the nature, volume or frequency of vehicles using the classified road to gain access
to the land, and the development is of a type that is not sensitive to traffic noise or
vehicle emissions, or is appropriately located and designed, or includes measures, to
ameliorate potential traffic noise or vehicle emissions within the site of the development
arising from the adjacent classified road.

The proposal involves vehicle access from Close Street and not from Canterbury
Road. The Traffic report concludes there will be no adverse impact on the
surrounding road network resulting from the proposal. The proposal is for a
mixed use development and it is considered there will be no smoke or dust
emitted from the proposal that would adversely affect the road network. The
Acoustic Report concluded that subject to the recommendations of the report,
the proposal will not adversely affect the road noise.
(b)

Clause 102 – Impact of road noise or vibration on non-road
development

This Clause applies to development for (among other things) a building for
residential use on land in or adjacent to the road corridor for a freeway, a tollway
or a transitway or any other road with an annual average daily traffic volume of
more than 40,000 vehicles (based on the traffic volume data published on the
website of the RTA) and that the consent authority considers is likely to be
adversely affected by road noise or vibration (Cl 102(1)(a)).
The consent authority must take into consideration any guidelines that are issued
by the Director-General for the purposes of this clause and published in the
Gazette (Cl 102(2)). If the development is for the purposes of a building for
residential use, the consent authority must not grant consent to the development
unless it is satisfied that appropriate measures will be taken to ensure that the
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following LAeq levels are not exceeded:



in any bedroom in the building—35 dB(A) at any time between 10 pm and 7 am,
anywhere else in the building (other than a garage, kitchen, bathroom or hallway)—40
dB(A) at any time (Cl 102(3)).

The Acoustic Report considered potential noise and vibration resulting from
Canterbury Road, which is listed on the traffic volume maps for the ISEPP as a
road where a noise intrusion assessment is mandatory under this clause.
This report concluded that it was consistent with the guidelines subject to
recommendations which will be included as conditions of consent..
(c)

Clause 104 – Traffic-generating development

Before determining a development application for development to which this
clause applies, the consent authority must give written notice of the application
to the RTA within 7 days after the application is made, and take into
consideration:
(i) any submission that the RTA provides in response to that notice within 21 days after the
notice was given (unless, before the 21 days have passed, the RTA advises that it will not be
making a submission), and
(ii) the accessibility of the site concerned, including:
(A) the efficiency of movement of people and freight to and from the site and the extent of multipurpose trips, and
(B) the potential to minimise the need for travel by car and to maximise movement of freight in
containers or bulk freight by rail, and
(iii) any potential traffic safety, road congestion or parking implications of the development.

The proposal involves more than 75 dwellings in a residential flat building and
more than 75 car parking spaces and therefore falls under the requirements of
Schedule 3 of the SEPP and requires referral to Roads and Maritime Services
(RMS). The access point to the development is from Close Street, within 90
metres of Canterbury Road. The application was referred to the RMS and no
objection was received.considered by the Local Traffic Committee and they
endorsed the application.
The proposed access and traffic implications of the proposal have benen
considered in the traffic report. It is considered there are adequate arrangements
for access and car parking and there will be no adverse impact on the
surrounding road network.
The proposal is considered to be consistent with the Infrastructure SEPP subject
to relevant conditions.


State Environmental Planning Policy No. 55 – Remediation of Land
State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 55),
aims to promote the remediation of contaminated land for the purposes of
reducing risk to human health or any other aspect of the environment.
Clause 7 of SEPP 55 states that a consent authority must not consent to the
carrying out of development unless it has considered whether the land is
contaminated. Nothing in the history of the site would suggest that the site is
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contaminated If the land is contaminated, it must ascertain whether it is suitable
in its contaminated state for the proposed use or whether remediation of the land
is required.
The proposed development involves excavation of the entire site to
accommodate the basement carparking levels. Appropriate conditions relating to
waste classification of excavated soils has been placed on the consent.
Therefore the proposal is considered to be consistent with SEPP 55 and the land
suitable for the proposed residential development.


State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004
The application satisfies the commitments made in BASIX Certificate 625403M
dated 22 April 2015. In this regard, it is considered that the proposed
development satisfies the requirements contained in SEPP BASIX 2004. The
proposal is considered to be consistent with the BASIX SEPP subject to relevant
conditions.



State Environmental Planning Policy No. 65 – Design Quality of Residential
Flat Development
This policy applies to residential flat buildings of three or more storeys and is
required to be considered when assessing this application. SEPP 65 aims to
improve the design quality of residential flat buildings across NSW and provides
an assessment framework, the Residential Flat Design Code (RFDC), for
assessing “good design”. Clause 50(1A) of the Environmental Planning and
Assessment Regulation 2000 requires the submission of a design verification
statement from the building designer at lodgement of the development
application. This documentation has been submitted.
SEPP 65 was amended via Amendment 3, commencing on 17 July 2015, which
introduced various changes to SEPP 65 including the introduction of the
Apartment Design Guide to replace the RFDC. This amendment, however, does
not apply to this development application pursuant to the transitional provisions
of Clause 31 of SEPP 65 as this application was lodged prior to 19 June 2015
(notification on the NSW Legislation website). However under the provisions of
the Act the amendments to SEPP 65 are considered an advertised Draft EPI
whilst not formally adopted are required to be considered. An assessment of the
proposal against draft SEPP65 was found to be consistent with the draft policy.
SEPP 65 requires the assessment of any DA for residential flat development
against the ten design quality principles contained in Clauses 9-18. It is
considered that the proposal is generally consistent with these principles as
outlined below:Context
The mixed-use nature of the proposed development is consistent with the future
character and desired built form of the Canterbury Town Centre and is
permissible in the zone. High density residential development will be a
characteristic of the area within and adjacent to the business center.
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Scale
The scale and built form of the proposed development is consistent with the
scale of development which is encouraged for this area. The development is
generally consistent with the height, bulk and urban design context in this
locality despite seeking a variation to the floor space ratio and building height.
The height variation of between 2.121.6m and 2.42m is nominal and only relates
to the central lift core to provide access to the roof terrace communal open
spaces.
While the floor space variation is numerically significant it is not considered to
have any material effect on the perceived bulk and scale of the overall
development when viewed from the street. There appears to be a disconnect
between the FSR and building height development standards for the site under
the LEP. The lower retail level is setback 3m with landscaping and activates the
street through the glass façade of the commercial tenancy reducing any
perceived bulk impact at the human interface. Furthermore, these variations will
not create any unreasonable overshadowing, privacy or amenity impacts for
occupants of the surrounding locality. On this basis, the proposal is considered
to be acceptable and is consistent with Council’s vision for the Canterbury Town
Centre.
Built Form
The proposal achieves a built form which is generally consistent with the site
controls and objectives listed under Clause 3.1 of Canterbury Development
Control Plan (CDCP) 2012.
The ground level retail and upper level podium present a strong vertical theme
that reinforces the commercial streetscape of both Charles Street and Canterbury
Road by activating the street edge with shops and cafés/commercial uses and a
large supermarket. The street awning reinforces the link to the existing
streetscape and enhances the quality of the pedestrian environment. The
development also presents to Charles Street as a large multi-unit development,
albeit with a clear entry point for vehicular and unloading access.
Suitable courtyards and landscaping have been incorporated within the design at
the podium level and around the perimeter of the northern and eastern sections
of the site to enhance the visual appearance of the streetscape, and complement
future development. The proposal achieves the built form objectives as it
contributes positively to the streetscape and provides a high level of amenity for
residents and tenants.
Density
The proposed development has been designed to achieve the aims and objectives
of the built form controls of CLEP 2012 and CDCP 2012 and therefore
represents an appropriate density for the site.
Resource, Energy and Water Efficiency
Beyond the energy and resource commitments required from the applications
BASIX Certificate, the RFDC requires additional energy efficiency
commitments which are mainly focused on cross-ventilation and solar access.
The proposal has been designed to maximizse energy and resource efficiency,
with all dwellings designed to promote the principles of passive solar design and
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natural ventilation. All living areas open directly onto balconies/courtyards and
the use of covered terrace areas will provide shading during the summer months
and allow sunlight to penetrate during winter. The proposed common open space
located on the roof terrace, provides satisfactory solar access for the majority for
the day in mid-winter.
Landscape
Landscape details are outlined on the landscape plan which has been reviewed
by Council’s Landscape Architect and was deemed acceptable subject to some
amendments that were addressed with suitable conditions of consent. A public
plaza area is proposed as well as a terraced front setback to Canterbury Road
which will incorporate landscaping planting to soften the built form. The plaza
area is easily accessible from the residential units and it provides an area of
communal open space for the enjoyment of the occupants set away from the
main road. The roof terrace communal areas have also been appropriately
landscaped.
Amenity
The proposal achieves satisfactory residential amenity by providing reasonable
room sizes and shapes. As a “rule of thumb”, buildings should not exceed 18m
in depth in order to allow sunlight to penetrate the building into each unit and
provide adequate cross ventilation. The residential units exceed the maximum
depth of 8m, however, it is considered that adequate light and ventilation is still
provided to the units. Natural ventilation and solar access controls of the RFDC
are met by the proposal. The proposed apartments adopt well designed spaces
with comfortable room dimensions, with outlooks towards the remainder
portions of the Canterbury town Centre. High Ceilings and large openings will
ensure light and air penetrates deep into the floor plan.
Safety and Security
Satisfactory provision for security is provided with enclosed entry areas to lobby
for access to the dwellings and the upper levels. The proposal provides direct
entry and presentation to the street, with balconies and windows overlooking all
setbacks to maximize opportunities for casual surveillance. The entry areas are
well defined and adequate lighting can be provided. There are no obvious areas
for concealment (although the waste storage area on the ground floor is a
potential entrapment site) and there is clear distinction between public and
private spaces. Some level changes and divisions between private and communal
zones provide clearly defined zones within the common open space.
Social Dimensions and Housing Affordability
The mixed use development will add to the range of dwelling size options within
the Canterbury LGA and will optimise the provision of housing to suit the social
mix. The development also provides 9 adaptable dwellings in the development.
The increase in housing choice in close proximity to the railway station and
town centre achieves the objectives of the planning controls.
Aesthetics
The design of the proposal in terms of density and upper level setback are noncompliant however is considered consistent with the objectives of Canterbury
LEP 2012 and Canterbury DCP 2012. This proposal, in its current form, will
contribute positively to the Canterbury Town Centre. The scale, density and
built form is larger than when measure against height and FSR controls however
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it is not envisaged that the development will have a negative long term impact
on the Town Centre. Additionally the proposed building reflects the similar
setbacks approved by the JRPP (DA-579/2013) in the building located opposite
on Canterbury Road known as 2A Charles Street.
Residential Flat Design Code
Further to the design quality principles discussed above, the proposal has been
considered against the various provisions of the Residential Flat Design Code in
accordance with Clause 30 (2) (c) of SEPP 65. The proposed development is
generally considered satisfactory with the exception of building depth and deep
soil zones., in regards to the following ‘Rules of Thumb’ controls:
The matters contained in the RFDC must also be considered. An assessment of
the proposal under the provisions and “Rules of Thumb” in the RFDC indicates
that the proposal is generally consistent with the recommended design standards,
with the exception of building depth, deep soil zones and the size of communal
open space areas. The building depth and common open space controls are
considered in the assessment of the Canterbury DCP 2012 below which are
satisfactory for the proposed development. With respect to deep soil zones, these
are not required, nor appropriate, in this town centre location. The proposal is
therefore considered to be consistent with the requirements of the RDFC.

Development Guideline
Building Depth

Required
Max 10m – 18m – wider

Proposed
14.6m‐24m

Building Separation

Up to 4 storeys = 12m
5-8 Storeys = 18m

Street Setbacks

Consistent with existing

The buildings on the site are 9
metres apart (no habitable rooms
or balconies facing each other),
with habitable balconies being
18 metres apart within the site.
The only adjoining building is to
the Southwest which is part of
this overall development. A nil
side boundary setback is
acceptable in this location, with
the open plaza area providing
adequate light and ventilation
To the east south of the site is the
property known as 15 Close
Street which is currently zoned
RE1 Public recreation. The
proposed building currently has a
Nil setback to this property.
However is proposed to be
increased to 3m as a result of
deferred commencement
conditions.
3m to Canterbury Road. Close St
setback - 0m?

Complies
No – see DCP
discussion
Yes However
further
discussed in
Note 1
following the
RFDC Table

See DCP
discussion
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Development Guideline
Side and Rear Setbacks

Required
Consistent with existing
streetscape patterns

Proposed
Nil side setbacks are consistent
with Council’s desired future
character., except for the rear
where it proposed to be increased
to 3m as part of a deferred
commencement condition.

Complies
Yes –
however see
Note 1
following the
RFDC table

Deep Soil Zones

Min 25% of the open space.
Exceptions may be made in
urban areas where site is
built out and no capacity for
water infiltration.
Consistent with existing
streetscape
Improve amenity, streetscape
and energy efficiency.

0% provided across the site
which is in a urban area and the
site will be built to capacity.

No Yes

No fencing proposed

N/A

Communal open space with no
deep soil on rooftop and plaza.
This is allowable in urban areas.

Yes

Open Space

Between 20-30% of site area

Yes

Building Entry

Provide physical and visual
connection between building
and street.
Provide safe entrance.
Provide equitable entrance.
Provide underground car
parking

Roof top common open space
827m² and the plaza has an area
of 266m². This equates to 89% of
site area.
Highly visible building entry to
Canterbury Road.
Entry will be well lit, safe and
equitable.
Proposal includes underground
car parking as per DCP 2012
requirements.
Provision of bicycle parking to
be imposed by way of condition
of consent.
Barrier free access provided to
100% of dwellings.
5.5m driveway to Close Street
Vehicle entry away from
pedestrian entry
8m

Yes

Min sizes:
1 bed: >50m2
2 bed: >70m2
3 bed: >90m2
Acceptable apartment mix of 1
and 2 bedroom units proposed.
as follows:
29 x one (1) bedroom,
55 x two (2) bedroom, and
Minimum 2m

Yes

2.7m
2.4

Yes
Yes

Fences and Walls
Landscape Design

Parking

Provide bicycle parking

Pedestrian Access
Vehicle Access

Apartment Layout

Apartment Mix

Building Configuration

Barrier free access to at least
20% of dwellings
Max width of driveway is 6m
Located vehicle entry away
from pedestrian entry
Single aspect max depth is
8m
Min apartment size:
1 bed: 50m2 min
2 bed: 70m2 min
3 bed: 90m2 min
Provide an apartment mix

Balconies have a minimum
depth of 2m
Ceiling Heights
2.7m habitable
2.4 non habitable

Yes

Yes

Yes
Yes
Yes
Yes

Yes

Yes
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Development Guideline

Required
Storage
1 bed – 6m3
2 bed – 8m3
3+ bed – 10m3

Acoustic Privacy

Like rooms together

Daylight Access

70% of units to receive 3
hours between 9am – 3pm –
can be 2 hours in dense
urban areas.
Single aspect units with
southern orientation limited
to 10% of total (maximum 6
units)
60% of units to be naturally
cross ventilated

Natural Ventilation

Proposed
Substantial storage areas
incorporated within units and
designated to each unit within
the basement, majority of units
have designated storage areas in
excess of these minimum
volumes.
Like rooms are placed together
to ensure acoustic privacy is
achieved.
71.4% (60) units achieve a
minimum of two (2) hours at the
winter solstice.

Complies
Yes

0 single aspect units with
southern orientation.

Yes

66.6% (56) of units achieve
natural cross ventilation
(clearstory roof lights used on
Level 6 units).

Yes

Yes.

Yes

Note 1 - Building separation
To the south of the subject site is a property known as 15 Close Street which
contains a bowling club and is currently zoned RE1 Public Recreation. The
proposed building currently has a nil setback to this property. The nil setback is
appropriate to the RE1 zone and complies with building separation and the
CDCP setbacks.
However there is a draft LEP to rezone the bowling club site form RE1 to R4
High Density Residential. The Planning Proposal has been exhibited and as such
is considered an advertised draft and for the purposes if the Act and is therefore
required to be considered. It is considered that the planning proposal is nearing
finalisation.
The rezoning of the land would allow for residential flat building development
and as such building separation is required to be considered. Councilk has
identified a 9m setback to the common boundary with the subject site under a
draft masterplan document. In this regard it is considered appropriate to
recommend that the application be approved subject to a deferred
commencement condition requiring a 3m setback to the common boundary with
the subject site. This would create a 12m separation between the buildings which
is considered to be a reasonable compromise given that the DLEP hasn’t been
finalised. A 12m building separation would achieve reasonable resident amenity
and the proposed 3m setback would not jeopardise future plans for
redevelopment of the bowling club site as a 0m setback would.
However there is a draft LEP to rezone the bowling club site form RE1 to R4
High Density Residential. The Planning Proposal has been on public exhibition
and is a matter for consideration in the assessment of this application. It is
understood that the planning proposal is nearing finalisation.
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The proposed nil eastern boundary setback has the potential to undermine the
development potential of the bowling club site and is not an appropriate
response to the interface between the B2 and R4 zones. It is however noted that
the subject site shares a relatively small common boundary with the bowling
club site (5m?).
Rezoning of the bowling club would allow for residential apartment
development and as such building separation must be considered. Council has
identified a 9m setback to the common boundary with the subject site under a
draft masterplan. The masterplan also indicates a through site link adjacent to
the eastern boundary of the subject site. In this regard, it is considered
appropriate to recommend that the application be approved subject to a deferred
commencement condition requiring a 3m setback to the common boundary with
the subject site. This would create a 12m separation between the buildings and is
considered to be reasonable compromise given that the LEP hasn’t been
finalised, but is a matter that requires consideration. A 12m building separation
would achieve reasonable resident amenity and the proposed 3m setback would
ensure that the future redevelopment of the bowling club site is not undermined.
In addition, without a 3m setback, the east facing units would have a harsh and
undesirable interface with the public through suite link that is anticipated in
Council’s draft masterplan.
In this regard it is recommended that the application be amended via a Deferred
Commencement condition to requiring amended plans be submitted with a 3m rear
setback to the common boundary with 15 Close Street.


Canterbury Local Environmental Plan 2012 (CLEP 2012)
The site is zoned B2 – Local Centre pursuant to Clause 2.2 of the Canterbury
Local Environmental Plan 2012 (CLEP 2012). The land use table in Clause 2.3
states the following zone objectives:




To provide a range of retail, business, entertainment and community uses that
serve the needs of people who live in, work in and visit the local area.
To encourage employment opportunities in accessible locations.
To maximise public transport patronage and encourage walking and cycling.
To facilitate and support investment, economic growth and development for
active, diverse and well-designed centres.

The proposal is considered to be consistent with these objectives given there are
several commercial tenancies proposed at ground level which will ensure there
are a range of retail, business and other uses provided on the site. A range of
units are proposed which will improve housing choice in the area.
The proximity to Canterbury Railway Station and town centre will ensure
employment opportunities are provided in an accessible location, that public
transport is maximized and that investment and development is provided within
the town centre. Shop top housing and commercial premises are permissible
with consent and therefore the proposal is permissible.
The controls applicable to this application are outlined in Table 1.
Table 1: Canterbury LEP 2012 -– Compliance Table
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Cl

Requirement

2.6

Subdivision—consent requirements
Land to which this Plan applies may be
subdivided, but only with development consent.
Demolition requires development consent
The demolition of a building or work may be
carried out only with development consent.
Height of buildings
The height of a building on any land is not to
exceed the maximum height shown for the land
on the Height of Buildings Map. The subject site
has 2 different max heights:Lots fronting Canterbury Road – 27 metres;
Lot fronting Close Street – 21 metres.
Floor space ratio
The maximum floor space ratio for a building on
any land is not to exceed the floor space ratio
shown for the land on the Floor Space Ratio
Map. The subject site has 2 different max FSRs:
Lots fronting Canterbury Road (area =
514.2m²) – 3:1 – (1,542.6m²)

Lot fronting Close Street (area = 1103.9m²)
- 2.75:1 – (3035.7m²)
Heritage conservation
Consider potential impact on land on which a
heritage item is located, or on land that is within
a heritage conservation area, or on land that is
within the vicinity of land referred to above.

2.7
4.3

4.4

5.10

Proposal

Comply

The proposal does not involve subdivision.

N/A

Demolition is proposed.

Yes

Max height - 21 metres (Close St block)
exceeds the height by 1.6m and
27 meters (Canterbury Road block) exceeds to
height by 2.2m.

No refer
to Cl4.6
variation

GFA proposed = 7060m²;
FSR – 4.36:1 (54.2% variation).
Max permissible GFA = 4578.3m²
Proposed additional GFA = 2,481.7m²

No
Refer to
Cl4.6
variation

There are no heritage item on the site, however,
there are several items (Items I166, I167, I168)
associated with the railway, old post office and
a hotel. These items are located on the opposite
side of the railway line and to the northeast of
the site.

Yes

In this regard, the development is contained
wholly within the site and will not have a
material impact on the adjacent Heritage item.
It is considered there is sufficient distance to
these items, that there will be no adverse impact
on these items resulting from the proposal.

6.1

Acid sulfate soils (ASS)
Consent is required on Class 5 land for:Works within 500 metres of adjacent Class 1, 2,
3 or 4 land that is below 5 metres Australian
Height Datum and by which the watertable is
likely to be lowered below 1 metre Australian
Height Datum on adjacent Class 1, 2, 3 or 4 land.

6.2

Earthworks
Consent is required for earthworks and must
consider:-

The proposal is consistent with the objectives
of Clause 5.10 of the LEP in that the heritage
significance of the item is conserved as is the
environmental heritage of Canterbury.
The Geotechnical Report prepared by STS
dated March 2015 concluded that the
subsurface conditions present on the site are not
consistent with the geomorphic and site criteria
conditions for ASS. ASS are not evident on the
site and that no ASS were observed in the
boreholes.
The report further stated that based on the
monitoring of the groundwater levels, it appears
the groundwater present is within the sandstone
bedrock which is relatively impermeable.
Therefore, water flow into the basement
excavation is not expected to be excessive. Any
dewatering of the excavation that may be
required is highly unlikely to affect any ASS’s
that may be present in the nearby area. The
report concluded that an ASS Management
Plan will not be required for the proposal.
The Geotechnical Report stated that the
proposal would require excavating between
about 5 and 12 metres below the ground surface

Yes

Yes
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Table 1: Canterbury LEP 2012 -– Compliance Table

6.4

6.6

6.7

(a) the likely disruption of, or any detrimental
effect on, drainage patterns and soil
stability in the locality of the development,
(b) the effect of the development on the likely
future use or redevelopment of the land,
(c) the quality of the fill or the soil to be
excavated, or both,
(d) the effect of the development on the existing
and likely amenity of adjoining properties,
(e) the source of any fill material and the
destination of any excavated material,
(f) the likelihood of disturbing relics,
(g) the proximity to, and potential for adverse
impacts on, any waterway, drinking water
catchment or environmentally sensitive
area,
(h) any appropriate measures proposed to
avoid, minimise or mitigate the impacts of
the development.
Stormwater management
Consent authority must be satisfied that the
development:
(a) is designed to maximise the use of water
permeable surfaces on the land having
regard to the soil characteristics affecting
on-site infiltration of water, and
(b) includes, if practicable, on-site stormwater
retention for use as an alternative supply to
mains water, groundwater or river water,
and
(c) avoids any significant adverse impacts of
stormwater runoff on adjoining properties,
native bushland and receiving waters, or if
that impact cannot be reasonably avoided,
minimises and mitigates the impact.
Essential services
Consent must not be granted to development
unless services essential for the development are
available or adequate arrangements made (water,
electricity, sewerage, stormwater drainage,
vehicular access.
Mixed use development in business zones
This clause applies to land in B1 Neighbourhood
Centre, Zone B2 Local Centre, and Zone B5
Business Development. Despite any other
provision of this Plan, development consent may
be granted to a mixed use development, on land
to which this clause applies, incorporating
residential accommodation and a medical centre.

with the deeper excavation being at the north
eastern end of the site and the shallower
adjacent to Close Street.
This report concluded that the proposal was
satisfactory subject to the recommendations.
Appropriate conditions are to be imposed.

A stormwater plan has been provided and
Council’s engineers raise no objection to this
plan.

Yes

There are adequate services on the site for the
proposed development.

Yes

This clause applies to the proposed
development. This clause allows the proposal.

Yes

Clause 4.6 Variation
The objectives of clause 4.6 are to provide some level of flexibility in applying
certain development standards to particular development and to achieve better
outcomes for and from development in particular circumstances. As such,
consent may be granted for development which would contravene development
standards, in this case non-compliant height and FSR, as specified in clauses 4.3
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and 4.4 of the Canterbury Local Environmental Plan (Height of Buildings Map)
and (Floor Space Ratio Map).
However, consent can only be granted for development which contravenes a
development standard if the consent authority has considered a written request
from the applicant to do so. Pursuant to provision of Clause 4.6(3) the written
statement must demonstrate that compliance with the development standard is
unreasonable and that there are sufficient environmental grounds to justify
contravening the development standard. These matters are separately discussed
below.
Height
The development seeks a variation to Clause 4.3(2) of CLEP 2012 relating to the
height of buildings for the subject site.
Specifically, the site comprises two height zones, comprising proposed
maximum of the portion off the site fronting Canterbury Road as 27m and the
portion of the site fronting Close Street being 21m. The building exceeds the
27m height limit by a maximum of 2.2m and exceeds the 21m height limit by
2.41.6m. This point encroachment is created by the central lift cores accessing
the roof top communal open space.
In accordance with Clause 4.6(3), for Council to consent to an exception to a
development standard it must have considered a written request from the
applicant that seeks to demonstrate that:
“

(a) that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the case,
and
(b) that there are sufficient environmental planning grounds to
justify contravening the development standard.”

The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
summarised below:







The reinvigoration of a low use site with a new vibrant modern building,
that although marginally greater in height respects its surrounding s and
reduces its impact on nearby residential properties.
The increased height derives from the provisions of access to the roodf
top communal open space, with these facilities adding to the amenity of
future residents and providing a betlter outcome in terms of liveability
The greater height is not readily evident from the public domain. The
central location of the lift and stairs reduce their visibility from the
public domain. This setback is further strengthened by the stepping of the
two upper floors of the building
The lack if impact in terms of privacy, solar access and amenity froorm
the proposal and its respect of the existing residential properties.
The matter of the roof top open space facilities breaching building height
limits has been considered by Council in relation to a number of recent
DA’s and accepted on the basis of improved amenity these facilities
provide for the future residents.
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Pursuant to Clause 4.6(4)(a) consent cannot be granted unless Council is
satisfied that:
“

(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out,”

The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the height clause ultimately applying the tests established
in Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is unreasonable and
unnecessary in the circumstancesand indicated that the standard has been
abandoned in light of other approval variations.
It is considered that the proposal meets the intent of the objectives of the height standard
in that the variation will have no significant adverse environmental or amenity impacts
as a result of the height, bulk and scale of the proposed development and will be
consistent with the desired future character of the area as sought by CDCP 2012.
The objectives of the height standard are discussed below:
(a) to establish and maintain the desirable attributes and character of an area,
The height encroachment cannot be seen from the street and the encroachment is
created by the central lift core. The height of the building at the street front is in
keeping with the heights of the buildings previously approved in particular with
that opposite on Canterbury Road known as 2A Charles Street. In this regard the
proposal maintains the desired character of the area.
(b) to minimise overshadowing and ensure there is a desired level of solar
access and public open space,
The proposed development does not unreasonable impact upon solar access to
adjoining properties and public spaces.
(c) to support building design that contributes positively to the streetscape and
visual amenity of an area,
The Urban Design peer review prepared by AE Design Partnership indicated that
the proposed built form will emphasise the site as a foreground treatment
location, strengthening the legibility of the urban structure and creating an
emphasis on the gateway to the Canterbury Town Centre. In this regard it is
considered that the proposal will contribute positively to the streetscape and
improve the amenity of the area.
(d) to reinforce important road frontages in specific localities.
The proposed lift overrun will not form part of the streetscape presentation. With
the imposition of a gateway entrance to the Canterbury Town Centre the
significant building and that opposite on 2A Charles Street reinforces the
importance of Canterbury Road.
As discussed above the proposal meets the intent of the objectives of the height
standard in that the variation will have no significant adverse environmental or
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amenity impacts as a result of the height, bulk and scale of the proposed
development and will be consistent with the desired future character of the area
as sought by CDCP 2012.
Additionally tThe buildings appear asare 9 storey and 7 storey form (as
envisaged by the 27m and 21m height limits) and the provision of the central lift
core within the rooftop is not visible from poiitnpoint surrounding the site and
provides appropriate lift/stair access to the roof top communal open space,
without compromising the stated underlying objectives of the building height
controls. The location of the communal open space on the roof top receiving
uninterrupted solar access is a preferred environmental planning outcome as
compared to the removal of these facilities from the developmentThis is a
preferred environmental planning outcome as compared to the removal of these
facilities from the development
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a building height development standard. The court
indicated that merely showing that the development achieves the objectives of
the development standard will be insufficient to justify that a development is
unreasonable or unnecessary in the circumstances of the case for the purposes of
an objection under Clause 4.6, (and 4.6(3)(a) in particular). Further, the
requirement in clause 4.6(3)(b) to justify that there are sufficient environmental
planning grounds for the variation, may well require identification of grounds
particular to the circumstances of the proposed development - as opposed merely
to grounds that would apply to any similar development on the site or in the
vicinity.
The particular circumstances of this development are considered to be the
provision of the rooftop common open space area. The height departure is a
result of the desire to provide appropriate lift and stair access to this area to
facilitate its use by future residents. Compliance with the control could be
achieved by removing the communal open space however there is not sufficient
space or solar access available to the remaining areas of common open space
thereby reducing the amenity to the future resident. Further, the removal of
communal open space access would be a burden placed on the amenity of the
future occupants that is far greater than any benefit that could be achieved by
insisting on strict compliance.
The height variation has been considered and is satisfactory and appropriate in
terms of the objectives of the height standards contained in Clause 4.3(1) of
CLEP 2012. In this instance, compliance with the standard is deemed to be
unreasonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Pursuant to the provision of Clause 4.6(4)(b) the concurrence of Secretary is
assumed having regard to previous advice received from the Department of
Planning and Infrastructure in Circular PS-08-003.
FSR
The development seeks a variation to Clause 4.4(2) of CLEP 2012 relating to the
floor space ratio for the subject site.
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Specifically, the site comprises is mapped as being affected by two floor space
ratio zones, comprising proposed maximum FSR’s for the site of 3:1 and 2.75:1.
The resulting maximum permissible gross floor area (GFA) on the site is
4,578.3m². The proposal involves a GFA of 7,060m² with an FSR of 4.36:1,
representing an additional 2,481.7m² over the maximum permissible floor space.
This is a 54.24% variation from the maximum permissible FSR.
It should be noted that a proposal which complies with the setbacks (excluding
rear setback to draft LEP), height and landscaping controls envisaged for the site
an FSR of approximately 4.2:1 would be generated, which is still far greater than
the max FSR under the LEP. Consequently it appears that there is no correlation
between the FSR standard and the other controls in the LEP and DCP.
The applicant has submitted a justification in accordance with Clause 4.6(3) of
CLEP 2012 regarding the non-compliance of the development standard and is
summarised below:












Greater internal floor areas for the units are provided than prescribed
under the RFDC increasing residential amenity;
The resultant building is within the permissible building envelope with
the variation not resulting in the bulk and scale of the building
increasing nor creating impacts in terms of shadow or loss of solar
access greater than that expected under the relevant planning
framework;
The proposal provides for a reinvigoration of the site.
The proposal provides an outcome envisaged by the planning controls to
seek an increase in residential development close to the railway;
A proposal which achieved numerical compliance would not alter the
overall height and bulk of the building when viewed from the public
domain.
The proposal will increase housing choice and affordability in the area;
A compliant proposal would reduce the available units in the area and
would not result in the orderly and economic development of land.
The building will “fit” within its future locational setting with the
surrounding buildings.
The proposal satisfies the objectives of the FSR development standard
and Clause 4.6.
The number of units could be reduced as could the internal size of the
units. As proposed, 44 of the proposed 88 units (52.3%) are larger than
the minimum RFDC rule of thumb, so reductions to achieve FSR
compliance would simply reduce the number of units and their internal
amenity, which would be a disbenefit to future residents.

Pursuant to Clause 4.6(4)(a) consent cannot be granted unless Council is
satisfied that:
“

(i) the applicant’s written request has adequately addressed the matters
required to be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is
consistent with the objectives of the particular standard and the
objectives for development within the zone in which the development is
proposed to be carried out,”
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The submitted Clause 4.6 variation focuses on how the proposal is consistent
with the objectives of the FSR clause ultimately applying the tests established in
Wehbe v Pittwater Council [2007] NSWLEC 827 relating to SEPP No. 1
Objections to justify why compliance with the Standard is unreasonable and
unnecessary in the circumstancesand indicated that the standard has been
abandoned in light of other approval variations.
The objectives of the floor space ratio standard are listed below:
(a) to provide effective control over the bulk of future development,
(b) to protect the environmental amenity and desired future character of an
area,
(c) to minimise adverse environmental impacts on adjoining properties and
the public domain,
(d) to optimise development density within easy walk of the railway stations
and commercial centres.
In regards to objectives (a) and (b) the building has been designed to have
minimal impact on the surrounding area the building should not impact
negatively on the amenity of the area. The building has been designed to comply
with the controls contained with the CDCP which aim to control and maintain
bulk. In regards to objective (c) the development has minimal impact on
adjoining properties and will improve the public domain. The site is located
directly opposite the entrance to Canterbury Rail Station and within the
Canterbury Town Centre. Increasing the density on a site in such an accessible
location is considered reasonable particularly when the impacts created are
minimal. In this regard objective (d) is satisfied.
The proposal meets the intent of the objectives of the floor space ratio standard
in that the variation will have no significant adverse environmental or amenity
impacts as a result of the height, bulk and scale of the proposed development
and will be consistent with the desired future character of the area as sought by
CDCP 2012.
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a building height development standard. The court
indicated that merely showing that the development achieves the objectives of
the development standard will be insufficient to justify that a development is
unreasonable or unnecessary in the circumstances of the case for the purposes of
an objection under Clause 4.6, (and 4.6(3)(a) in particular). Further, the
requirement in clause 4.6(3)(b) to justify that there are sufficient environmental
planning grounds for the variation, may well require identification of grounds
particular to the circumstances of the proposed development - as opposed merely
to grounds that would apply to any similar development on the site or in the
vicinity.
The particular circumstances of this development are considered to be the
provision to mimic the approved built form opposite on Canterbury Road (DA579/2013) to create a significant gateway entrance to Canterbury’s southern
town centere.
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The proposed design will enhance the streetscape quality and provide a suitable
gateway entrance to the southern portion of the Canterbury Town Centre. The
floor space ratio variation is also unlikely to have any unexpected or undue
impact on the amenity enjoyed by residents of surrounding properties in terms of
its height, bulk, scale, overshadowing, privacy impacts, view loss or visual
impact.
The applicant also submitted an independent urban design review of the built
form prepared by AE Design Partnership. The urban design review states the
following:
In accordance with clause 3.2.6 of the Canterbury DCP 2012 (and the
Canterbury Town Centre Structure Plan), the proposed built form will
emphasize the site as a foreground treatment location, strengthening the
legibility of the urban structure and creating an emphasis on the gateway
to the Canterbury Town Centre.
The visual impact of the upper level setback control (clause 3.2.6 of the
Canterbury DCP 2012), which mandates a further setback above the 4th
level is negligible when passing through Canterbury Road from ground
level. If necessary, the applicant is willing to provide a change of
building materials and finishes to emphasize the podium of the building.
Overall, the proposal is compatible with the development on adjoining
sites and will facilitate the desired future character of the Canterbury
Town Centre.
The floor space ratio variation has been considered and is satisfactory and
appropriate in terms of the objectives of the standards contained in Clause 4.4(1)
of CLEP 2012. In this instance, compliance with the standard is deemed to be
unreasonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Justification for the proposed FSR variation is essentially identical to the
justification given for the site adjoining to the north (No. 212 - 218 Canterbury
Road). In regards to objectives (a), (b) and (c), except for the proposed lift
overruns, the building has been designed to the permitted building height (21m
and 27m), but has non-compliant setback for the street portion of the building
where a 5m setback is not achieved for the upper 5 levels (as required by the
DCP). The applicant has submitted an urban design peer review that essentially
concludes that the subject site will mimic the proximity to Canterbury Road (and
to a similar height) of the approved building located on the opposite side of
Canterbury Road. Thus creating a ‘gateway’ entrance. This is considered to be
an appropriate urban design outcome. In addition, the building has side and rear
boundary setbacks that are compliant with the DCP provisions. The proposal
therefore achieves compliance with objective (a).
However, in relation to objectives (b) and (c), an improved amenity outcome for
the future residents of the site and the adjacent bowling club site (which is in the
process of being rezoned to R4 High Density Residential, refer to Note 1 under
the DCP compliance table for discussion) would be achieved with the creation of
a 3m setback to the eastern site boundary. This is less than what would be
required under the SEPP No. 65 provisions, but is seen as a reasonable
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compromise given the status of the Draft LEP for the bowling club site, at the
time of lodgement of this application. This will come at the loss floor space
within the development, but the development will still significantly exceed the
maximum permitted on the site, and is still significantly more than the applicant
could have expected in undertaking due diligence investigations.
The envelope of the development, albeit with a justified variation to the front
setback requirement, is consistent with the intent of the controls and the proposal
is a building that has the bulk and related amenity impacts that is commensurate
with a 7 to 9 storey building.
The site is located directly opposite the entrance to Canterbury Rail Station and
within the Canterbury Town Centre. Increasing the density on a site in such an
accessible location is considered reasonable particularly when the impacts
created are minimal. In this regard objective (d) is satisfied.
The proposal meets the intent of the objectives of the floor space ratio standard
in that the variation will have no significant adverse environmental or amenity
impacts as a result of the height, bulk and scale of the proposed development
and will be consistent with the desired future character of the area as sought by
the LEP and DCP.
It should be noted that a proposal which complies with the setbacks (excluding
rear setback to draft LEP), height and landscaping controls envisaged for the site
an FSR of approximately 4:1 would be generated, which is far greater than the
max FSR under the LEP. Consequently it appears that there is no correlation
between the FSR standard and the other controls in the LEP and DCP.
Further Four2Five Pty Ltd v Ashfield Council relates to a consideration of a
clause 4.6 departure to a development standard. The court indicated that merely
showing that the development achieves the objectives of the development
standard will be insufficient to justify that a development is unreasonable or
unnecessary in the circumstances of the case for the purposes of an objection
under Clause 4.6, (and 4.6(3)(a) in particular). Further, the requirement in
clause 4.6(3)(b) to justify that there are sufficient environmental planning
grounds for the variation, may well require identification of grounds particular to
the circumstances of the proposed development - as opposed merely to grounds
that would apply to any similar development on the site or in the vicinity.
In regards to FSR, the particular circumstances of this development are
considered to be the provision to mimic the approved built form opposite on
Canterbury Road (DA-579/2013) to create a significant entrance to Canterbury’s
southern town centre.
The proposed design will enhance the streetscape quality and provide a suitable
gateway entrance to the southern portion of the Canterbury Town Centre. This is
achieved by mimicking the nil setback to Canterbury Road of the approved
building opposite. And in this regard the development is compatible with the
envisaged streetscape and is a site specific outcome.
The applicant also submitted an independent urban design review of the built
form prepared by AE Design Partnership. The urban design review states the
following:
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In accordance with clause 3.2.6 of the Canterbury DCP 2012 (and the
Canterbury Town Centre Structure Plan), the proposed built form will
emphasize the site as a foreground treatment location, strengthening the
legibility of the urban structure and creating an emphasis on the gateway
to the Canterbury Town Centre.
The visual impact of the upper level setback control (clause 3.2.6 of the
Canterbury DCP 2012), which mandates a further setback above the 4th
level is negligible when passing through Canterbury Road from ground
level. If necessary, the applicant is willing to provide a change of
building materials and finishes to emphasize the podium of the building.
Overall, the proposal is compatible with the development on adjoining
sites and will facilitate the desired future character of the Canterbury
Town Centre.
It is evident that there is no correlation between the height and floor space ratio
development standards for the site. To insist on strict compliance with the FSR
standard would drive a building that would be approximately one third of the
proposed development. Such an outcome would be contrary to the intent for a
21m and 27m high building on the site and Council’s strategic planning
objectives.
The proposed is also considered consistent with the objectives of the Draft
Sydenham to Bankstown Urban Renewal Corridor, which is in its initial stages.
The floor space ratio variation has been considered and is satisfactory and
appropriate in terms of the objectives of the standards contained in Clause 4.4(1)
of CLEP 2012. In this instance, compliance with the standard is deemed to be
unreasonable and unnecessary. Further, it is noted that necessary documentation
in accordance with Clause 4.6 of CLEP 2012, justifying the proposed variation,
has been submitted and is supported.
Therefore the current proposal is a preferable outcome from an environmental
planning perspective and demonstrates that there is merit in varying the
development standard to achieve a better design response on the site. Having
regard to the above commentary, it is considered appropriate in this instance to
support the submission under Clause 4.6 of LEP 2012 to permit the proposed
development.
However as a result of the Draft LEP on the site adjoining to the south the
application is proposed to be approved subject to a Deferred Commencement
conditions. This condition will require a 3m setback to all residential levels from
the rear boundary adjoining 15 Close Street. Thereby reducing the FSR to
approximately 4.2:1.
Pursuant to the provision of Clause 4.6(4)(b) the concurrence of Secretary is
assumed having regard to previous advice received from the Department of
Planning and Infrastructure in Circular PS-08-003.


Canterbury Development Control Plan 2012 (CDCP2012)
The controls of the CDCP 2012 relevant to the current proposal include Part 3:
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Business Zones and Part 3.1: Business Centres (Appendix 3.2 Canterbury Town
Centre), which are addressed in Table 2. The relevant controls in Part 6,
including 6.1 (Access), 6.2 (Climate and energy), 6.3 (crime prevention), 6.8
(traffic) and 6.9 (waste) are considered in Table 3. The controls in Parts 6.4
(Engineering) and 6.6 (Landscaping) are outlined on the relevant plans and
considered by Council’s referral officers.

Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl
3.1.2
Site
amalgamatio
n&
minimum
frontage

Requirement

Proposal

Comply



Min frontage – 12m – 18m (B1/B2 zone);

The site has a minimum frontage
to Canterbury Road of 10.95m and
a 13.6m frontage to Close Street.
The minimum frontage is achieved
to Close Street.

Yes



Min lot (Canterbury Town Centre) - 1500m²

The overall site area is 1,586.2m².
Combined with the adjoining
development, the overall proposal
generally satisfies the minimum
area and frontage.

Yes



Amalgamated sites (Figure 3.1) - see below

The subject site and the adjoining
site forming Stage 2 combine to
include the majority of the lots in
the required amalgamation pattern.
No 244 Canterbury Road will
become isolated as a result of this
application.
Agreement has not been reached
with the owner of 224 Canterbury
Road. Documentation to this affect
has been submitted. Refer to Note
1.
The lots at the southern end of this
amalgamation pattern comprise No
6-8 Close Street which have
development consent for a shop
top housing redevelopment in
accordance with the LEP controls
(see background section).

No refer
to Note 1

No refer
to Note 1

Subject site

3.1.4
Site Isolation

New development should not result in isolation of a
neighbouring property that could not accommodate
redevelopment.

There will be site isolation as
outlined above in relation to No
224 Canterbury Road Canterbury.

3.1.5
Retention of
facades
3.1.6
Height

Max height >5 storeys, comprehensive redevelopment
is permitted and facades do not need to be retained.

Max height >5 storeys.

Building height - refer CLEP max height (27m).

Min3.3m floor to ceiling height for ground floor

Max height - 21 metres (Close St
block) exceeds the height by
2.121.6m and
27 meters (Canterbury Road
block) exceeds to height by 2.42m.
3.5m

Min 2.7m floor to ceiling height for residential floors

2.7m

Yes

Min 2.8m ceiling height car parking floor

3.0m

Yes

N/A

No refer
to Cl4.6
variation

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.1.7
Depth/
footprint

Residential - max 18m depth from glass line to glass
line

14.6m‐24.1m. The main area of
non-compliance is in the northeastern corner and in the
Canterbury Road block.
9.79m – 21.49 metres
There are no walls >50 metres.

No
Refer
Note 2

There is no setback of any of the
floors such that the building is 9 7
storeys at the street.

No
Refer
Note 3

Setback 3 metres at street
boundary, with encroachment only
of awnings over the ground floor
commercial (see below). Balconies
provide only minor setback along
the front building façade.
There is no setback of any of the
floors such that the building is 9
storeys
for
the
entire
building.frontage.
There is no variation in terms of
the face of the building with some
articulation provided only by
balconies and design elements.
Nil side setback appropriate in this
town centre location.
Except where it adjoins 15 Close
Street

Yes

3.1.8
Setback
(B2 along
C’bury Rd)

Commercial/retail – Depth 10m - 24m
Max length of any wall - 50m (may be longer with 9m
x 9m indent deep soil area).
No of storeys at street - 1- 4 storeys

Min setback 3m from street boundary

Upper level setback - Above 4 storeys additional 5m.

Do not present a flat façade along the setback line provide articulation and variation.

No side setback in the B1 or B2 zones when desired
character is for a continuous street frontage.

3.1.9
Building
separation

3.1.10
Exceptions to
setbacks
3.1.11
Public
domain

Up to 3 storeys = 6m min
4 storey = 12m min
5 to 8 storey = 18m
9 + = 24m
Zero building separation can be used in appropriate
contexts, such as in a main street, to maintain a street
wall building type with party walls.

Minor building elements may project into minimum
setback area - underground parking, awnings and
balconies and bay windows.
Incorporate public pedestrian through-site movement,
public open space, and other public domain
improvements as shown on the public domain

The two wings of the buildings on
the site are 18 metres apart (no
habitable rooms or balconies
facing each other), with habitable
balconies being 18 metres apart
within the site. The prosed
building is 12 metres from the
adjoining building to the west at
No 226. The proposal is on a nil
setback to the proposed adjoining
building to the east which is part of
this overall development. There is
also an adjoining building to the
south along Close Street (No 6-8)
which is located on a nil side
setback similar to the proposal.
A nil side boundary setback is
acceptable in this location, with
the open plaza area providing
adequate light and ventilation.
The awning over the ground floor
commercial is proposed to project
into setback.
Addressed in the Canterbury town
centre controls below.

Yes
Yes

No
Refer
Note 3
YesNo
Refer
Note 3
YesNo
Refer
Note 6

Yes

Yes

-
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl
3.1.12 Car
parking

Requirement
diagrams.
Car parking and bicycle spaces -Part 6.8.
Integrate basement parking, restrict to building
footprint; Basement podium not to protrude >1m
above existing ground.
New vehicle access not permitted from Canterbury
Road,
Limit vehicular access points, provide separate vehicle
and pedestrian entries,
Optimise opportunities for deep soil, active street
frontages, and good streetscape design,
minimise loss of street parking.
Maximum 6m width for access driveways.
Integrate car parking, vehicle ramps, driveways
and entries, ventilation grills and screens into the
overall facade and landscape design.
Locate parking entries on secondary streets, rear
lanes or internal driveways where possible.
Minimise impacts on adjoining residences of noise,
exhaust fumes and headlight glare.

Keep all loading docks, parking areas and driveways
clear of goods and do not use for storage, including
garbage storage.
Signposting and line marking in accordance with AS
2890.1.
3.1.13
Basement
parking

3.2.1 Context

Basement parking and ramps
 Secure bicycle parking easily accessible from
ground level, from apartments and other uses on
site.
 Provide shared multi-use parking and access
driveways where possible:
 Separate long term (resident & employee) and
short-term (shopper & visitor) parking, separate
parking for residential and non-residential users
(secure access to long-term parking).
 Ensure safe and efficient lift access from all
parking.
Basement parking appearance
 Improve appearance - recess car park entries from
main building façade alignment,
 Avoid black holes in the facade
 Return facade material into the car park entry
recess for the extent visible from the street, and use
materials similar to the façade on any interior of
the car park that is visible from the street – conceal
services, pipes and ducts.
Building form and design do not have to mimic
traditional features, but should reflect these in a
contemporary design.

Proposal

Comply

The basement is integrated into the
design of the building and is
generally below ground level,
except for the basement ramp.
There is no vehicle access forom
Canterbury Road and there is
separate vehicle and pedestrian
access. There is no deep soil
planting, which is satisfactory in a
town centre, although landscaping
is integrated into the site as
podium planting. Access driveway
is 5.5m wide.
The basement is below ground and
integrated into the design. The
vehicle entry point is from Close
Street
(via
adjoining
development).
There will be minimal impacts to
residential development from
vehicles using the basement since
the land opposite the site in Close
Street is also part of the B2 zone
(commercial at ground level).
There is adequate provision for
of
the
clear
areas
these
manoeuvring area in basement.
This will be included in consent
conditions (where applicable).

Yes

Bicycle parking is provide in
basement and commercial spaces
are confined to top floor of
basement away from majority of
resident spaces. Lift access is
provided to all levels from the
basement.

Yes

is
the
tis
the

Yes

The proposal is of contemporary
design.

Yes

The proposed basement
underground and access is via
adjoining site. The basement
integrated into the design of
development.

Yes

Yes

Yes

Yes

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.2.2
Street
address

Entries
 Locate entries so they relate to existing street etc.
 Provide awning over entry to contribute to
legibility of development and public domain.
 Provide accessible entries for all potential use such
as furniture.
 Provide entries to upper levels in business centres,
from the street front facade to encourage activities
on ground floor and service activities to rear of
buildings.
Habitable rooms
 Face habitable rooms towards the street, private
open space, communal space, internal driveway or
pedestrian ways in order to promote positive social
interaction and community safety.
 Avoid long spans of blank walls along street
frontages and address both street frontages with
façade treatment, and articulation of elevations on
corner sites.
 Incorporate contrasting elements in the façade use a harmonious range of high quality materials,
finishes and detailing.
 Express building layout or structure in the façade architectural features such as columns, beams,
floor slabs, balconies, wall opening and
fenestration, doors, balustrades, roof forms and
parapets are elements that can be revealed or
concealed and organised into simple or complex
patterns.
 Design facades to reflect the orientation of the site
using elements such as sun shading devices, light
shelves and bay windows.
 Modulate wall alignment with a step in of min 1m.

The entry is identifiable on the
street frontage and there is an
awning proposed at ground level.
The residential entry is visible
from the street and will allow for
use at all levels for various
purposes.

Yes

There are numerous balconies
facing the street as well as entry
points overlooked by the units.
There is a public plaza area which
is overlooked by the units.
There are no blank walls facing the
street, with a façade along the
street broken up to some degree by
balconies and windows. There is
stepping of the building form
throughout however the alignment
of the balconies reduce the effect
of the stepping.
However there is a vast array of
materials and colours used to
minimise bulk and scale of the
building.

Yes

3.2.3 Facade
design &
articulation

3.2.4 Façade
details

Where there is no characteristic built form
 Modulate facades with a scale and rhythm that
reflects the intended use of the building, and the
desired context as expressed on the building
envelope diagrams.
Solid and void ratio
 Balconies and voids not to dominate publicly
visible facades.
 Use a solid to void ratio in the vicinity of 50%,
with each facade measured independently.
Disharmony arises when the range of solid to void
is extreme, such as fully glazed facades or those
with multibalcony ‘egg crates’.
 Voids include fenestration, balconies, porches and
loggias.
 Do not include shopfronts in the 50% solid to void
ratio calculation.

No
Refer
Note
4Yes

There are contrasting elements in
the façade including a variety of
materials, finishes and recesses in
the form of balconies and
windows.
As above.

There is an equal ratio of solid to
void within the façade of the
primary street frontage.

Yes

There are voids in the front facade
for balconies and entries.
The façade is satisfactory,
however, the outer edge of the
building needs further stepping as
outlined above.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

3.2.5
Shopfront

3.2.6
Corners,
gateway sties
&foreground
treatments

Requirement

Proposal

Comply

Balconies
 Use balconies in moderation and integrate them
into overall composition of façade - do not use a
monotonous or repetitive configuration of
balconies.
 Where possible place balconies facing an internal
courtyard and do not place all balconies on an
external façade.
 Use balcony types that respond to the street
context, building orientation and residential
amenity.
 Use lightweight materials and construction for
balconies.
 Construct balcony balustrades with glass panels,
open metal framing, board or sheet cladding, rather
than entirely of masonry, or break up significantly
blank walls of masonry with panels.
Windows
 Locate and proportion windows to minimise scale
and bulk of new building:
 Large windows are most-effective when they are
located at the corners of a building, or if they are
designed as projecting bay windows,
 Screen major windows with blinds, louvre screens,
awnings or pergolas.
 Windows on street frontage are transparent (not
mirrored) to provide visibility between interior and
exterior spaces, allow for surveillance of street and
provide interest for pedestrians:
 Do not place external solid roller shutters or brick
walls on shopfronts (transparent or open grille
shutter (design and materials to be satisfactory to
Council) behind glass shopfront if required).
 Consider alternatives to shutters such as the
installation of a security alarm, a well-lit
shopfront, and security patrols as a deterrent to
criminal activity:
 Where the shop use will not require a window
shop display, consider folding or sliding glass
doors that incorporate expanding security doors or
grilles behind the glass doors:
 Gateway and foreground treatment sites are shown
on the envelope diagrams in Part 3.1.
 Emphasise important corners and gateways to
centres with foreground treatments that are
visually prominent against the background built
form, in order to improve understanding of each
centre - use stronger foreground treatments for
gateway buildings.
 Use corner features, wrap around balconies,
vertical elements, changes in materials or colours
and the like to emphasise corner buildings –
vertical corner features do not exceed 1.5m above
the maximum height of the building, or 2m for
gateway sites.
 Variation to the front setback requirements may be
considered to emphasise a corner or gateway
building.
 Retention of characteristic facades precedence

Balconies are spread over various
facades, including the front/street
and the internal facades. There is a
mix of painted surfaces and
masonry for balcony balustrades
and the balconies overlook the
public plaza areas.

Yes

There are a variety of windows
proposed along the various
facades.

Yes

Shopfronts are proposed along the
Canterbury Road and Close Street
frontage of the development as
well as along the facade within the
public plaza area.

Yes

Refer below for gateway treatment
on this site pursuant to Part 3.2 of
the DCP.

Yes

The site is not a corner site.

Front setback is satisfactory.

Façade retention not required.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

An awning cantilevered from the
first floor overhangs both street
frontages and has a height of
around 3.5 metres. This is the most
appropriate form for the street
given its location within a town
centre.

Yes

The proposal involves a flat roof
which is appropriate in this
context.

Yes

over emphasising corner, gateway sites.

3.2.7
Frontage
types

3.2.8 Roof
design

Cantilevered Awning
 Façade of building is built to front street boundary.
An awning cantilevered from building facade just
underneath the first floor overhangs the footpath
by 3m. The footpath is covered so that pedestrians
are able walk underneath the awning.
 Awning height is in the range of 3.2m - 4.2m from
natural ground level.
 Place awning so that it complements the height,
depth and form of the desired character or existing
pattern of awnings, and provides sufficient
protection from sun and rain.
 No steeply pitched roofs that accentuate bulk – use
roof pitch of 10º or less.
 Emphasise building articulation with roof shape
and alignment.
 Relate roof design to size and scale of building,
elevations and three dimensional building form –
including design of any parapet or terminating
elements, and the selection of roof materials.
 Respond to site orientation of the site.
 Relate roof design to desired built form and
context (articulating the roof, or breaking down its
massing on large buildings, to minimise the
apparent bulk).
 Using special roof features (elevated roof
elements, which relate to the desired character of
an area, to express important corners.
 Integrate service elements into roof (lift over-runs,
service
plant,
chimneys,
vent
stacks,
telecommunication
infrastructure,
gutters,
downpipes and signage).
 Roof - sustainable functions (RWT, solar).

Building articulation emphasised
by the shape of the roof.
There is no equipment on the roof
which detracts from the design of
the building. There is no proposed
use of the roof for any sustainable
features.
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.2.9 Services
and utility
areas

 Integrate services and utility areas with design of
whole development.
 Screen air conditioning units behind balcony
balustrades, Provide screened recesses for water
heaters rather than surface mounting them on
exterior walls,
 Locate meters in service cabinets.
 Provide communal rooftop antennas.
Mailboxes
 Discretely located mailboxes at front of the
property in accordance with Australia Post
standards.
Siting solar hot water systems
 Locate system so it is not visible from the street or
other public places.
 Locate and orient new development to maximise
visual privacy between buildings on and adjacent
to the site, and to minimise direct overlooking of
rooms and private open space:
 Provide adequate building separation, and
rear and side setbacks when appropriate,
 Orient windows of new living areas, and
balconies or terraces, towards the street and
rear of the lot, particularly on narrow sites, to
use the street width and rear garden, or
podium depth, to increase the separation
distance, and avoid directly overlooking
neighbouring residential properties.

The services are integrated into the
design of the development and
where not shown on the plans
appropriate
conditions
are
recommended. Mailboxes can be
provided.

Yes

Visual privacy is maximized
within and between sites given the
main orientation of windows and
balconies is to either street or the
public plaza area in the central
portion of the site. There is
adequate
building
separation
within the site and there is a
lackabsence
of
immediately
adjoining buildings in which
overlooking would be of concern.
Visual privacy is therefore
maximised by unit configuration
and reasonable distances from
habitable rooms between buildings
There is limited overlooking
between balconies since the
balconies are spread over the
various
facades
of
the
development.
The communal area at ground
level is adequately separated from
habitable rooms and balconies on
the upper floors.

Yes

The ground floor units along Close
Street are adequately separated
from driveways and common open
space.
Windows of new living areas, and
balconies suitably orientated.

Yes

3.3.1 Visual
privacy

 Use balconies to screen other balconies and any
ground level private open space.

 Separate communal open space, common areas
and access routes through the development, from
the windows of rooms, particularly habitable
rooms.
 Change the level between ground floor apartments
with their associated private open space, and the
public domain or communal open space.
 Use detailed site and building design elements to
increase privacy without compromising access to
light and air - offsetting windows of apartments in
new development and adjacent development
windows, recessed balconies and/or vertical fins
between adjacent balconies, solid or semi-solid
balustrades to balconies, louvre or screen panels to
windows and/or balconies.

Yes

Yes

Yes

349

NSW ICAC EXHIBIT

E15-0078-037-0056

Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

3.3.2 Acoustic
privacy

Adjoining railway or busy road
 Address ‘Development Near Rail Corridors and
Busy Roads (Interim Guideline’), NSW
Department of Planning.
 Comply with ‘A Guide to Working in and Around
Rail Corridors’ and requirements of the Rail
Infrastructure Corporation and State Rail
Authority ‘Interim Guidelines for Applicants –
Consideration of Rail Noise and Vibration in the
Planning Process’.
General
 Lower levels facing the road or rail to:
 Locate windows facing the noise source and
ensure that total unprotected window area is
minimal (and following Building Code) so as
to limit amount of airborne noise entering the
built fabric,
 Ensure the detailing of the window types
addressing the corridors are designed and
constructed to attenuate excessive noise (double and triple glazing and insulated to
manufacturers standards),
 Balcony parapet walls constructed of solid
masonry or materials of similar sound
attenuating qualities.
 When designing public spaces fronting busy
roads and rail corridor at ground level,
consider the use of elements such as moving
water and screens to achieve sound
attenuation.
Balconies and private courtyards
 Min area – 10% of dwelling GFA (2+ bed units).
 Primary balcony - 8m² (1 bed) ;12m² (2+ beds)
 Min depth of 2m for primary balcony.

The Acoustic report submitted
with the application adequately
addresses these issues with various
recommendations
to
be
incorporated as conditions of
consent.

Yes

Addressed in the Acoustic report.
The proposal will comply with the
BCA.

Yes

 All units have balconies which
are a min 10% of GFA;
 All primary balconies satisfy
min sizes.
 Balconies >2m deep.
Each unit has a POS as a balcony,
ranging from 8m² (1 bed units) to
12m²-16.5m² (2 bed units).

Yes

3.3.3 Open
space

Private open space (POS) design
 Shop top housing open space may include a
balcony or garden terrace on a podium level
 Provide privacy to POS - locate or screen to
prevent direct overlooking;
 Locate adjacent to main living areas (living/
dining/family room or kitchen) with direct access.
 Min 2.5m by 2.5m (1 area) suitable for outdoor
dining with dining table & 2-4 chairs,1 additional
area s for outdoor clothes drying, concealed by
shutters, screens, fences or tall opaque balustrades.
 Design open space to accommodate variety of
activities.
 For dwellings with a single open space, irregular
“L” or “U” shapes preferred to separate uses,
 Design principal POS as ‘outdoor room’ - privacyscreens, sun-shading, pergolas or shrubs and trees,
midwinter sunlight, privacy, next to principal
indoor living areas.
Balconies design
 Provide additional amenity and choice with
secondary balcony (Juliet balcony) or operable
wall with balustrades, adjacent to bedrooms.
 Balcony to take advantage of local climate and

Yes

All POS areas area adjoining
living areas with good privacy
from within the development.
There is sufficient space for
table/chairs and min dimensions of
2.5m x 2.5m area.
The majority of the balconies face
north, with the exception of the
studio unit on each floor.
Each POS can function as an
outdoor room.
The balconies have been designed
with generally solid balustrades
and surveillance of the street is
provided. Local views and solar
access are accommodated for the

Yes
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

3.3.4 Internal
dwelling
design

Requirement

Proposal

Comply

context.
 Design balustrades to allow views and casual
surveillance of street and visual privacy.

balconies.

Communal open space (COS)
 Podiums or terraces, deep-soil setback or
separation between buildings:
 Min 6m dimension for COS.
 Consolidate COS into recognisable areas.
 Sunny locations, adjacent to/visible from main
building lobby.
 Windows to overlook COS and approaches to
main building lobby.
 Screen walls max 1.2m high.
 Min 10% of site area as COS on sites >500m².
 Child play areas, indoor areas/gyms encouraged.

The
proposed
development
provides for numerous and varied
areas of communal open space to
benefit the future residents.
The proposed plaza area comprises
an area of 266m² whilst it is an
area that is accessed by the users
of the commercial tenancies it
provides an area for social
interaction.
A small area of common open
space is located on level 1 (min
area required is 159m²) with a
dimension >6m.
The common open space area,
however, is not well located since
it will be in shadow most of the
day in mid-winter facing south in
between the proposed buildings
and adjoining approved building at
6-8 Close Street.
Additional common open space
has been provided as a roof terrace
to each building. The building
front Close Street has a roof
terrace with an area of 360m2 and
the area above the building
fronting Canterbury Road has an
area of 219m2.
Both these roof terraces receive the
required solar access.
These minimum dimensions have
been achieved. There are various
layouts to suit appropriate
furniture layouts in the units.

Yes

52 separate storage areas provided
for units in the basement (6m³,
8m³, 9m³, 10m³, 12m³ and 15m³).
Unit sizes proposed are: 29 x 1 bed units (34.5%)
 55 x 2 bed units (65.5%)
 9 adaptable units (10.7%);
 Various units with a study.
 Ground floor residential units
along Close Street which is
appropriate for this site.

Yes

Room dimensions
 Accommodate range of furniture typical for room.
 Min width – 3.5m for living area, main bedroom.
 Min width – 3m for secondary bedroom
Storage:
 Min storage - 6m³ (1 bed); 8m³ (2 bed); 10m³ (3+)

3.3.5 Housing
choice

 Mix of unit sizes - studio, 1, 2, 3 and 3+ beds.
 10%
of
units
(>30
units/building)
accessible/adaptable apartments.
 Commercial uses on ground floor - potential future
changes.
 Promote
housing
choice
with
private
gardens/terraces directly accessible from main
living spaces, maximising accessible and visitable
apartments on ground floor, change /partial change
in use (home office accessible from street).

Yes

Yes

Appendix 3.2 Canterbury Town Centre
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Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl

Requirement

Proposal

Comply

Aims (page
P3.1.5)

 Redevelop the Riverfront district into an attractive
vital and vibrant mixed-use environment via a rich
network of publicly accessible spaces & places
 Create attractive waterfront along Cooks River
through pedestrian and cycle ways, landscaped
open spaces, opportunities for outdoor activities.
 Reinstate the role of the Traditional Centre on
Canterbury Road.

The proposal provides for a mixed
use development in the ‘riverfront
precinct’ which allows for an
active
street
frontage
and
common/public open space.

Yes

A public plaza is proposed at
ground level which links with the
adjoining site. This is not strictly
required on the subject site under
the DCP, however, has some
public benefit and is therefore
supported.

Yes

Specific
heights in
storeys
(Figure 3.2.2)

The proposal comprises 7 and 9
storeys. This is above the 8 and 6
storey height. Whilst this is above
the height in stoerys listed by the
DCP within the height limit
specified by the LEP 9 and 7
stories can be contained within the
height limit. The LEP is the
overriding control in regards to
height.

No
See note
45.

Canterbury
Town Centre
public
domain
structure
plan
(Figure 3.2.3)

The proposal is not located on land
proposed for the town square,
however, a plaza is proposed at
ground level.

Yes

Structure
plan
(Figure 3.2.1)
Squares/plazas:
Civic Square

Town Square

352

NSW ICAC EXHIBIT

E15-0078-037-0056

Table 2: Canterbury DCP 2012: PART 3 – BUSINESS ZONES – Compliance Table
Cl
Canterbury
Town Centre
corner
treatment
sites (Figure
3.2.4)

Requirement

Proposal

Comply

This applies to the adjoining site.

N/A

The proposal involves vehicle
access from Close Street. Offstreet car parking is provided in
the basement car park.

Yes

Potential foreground
treatment location

Parking and
vehicle access
(Figure 3.2.5)

Table 3: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

Requirement

Part 6.1: Access and Mobility
6.1.5
 A compliance report in relation to the Disability
Assessment
(Access to Premises-Buildings) Standards.
Table:
 Access in accordance with the BCA and AS
1428.1 & 1428.2 – (AS 1428.2 advisory only). For
lifts – disability access as per AS 1735.12 as
required by the BCA. Appropriate access for all
persons through the principal entrance of a
building to be provided.
 A continuous accessible path of travel to all
required facilities.
 In a car parking area containing 10 or more
spaces, one space to be provided for each 50
parking spaces or part thereof for employees.
Part 6.2 – Climate, and energy and resource efficiency
6.2.1 Site
Design and orientate the building to maximise solar
layout &
access and natural lighting, without unduly increasing
the building’s heat load.
building
orientation
6.2.6 Daylight
& sun access
(New
buildings in
business
zones)

At least 70% of the proposed apartments’ living area
windows and private open space (balconies) receive at
least 2 hours sunlight between 9.00 am and 3.00 pm
on 21 June.

Proposal

Comply

The proposal provides access
ramps to the plaza area and
provides lifts to the upper levels
and the basement. An Access
report has not been provided,
however, can be imposed as a
condition of consent.

Yes

A commercial adaptable space
has been provided in the
basement.

The proposal is generally
orientated to the north such that
the majority of living areas and
balconies have a northerly
aspect.

Yes

60 units (71.4%) of units will
receive at least two hours
sunlight between 9am and 3pm
in mid-winter.

Yes
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Table 3: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

6.2.6 Daylight
and sun
access
(Existing
dwellings
adjoining
new
residential)

6.2.7
Ventilation
(Residential
and mixeduse)

Requirement

Proposal

Comply

At least 50% of any communal open space receives 2
hours of sunlight between 9.00 am and 3.00 pm on 21
June.

The two roof terrace areas of
communal open space received
adequate sunlight.

Yes

Siting and form of new developments shall protect
existing neighbouring dwellings:
 At least 2 hours sunlight between 9.00am and
3.00pm on 21 June shall be retained for existing
indoor living areas and at least 50% of the
principal portion of existing private open space, or
 If a neighbour currently receives less than 2 hours
sunlight then siting and form of proposed
buildings shall be adjusted to maintain existing
sunlight.
Provide natural cross ventilation to at least 60%
dwellings, and natural ventilation to 25% of kitchens
in a multiple unit development.

The property adjoining the
subject site at No 224 would
receive
minimal
sunlight
between 9.00am and 3.00pm in
mid-winter.
The
adjoining
development to the west at No
226 would receive only a minor
amount of solar access at
midday in midwinter.

No
Refer to
Note 56

66.6% (56 of 84) of units are
naturally cross ventilated. All
kitchens are within 6.5m of a
window.
As required.

Yes

Natural ventilation
achieved for units.

Yes

Use entranceway as ventilation pathway to units.

Where natural ventilation is not possible, energy
efficient ventilation devices such as ceiling fans
considered as alternative to air conditioning.
Limit residential building depth to 18m glass line to
glass line to support natural ventilation - rear of any
habitable room should not be >8m from window.
Part 6.3 Crime Prevention
Allow natural observation from the street to the
6.3.2.
dwelling, from the dwelling to the street, and between
Residential
Development dwellings.
Provide an appropriate level of security for individual
dwellings and communal areas.
Design dwellings and communal areas to provide a
sense of ownership.
Locate public services in areas of high activity.
6.3.3.
Commercial / Allow for natural surveillance and suitable streetscape
appearance.
Retail /
Industrial & Provide entries that are clearly visible from the street.
Maximise the access and visibility of facilities.
Community
Use building materials that reduce opportunity for
Facilities
intruder access.
Provide adequate lighting.
6.3.4 Car
Use materials that enhance natural surveillance within
Parks
the car park.
Allow natural observation.
Ensure clear sight lines throughout the parking area.
Design car parks to allow for natural surveillance.
Provide security to monitor access to area.
Ensure ease of access and safety within the car park.
Clearly distinguish between private and public space.
Ensure that parking areas are clearly identified by
signage to prevent unintended access and to assist
persons trying to find their car.
Part 6.8 – Vehicle Access & Parking
Shop top housing in B2 zones – Large Centres:
6.8.3
 Studio: 0.25 spaces/dwelling (N/A)
Minimum
 1 bed: 0.8 space/dwelling (290 x 0.8 = 23.216
parking &
spaces)
servicing

generally

Yes

Building depth is addressed in
DCP Part 3 assessment.

Refer to
Note 2

There is adequate surveillance
of public areas from within the
proposed units.
There is adequate security with
residential
access
separate
provided from lobby areas.
This is achieved in the plaza
area.
There are clear entries from the
street and shopfronts along
Canterbury Road allow for an
active
frontage
with
surveillance. Solid construction
materials
reduce
crime
opportunities.
There are minimal entrapment
opportunities in the basement
and there are generally clear
lines of sight throughout the
basement. There will be
adequate lighting provided as
required by the BCA.

Yes

Residential spaces required –
87.280 spaces.
Residential spaces provided –
81 80 spaces including+ 98

Yes

Yes

Yes
Yes

Yes
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Table 3: Canterbury DCP 2012: Part 6 – Compliance Table
Cl

Requirement

requirements

 2 bed: 1 space/dwelling (55 x 1 = 55 spaces)
 3 bedroom +: 1 space/dwelling (N/A)
 Adaptable – space/unit (9 x 1 = 9 spaces)
 Visitor Parking: Not required (N/A)
Commercial in B2 zone
 Commercial/office - 1 space/60m² or shops (12.48
spaces = 13 spaces);
 Minimum 1 courier parking space
 Car wash (10+ units) – 1 car wash bay

Bicycle spaces
 Residential - 1 space/5 dwellings (16.8 spaces);
 Commercial – 1 space/200m² (staff) and 1
space/750m² over 1000m² (visitors) – 3.75 spaces
for staff required.
Part 6.9 – Waste Management
Submit a statement in relation to the waste that will be
6.9.1
Demolition & generated in the demolition and construction phase.
construction
phase
Submit a detailed Waste Management Plan for the
6.9.2 Waste
management on‐going use of the development once completed.
plan
 Rubbish bin allocation – 1x 240 litre bin/2 units +
6.9.3.4
1 bin for any 1 unit over.
Residential
flat buildings,  Recycling bin allocation - 1 x 240 litre bin/3 units
+ 1 bin for any one/two units over.
residential in
 Garden bin allocation – 1 x 240 litre bin/5 units +
mixed use
1 for any 1‐4 units over (on request).
development

6.9.3.5
Non‐residenti
al
development

 Rubbish – 1 x 240 litre rubbish bin/property.
 Recycling - 1 x 240 litre recycling bin/property.
 Garden vegetation - 1 x 240 litre bin following
assessment in the individual case.
 Waste and recycling storage area to meet
anticipated waste generation rates
 Provision for separation, storage and collection of
recyclables.
 In business centres wherever possible the access to
garbage collection should be from a rear laneway
or side street.

Proposal
adaptable
spaces
residential spaces.

Comply
=

89

13 commercial spaces are
provided (including 1 adaptable
space). Courier spaces can be
provided via condition.
Can be provided via condition.

Yes

31 bicycle spaces are provided.

Yes

A Waste Management Plan is
provided.

Yes

A Waste Management Plan is
provided.

Yes

Rubbish – 42 bins required
Recycling – 28 bins required.
There is adequate space in waste
storage rooms for these bins (41
waste and 24 recycling), which
is sufficient for the development
as there are surplus bins
proposed to be provided for the
commercial component. No
garden recycling bins are
required for this development.
7 x rubbish and 7 x recycling
bins have been provided in a
separate commercial waste
storage room in the basement.

Yes

Yes

Yes

Close street will be used for
garbage collection.
This is considered sufficient for
the 5 commercial tenancies.

Variations to the CDCP 2012 Controls
As demonstrated in the above table, the proposal complies with the requirements
of CDCP 2012 with the exception of the following:
Note 1: Cl 3.1.2 & Cl 3.1.4 Amalgamation and Lot Isolation
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The DCP requires amalgamation of lots within the Canterbury Town Center. In
this regard development must not result in the creation of an “isolated lot”. An
“isolated lot” is a lot which is bounded on both sides by properties which
comprise existing development. New development should not result in isolation
of a neighbouring property that could not accommodate redevelopment. In the
subject case the adjoining property to the west, being 224 Canterbury Road,
currently only contains a two storey brick terrace and has a frontage of 5.7m.
This property will become isolated should the proposed development proceed as
the site will be bounded by buildings on all common boundaries.
Council will only allow development which would result in the creation of an
“isolated lot”, where it is demonstrated that reasonable offers have been made to
the owner of the adjoining lot and it can be demonstrated that there is potential
for redevelopment via schematic designs.
The applicant submitted a separate ‘amalgamation report’ which contained the
valuation reports and subsequent offers and attempts to negotiate with the owner
of 224 Canterbury Road. The property was valued be a registered land valuer at
$735,000. The applicant initially made an offer to purchase No. 224 for
$820,000 which was followed up with a secondary offer of $850,000 (11.5% and
15.6% increase above property value respectively). Both offers were rejected by
the adjacent property owner. The applicant also gave the adjacent land owner an
‘option’ to purchase for a substantially inflated purchase price (104% above the
valued amount) with terms that settlement would occur on 31 March 2016, with
a 6 month extension option. Whilst the adjacent land owner did not reject this
option purchase price amount, the timeframe was rejected with a request that the
purchase option expire on 31 December 2015. Given the substantially increase
above the property value, the adjacent owners request is considered to be
unreasonable.
It is evidenced within the documentation that the owner of No 224 Canterbury
Road did not want to sell at the time the offers were made. The owner of 224
Canterbury Road later agreed to an offer substantially above that of the
valuation. However negotiations ceased when the owner of 224 Canterbury
Road was insisting on unrealistic timeframes.
Within the applicants ‘amalgamation report’ a schematic design of potential
development opportunity has been demonstrated, and is considered to hold
merit. However on a site that is narrow whilst the building above is achievable,
parking on site cannot be achieved due to the narrow ness. In this regard, to
avoid long term isolation of the lot, it is considered that the lot is considered
isolated and development potential is limited. It it is considered appropriate to
require the proposed development to be amended to allow for the future
construction and connection between the 2 sites. This would apply to the upper 2
basement levels and will require the strategic location of the building structure.
subject site allow access through the proposed basement
In this regard amended plans are required to be submitted as part of the Deferred
Commencement condition clearly showing a future connection through the
upper 2 basement levels wall to the adjoining property. In additionthis regard,
the necessary rights of access will need to be created to a Right of Way over the
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proposed basement will also be required to be established allow for access, both
during construction and occupation. providing for future access.
For these reasons, It is also considered that the documentation submitted
satisfactorily addresses the Planning Principle outlined in NSW Land and
Environment Court judgment in Melissa Grech v Auburn Council[2004]
NSWLEC 40.
In light of the attempted negotiations undertaken by the developer of the subject
property it is assumed that the owner of 224 Canterbury Road does not wish to
sell and a reasonable period and offers have been made. It is considered that that
DCP and planning principle has been satisfied. In this regard it is not
unreasonable that an isolated lot be created as part of the development of the
subject site.
Note 2: Building Depth (Cl 3.1.7)
The northern portion of the building located along the north-eastern side of the
subject site exceed the building depth control of 18 metres. While this is
inconsistent with the controls, in terms of amenity and impact, it is considered
that the building depth is adequate for light and ventilation. The majority of the
units are less than 10 meters deep, meaning that light and ventilation from
nearby windows and balconies reaches the majority of the unit.
Similarly, the use of dual aspect and corner units improves the internal amenity
of units such that there are minimal adverse impacts from the inconsistency with
the building depth requirement. The proposal satisfies the solar access and cross
ventilation requirements of the DCP and the circulation zones on each level
comprises a large proportion of the areas which exceed the building depth
controls. It is therefore considered that this variation to the DCP control is
satisfactory and is supported in this instance.
Note 3: Front Setback and Storeys (Cl 3.1.8)
The controls require the following:



No of storeys at street - 1- 4 storeys -3m to Canterbury Road
Upper levels setback – above 4 storeys an additional 5 metres
Do not present a flat façade along the setback line - provide articulation
and variation.

The proposal does not strictly accord to these requirements given there is no
setback of any of the floors such that the building is 9 storeys at Canterbury
Road and 7 storeys at Close Street frontages. Whilst the building does not
comply with the setbacks it is considered that the proposed building is in
keeping with the nil setback to Canterbury Road established by the approval of
the building (DA-579/2013) located directly opposite known as 2A Charles
Street. This building was approved by JRPP on the 28 May 2014.
The design of the building opposite has been reflected within the current
proposal and create a significant entry to the southern portion of the Canterbury
Town Centre.
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The Urban Design peer review prepared by AE Design Partnership indicated that
the proposed built form will emphasise the site as a foreground treatment
location, strengthening the legibility of the urban structure and creating an
emphasis on the gateway to the Canterbury Town Centre. In this regard it is
considered that the proposal will contribute positively to the streetscape and
improve the amenity of the area. In addition the objectives of the control are
considered satisfied
The design of the building opposite has been reflected within the current proposal and
will create a significant gateway entry to the southern portion of the Canterbury Town
Square. The urban design peer review has indicated that the design is at an appropriate
setback and the objectives of the control are considered satisfied.
Note 4: Façade Design & Articulation
The proposal is inconsistent with these controls, whilst there is stepping of the
building the alignment of the balconies remove the overall articulation. However
there is a vast array of materials and colours used in an attempt to minimise bulk
and scale of the building.
At street level there is activation provided by the commercial tenancy and the
3m setback with landscaping provides relief at human scale. As indicated
previously, the design of the building opposite has been reflected within the
current proposal and will create a significant gateway entry to the southern
portion of the Canterbury Town Square. The urban design peer review has
indicated that the design is at an appropriate setback and the objectives of the
control are considered satisfied.
In this regard the variation to this control is considered acceptable and the
Note 54: Building Height (Storeys) (Appendix 3.2 – Figure 3.2.2)
The CDCP 2012 sets out a height control for the subject site of 8 storeys in the
precinct controls in Appendix 3.2 for the Canterbury Town Centre in Figure 3.2.2.
The Canterbury LEP 2012 provides a maximum height for the subject site of 27
metres pursuant to Clause 4.3. Section 74(5) of the EP&A Act provides that a DCP
control has no effect to the extent that it is inconsistent or incompatible with the
provision of an environmental planning instrument. In this case, the maximum
height for the subject site is set by the CLEP 2012 and therefore the height control
(in storeys) of the CDCP 2012 has no effect.
Note 65: Solar Access (within and adjoining properties) (Cl 6.2.6)
The CDCP 2012 sets out solar access controls for both the proposed development
and adjoining development in Clause 6.2.6. There is adequate solar access to the
proposed units within the development and the roof terrace common open space.
However, the proposed building affects the adjoining western properties for the
entire morning period.
There is limited solar access to the adjoining premises at No. 224 Canterbury Road,
it will not receive the required 2 hours of solar access to the rear portion of the
building and the private open space. The building is orientated north-west with is
frontage to Canterbury Road and is also positioned 3m further forward than of the
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proposed building, and as such will receive solar access to this portion of the
building. The rear of the site will be in shadow forom the proposed building
however. Remembering that mid-winter is the worst case scenario adequate solar
access is achieved for the remainder of the yeaThis is largely unavoidable given
site orientation/relationships, permitted building height and nil side boundary
setbacksr. It is also noted that agreement to amalgamate could not be reached with
the the owner of the No. 224 Canterbury Road did not wish to sell or amalgamate
with current proposal. In this regard whilst the required minimum of 2 hours is not
received by no. 224 Canterbury Road the proposal is considered satisfactory in
regard solar access and its impacts are considered acceptable, given its urban
context.
There would also only be limited solar access in the morning to No. 226, the
existing residential flat building on the corner of Close Street and Canterbury
Road, as a result of this proposed development. However, No. 226 This adjoining
building will receive solar access form midday onwards. This adequately addresses
solar access and the impacts of the development are considered acceptable.
It is noted that the solar diagrams appear to be incorrect in the position of the north
point
Note 6: Rear Setback to 15 Close Street
The adjoining property to the south is the subject to a draft LEP rezoning the
property from RE1 Public Recreation to R4 High Density Housing. Currently, to a
property zoned RE1 Public Recreation no setback or building separation is
required as there is no opportunity for residential development and the DCP does
not require a setback.
However there is a draft LEP to rezone the bowling club site form RE1 to R4
High Density Residential. The Planning Proposal has been on public exhibition
and is a matter for consideration in the assessment of this application. It is
understood that the planning proposal is nearing finalisation.
The proposed nil eastern boundary setback has the potential to undermine the
development potential of the bowling club site and is not an appropriate
response to the interface between the B2 and R4 zones. It is however noted that
the subject site shares a relatively small common boundary with the bowling
club land (5m?).
Rezoning of the bowling club would allow for residential apartment
development and as such building separation must be considered. Council has
identified a 9m setback to the common boundary with the subject site under a
draft masterplan. The masterplan also indicates a through site link adjacent to
the eastern boundary of the subject site. In this regard, it is considered
appropriate to recommend that the application be approved subject to a deferred
commencement condition requiring a 3m setback to the common boundary with
the subject site. This would create a 12m separation between the buildings and is
considered to be reasonable compromise given that the LEP hasn’t been
finalised, but is a matter that requires consideration. A 12m building separation
would achieve reasonable resident amenity and the proposed 3m setback would
ensure that the future redevelopment of the bowling club site is not undermined.
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In addition, without a 3m setback, the east facing units would have a harsh and
undesirable interface with the public through suite link that is anticipated in
Council’s draft masterplan.
In this regard it is recommended that the application be amended via a Deferred
Commencement condition to requiring amended plans be submitted with a 3m rear
setback to the common boundary with 15 Close Street. However the Planning
Proposal to change the zoning to R4 High Density Residential allows for
residential flat buildings on the site which previously would not have been
permissible. The Planning Proposal is considered an exhibited draft for the
purposes of the Act and the provisions of Section 79C(a)(ii). In this regard
appropriate setbacks are required to be considered.
The Draft LEP includes a concept plan for the site that would also amend the DCP
that allows for a 9m setback to the common boundary.
In light of the fact that the draft LEP and associated DCP amendment will require a
9m setback to the common boundary it is considered appropriate in this case to
require a setback for the subject building to be increased to 3m. This will allow for
a building separation of 12m.
It is noted that the Draft LEP is not considered imminent and as such requiring a
greater setback is considered unreasonable however the 3m setback is considered a
satisfactory compromise.
In this regard it is recommended that the application be amended via a Deferred
Commencement condition to requiring amended plans be submitted with a 3m rear
setback to the common boundary for 15 Close Street.


Development Contributions Plan – Canterbury Town Centre and
Riverfront Precinct
Significant upgrades of the existing infrastructure are necessary to sustain the
scale of urban renewal envisaged for the Canterbury Town Centre. Accordingly,
the main purpose of this Plan is to enable reasonable contributions to be
obtained from development for the provision of new and augmented local
infrastructure that will both benefit and be required for the proposed
development.
Residential flat developments are identified as increasing demand for local
infrastructure and are therefore subject to a contribution. The Plan requires a
contribution of $149.59 per square metre of gross floor area (GFA). The
proposed deferred commencement conditions will reduce total GFA within the
development. On this basis, a condition has been included which requires the
applicant to pay the required contribution based on the amended floor area.
Residential flat developments are identified as increasing demand for local
infrastructure and are therefore subject to a contribution. The Plan requires a
contribution of $149.59 per square metre of gross floor area.
The proposed development has a gross floor area of 7,060m2 and which was
calculated as requiring a contribution of $1,056,105.40. On this basis, a
condition has been included within the recommendation requiring the applicant
to pay this contribution.
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REFERRALS
Development Engineering – The stormwater plan submitted with the application
has been assessed by Council’s Development Engineer pursuant to Part 6.4 of
CDCP 2012. No objection was raised subject to conditions being attached to any
consent granted.
Landscape Architect – The Landscape Plan submitted with the application has
been assessed by Council’s Landscape Architect pursuant to Part 6.6 of CDCP
2012. No objection was raised subject to conditions being attached to any
consent granted.
Team Leader Youth and Safety - The application has been assessed by Council’s
Team Leader Youth and Safety Officer pursuant to Part 6.3 of CDCP 2012. No
objection was raised subject to conditions being attached to any consent granted.
Access Committee – The application was referred to the Disability Access
Committee pursuant to Part 6.1 of CDCP 2012. No objection was raised subject
to conditions being attached to any consent granted.
LIKELY IMPACTS ON THE ENVIRONMENT
The scale and built form of the proposed development whilst is larger than the height
and FSR controls the proposal is considered to be satisfactory. The proposal is not
expected to have any detrimental impacts in terms of the natural or built environments,
and the social and economic aspects, as discussed under the following headings below:


Privacy Considerations
Privacy impacts have been adequately mitigated by off-setting windows,
screening and through the design and orientation of buildings. The zero side
setback of the buildings and associated lack of windows facing adjoining
properties results in minimal overlooking opportunities towards the adjoining
development to the northwest (proposed stage 2). The buildings are generally
orientated to overlook the common open space, Canterbury Road as well as the
adjoining land to the south zoned for public recreation. It is considered that the
measures proposed are acceptable.



Suitability of the Site
The site is located within the Canterbury Town Centre, in close proximity to
Canterbury Railway Station. The location contributes to the vision of the
development of the precinct and in terms of land use achieves an appropriate
character setting and amenity for the proposed residential and commercial use.
The proposed development is permissible in the subject site’s current zoning.
The proposal has been assessed under Sections 5A and 79C of the
Environmental Planning and Assessment Act, 1979 and, as demonstrated
throughout this report, the proposal generally complies with the provisions of
most of the relevant state environmental planning policies, development control
plans, codes and policies with the exception of FSR and height and other matters
raised in this report. The proposal is suitable for site.
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Public Interest
The proposed development satisfies the relevant requirements contained within
the Canterbury Local Environmental Plan 2012 and relevant Development
Control Plans applicable to the proposal as discussed in earlier sections of this
report. The proposed development promotes the coordinated, orderly and
economic use of the land and is not expected to have any unreasonable impacts
on adjoining development. Approval of the application is therefore considered to
be in the public interest.


Sediment and Erosion Control
Standard conditions can be included regarding the installation and maintenance
of the sediment and erosion control measures as part of the pre and during
construction phase of the development.



Health, Safety and Amenity during Construction Phase
During the construction of the development, the health and amenity of workers,
the public and adjoining properties alike need consideration under Section 79C
of the EPAA. Accordingly, all works associated with the development will be
restricted to daytime hours to ensure the works will not be a nuisance to
adjoining occupiers and property owners (by way of standard condition).

Notification
Notification
The proposed development and the adjoining development were publicly exhibited and
adjoining land owners were notified as per the requirements of Canterbury DCP 2012.
During this period, four submissions were received raising the following concerns in
relation to the proposed development:


Overshadowing to 224 & 226 Canterbury Road
As discussed in Note 7 above, solar access to the adjoining properties do not
comply with the required 2 hours sunlight in mid-winter.
The building generally complies with the envelope controls created by the height
and setbacks. The height encroachment (lift overrun) does not generate any
addition shadow on the adjoining properties. Whilst the proposed development
does not comply with the 5m front setback to Canterbury Road for levels above
the 4 floor the difference in the shadow cast would be marginal given permitted
building height and nil side boundary setback.



Noise generated by occupants of new building
The noise generated is not expected to be above that of a high density residential
area for which it is zoned.



Extra traffic generated
The site and the surrounding area have been zoned for high density residential
development. The impact on and capacity of the area to cope with permitted
development has been taken into account in the studies that have informed the
planning instruments. Additionally, the proposal is considered to be consistent
with the desired future character of the area as identified through the
development standards and controls applicable to the land.
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Council’s Traffic Section has assessed the application against the requirements
of the DCP and found it to be satisfactory in regards to traffic generation and
impacts. The application was not required to be referred to Local Traffic
Committee who raised no objection to the proposal.


Excavation and construction noise
Some inconveniences during the construction will occur but this can be
appropriately managed via conditions. Standard conditions of consent are
recommended in relation to construction impacts such as hours of work, erosion
and sedimentation controls, works in the road reserve, excavation, demolition
and use of any crane, hoist, plant or scaffolding.



Damage caused to surrounding buildings and access way by significant
excavation and construction
A condition is proposed that dilapidation reports are undertaken prior to
construction commencing and at the completion. Further conditions are
proposed that oblige the developer to protect adjoining buildings from collapse.



Blocking access to adjoining property.
A condition in regards to maintaining access to all surrounding properties at all
times is maintained.



These developments will contribute to the overdevelopment that is
currently taking place in Canterbury, which residents are becoming very
concerned about, such as the proposal to rezone and reclassify the
Canterbury Bowling Club, depriving the community the space for
socialising and community activities.
Canterbury Road and the Canterbury Town Centre is an area of transition. It is
surrounded by new large scale high density residential development but also
contains older style three storey walk ups and two and single storey commercial
and residential dwellings. The proposal is consistent with Council visions for the
Canterbury Town Centre.



Resulting in 226 Canterbury Road being overpowered by large unit blocks
from every aspect of the building, with very little privacy at all
The impacts on privacy are unavoidable given the steep increase in density on
the site. However the strategic privacy impacts have been managed with the
strategic placements of windows and balconies to create reciprocal privacy
outcomes.



Shadow diagrams in accurate.
It is noted that the shadow diagrams appear incorrect with the north point
incorrectly positioned, thus depicting shadows that are actually worse that what
will result. Overshadowing has been discussed in this report.



No setback provided to Close Street for pedestrian safety, landscaping,
street tree planting or foot path widening.
Whilst the road reserve (footpath area) is minimal in this location there is no
road widening proposed or reserved for land acquisition along the Close Street
frontage. The DCP requires buildings in the B2 zone to be built to the boundary
(apart from those with frontage to Canterbury Road). IN this regard the
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application complies with the controls contained within the CDCP2012 and the
desired future character of the area.


Driveway access too close to boundary and will cause safety issue.
The CDCP2012 does not require a setback to boundaries for the location of a
driveway. It will be conditioned that all aspects of the driveway and car park
comply with the relevant Australian Standard in regards to sight lines, dimensions
etc.



Affect the resale value of units at 226 Canterbury Road because of these
developments.
Devaluation of property or the impact on resale is not a matter for planning
consideration.



Negotiations with owner of 224 Canterbury Road and lot isolation.
The matter of lot isolation has been discussed within the report.

The development application was placed on notification in accordance with the
requirements of Part 7 – Notification of Development Applications of CDCP 2012.
No submissions were received during this period.
Conclusion
The development application has been assessed pursuant to the provisions of Section
79C of the Environmental Planning and Assessment Act, 1979 and all relevant
development control plans, codes and policies.
The proposed development is permissible in the zone subject to consent under the
provisions of Canterbury Local Environmental Plan 2012. As demonstrated, the
proposed development is generally consistent with the provisions of the relevant State
and Local Environmental Planning Policies and development control plan.
As outlined throughout this report, the site is capable of accommodating the proposed
mixed use development and is not expected to have any detrimental impacts on the
amenity of the locality. In this regard the proposal is considered to be a suitable
development for the site. It is recommended that the development application be
approved, subject to deferred commencement conditions outlined below.
RECOMMENDATION:
THAT Development Application DA-169/2015 be approved subject to APPROVED
subject to the following conditions
A
Right of Carriageway over 220-222 Canterbury Road providing access over the
driveway and basements to Close Street.
DEFERRED COMMENCEMENT
conditions.D
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sparke

HELMORE

LAWYERS

27 November 2015

Mr Ziad Chanine
CD Architects
Level 2, 60 Park Street
SYDNEY NSW 2000

By email: mc@c9d.Sydney

Dear Sir

212 - 218 Canterbury Road, Canterbury (DA168 / 2015) and 220 - 222 Canterbury Road,
Canterbury (DA169 /2015); Our ref; CYD/CHA079-00017

[A

1.

You have designed two proposed mixed use developments to be carried out on land at 212 - 218
and 220 - 222 Canterbury Road, Canterbury (the Sites) for Chanine Developments. Both
proposals are for the purpose of mixed use development with residential above ground floor
commercial/retail.

2.

The Council’s report on the applications proposes that they be approved subject to a deferred
commencement condition (Condition A1) requiring a setback of 3m from the adjoining land
formerly Canterbury Bowling Club at 15 Close Street (the Bowling Club). That land is Zoned RE1
but Council has prepared a draft amendment to the Canterbury Local Environmental Plan 2012
(LEP) which would rezone that land R4, High Density Residential.

3.

You seek our advice about whether the zero setback at the Bowling Club boundary is justified and
whether that would preclude or interfere with the future development of that land.

4.

Because the draft amendment to the LEP has been on public exhibition Council must consider it.
Although the planning proposal identified some options for the development of the Council land, it
is important to stress that there is no development application for that land before the Council.

5.

It is also important to bear in mind that the Council has an interest in the deferred commencement
condition as it would appear to provide a commercial benefit to the Council in the redevelopment
of its own site.

6.

There are many cases that have been determined by both the Land and Environment Court and
the Court of Appeal on the weight to be given to a draft LEP. But it is important to bear in mind that
those cases generally fall into two categories. The first category of cases concerns planning
proposals to prohibit proposed development. That is not the case here. The second category of
cases is concerned with the rezoning of land the future character of which might be threatened by
a development application. An obvious example would be a development application for an
industrial use within a locality proposed to be rezoned residential. One can easily envisage how
conflicts can arise between industrial and residential uses. Those circumstances do not apply
here.

7.

There are important circumstances that need to be considered. Firstly, there is precedent for
development having no setback (or zero lot line) from the Bowling Club boundary. Development
consent was given to an adjoining property, being 6-8 Close Street, Canterbury and which also
shares a common boundary with the Bowling Club, with a zero rear setback.

Sydney
Level 16, 321 Kent Street, Sydney NSW 2000
POBoxQ1164, QVB Post Office, Sydney NSW 1230
t: +61 2 9373 3555 | f: +61 2 9373 3599 1 DX 282 Sydney | vWiW.sparke.com.au
adelaide 1 brisbane I Canberra I melbourne I newcastle | perth | port macauarie I svdney I upper hunter
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8.

During early discussions in relation to the development, the Council officers recommended that
the proposed developments have a zero lot line setback to the Bowling Club. In our opinion that
suggestion was entirely appropriate in all the circumstances. The zero lot line precedent has been
established. It is incongruous that Council would now require inconsistency of setback treatments
at the former Bowling Club boundary.

9.

The Bowling Club is a very large site with the potential for a variety of development options,
including high rise residential. One would expect that such development would require generous
setbacks from boundaries to provide adequate deep soil planting and landscaping to both soften
the impact of such higher density development and to provide an acceptable landscaped solution
ensuring acceptable amenity for the residents of what no doubt will be a large number of
apartments on the Site. Accordingly we conclude that the Council would be acting entirely
reasonably in approving the applications as submitted and without deferred commencement
Condition A1. Removal of the condition would also alleviate any suggestion that that Condition
was imposed unfairiy to provide a benefit to the Council.

10. In addition to the issues addressed above we have identified from the existing planning controls
and other documents that there remain strong planning grounds to approve the applications as
submitted and without deferred commencement condition A1.
11. The Sites are zoned B2 Local Centre as identified on Map 6 and 7 of the LEP. The adjoining
property to the south is zoned RE1 Public Recreation. As the Sites do not share a boundary with a
residential zone, clauses 3.1.8(xi), (xii) and (xiii) of the Canterbury Development Control Plan 2012
(DCP) do not apply.
12. At the time of submission of the Development Applications for the Sites, the adjoining properties
were (and currently still are) zoned RE1 and as such no setback was required to be provided to
the subject proposed development due to the neighbouring zoning as outlined in councils DCP.
13. If the Bowling Club is rezoned, potential State Environmental Planning Policy No 65—Design
Quality of Residential Apartment Development (SEPP 65) separation can be accommodated
within the Bowling Club as the ‘masterplan’ envisages separation in this location at any case
allowing for Thru Site Link and pedestrian thoroughfare.
14. The Council prepared Masterplan is likely to become obsolete in the face of the Department of
Planning Sydenham to Bankstown Railway Corridor Strategy as the Bowling Club has been
earmarked for ‘High Rise’ development which would see the Bowling Club reworked and a new
masterplan prepared.

CA
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Zoning Map Extract.
15. The objectives of RE1 Public Recreation in the LEP are as follows:-:
•

To enable land to be used for public open space or recreational purposes.

•

To provide a range of recreational settings and activities and compatible land uses.

•

To protect and enhance the natural environment for recreational purposes.

16. The design of the proposed developments took into consideration the zoning of the area, as at the
time the development applications for the proposed developments were submitted to Council. A
portion of the buildings was designed to address this Recreational Zone to promote a high level of
amenity to the south facing dwellings to ensure they maintained an outlook and vistas to
recreational space.
17. The existing RE1 zone objective proposes public open space and recreational
purposes. Notwithstanding the above, Council has clearly has concerns as to the proximity of the
proposed developments and also the ability for future redevelopment at the Bowling Club to be
achieved in compliance with SEPP 65.
18. The proposed developments have been designed to take into consideration the DCP and the
Canterbury Town Centre Masterplan document identifying the Bowling Club as parkland (RE1)
(Figure 3.1 of Part 3 of the DCP).

CA
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figure 3.1: Poter>tiol site omalgomoton in Canterbury Town Centre

19. The subject design in no way diminishes the potentiai future opportunities of the adjoining Bowiing
Club as it enjoys a large site area of some 10,780m^. The Bowling Club exceeds minimum site
area requirements and couid maintain substantial future development opportunities despite the nii
setbacks of the developments from the Bowling Club.
20. In further reviewing Councils Public Domain Strategy, the proposed developments have
incorporated a through site link allowing pedestrians to traverse through the Sites into the
‘parkland’ as envisaged in the DCP.
21. All documents within DCP (Canterbury Town Centre Business Centres Appendices) indicate that
the adjoining property is classified as Open Space (RE1).

(A
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Extracts above from Council DCP

22. The image below {extracted from Clousten Associates Report) identifies a setback from the
common property boundary with a proposed Public pedestrian/cycle way.

Figm4 The Msstefpbn-Extract from Cfesonl Associates report (Man Oes^Slu^ f9CbseStree<Cantert)uiyMSIV(May20>4J

CA

23. This will tie in with the proposed ‘through site link’ on the Sites (indicated in green dash line
below), which is designed to allow a connection between the Sites with any envisaged future
redevelopment of the Bowling Club.
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Pink Line Indicates
Common Boundary

Green Dash Line
indicates proposed
Through Site
^9 Pea
Connection Link
^stiri.
through proposed
Canterbury Road
Development
r~)

.............

Existing 3 - 5 Storej
I Residential Flat

24. The proposed development on the Sites has a limited common boundary {indicated below, in
pink), whereby limited apartments will address this future proposed public thoroughfare and will
provide casual passive surveillance over the new public zone.

25. The recommendations of the Clouston Associates Report identifies the following:
(a) Provision of a permeable network of footpaths across the site between the apartment
buildings.
(b) Conceptual development of two open spaces on the site as shown in the Masterplan and as
described above.

CA

26. The Bowling Club has been highlighted by the Department of Planning ‘Sydenham to Bankstown
Urban Renewal Strategy’ as a particular site which could accommodate ‘High Rise’ development
far greater than that outlined in the Masterplan prepared by Olsson Associates. This would lend
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itself to allowing future redevelopment of the Bowling Club with increased yields within taller
buildings which would inevitably be setback a greater distance to the northern boundary, which
would meet or exceed the SEPP 65 separation requirements.

Extract Image from Sydenham to Bankstown Renewal Strategy document

27. This report promotes a public through site link accommodated within Council’s land as evident in
image below.

cA
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28. The proposed developments have followed the design criteria as set out in the DCP and LEP. The
Masterpian concept outlined for the Bowling Club is, as outlined in the Clouston Associates report;
“As the Masterplan is further developed through design, the paths, cycle trails, structure planting
and open spaces should also be developed in parallel...”. It identifies that the area is also in
transition and redevelopment around the Council parcel of land has been taking place. The
redevelopment of the Bowling Club will not be inhibited by the proposed developments being built
to the Bowling Club boundary.
29. In our opinion the proposed units addressing the common boundary within the proposed schemes
as designed by you further enhance any future built form proposal for the Bowling Club and the
public ‘through site link’ as the apartments are designed to take advantage of environmental
circumstances such as views and outlook as well as prevailing breezes. Furthermore, they have
been designed to promote passive surveillance from residences over the proposed public areas.
30. In our opinion an examination of the development applications (and in particular the detailed plans
of the proposed developments) against the current controls and the proposed rezoning of the
Bowling Club would allow Council acting reasonably to conclude that the proposed developments
are appropriate and maintain an environment allowing the Bowling Club to be redeveloped to its
full potential.

e: chris.drury@sparke.com.au

ASJ\ASJ\48949102\1
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Aiyce Jefferys, Lawyer
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Memo
TO:

Mayor and all Councillors

DATE:

30 November 2015

FILE NO:

150/212D Part 2 and 150/220D Part 2

SUBJECT: Changing a City Development Committee recommendation for two DA’s
Agenda items 14 and 15 for the City Development Committee meeting on 3 December 2015
recommends that DA-168/2015 at 212-218 Canterbury Rd and DA-169/2015 at 220-222
Canterbury Rd & 4 Close St Canterbury, each be approved as a Deferred Commencement
consent. Unfortunately, we’ve obtain legal advice that prevents this.
The principle reason for the Deferred Commencement was to obtain concurrence from
Sydney Trains and the Roads and Maritime Service, which has yet to be received. We are
awaiting this concurrence but until it is received a determination cannot be made, including a
Deferred Commencement consent.
The secondary reason for the Deferred Commencement consent was for the applicant to
increase the rear setback from nil to three metres for each application. Since these two
matters were considered by our Independent Hearing and Assessment Panel we’ve received a
legal opinion (separately attached to this memo) that increasing the setback from nil to three
metres is unreasonable and this position is supported by the Director City Planning.
I recommend the Committee determine each item as an “Approval in Principle” whereby once
concurrence is received that each application be approved by delegating authority to the
General Manager.
Attached is an amended recommendation for your consideration.
If you have any questions regarding this please contact Director City Planning, Spiro Stavis,
on 9789 9487.

Jim Montague PSM
GENERAL MANAGER
Attachments:
1. Our commentary on the legal opinion from Sparke Helmore;
2. Recommendation for Agenda Item 14 at 212-218 Canterbury Road; and,
3. Recommendation for Agenda Item 15 at 220-222 Canterbury Rd & 4 Close St.

{ FILENAME \p } { FILENAME \p \* MERGEFORMAT }
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Page 2
Response to legal opinion from Sparke Helmore about Agenda Items 14 and 15
Following the consideration of these two DA’s by our IHAP, the application provided us with
a legal opinion from Sparke Helmore, dated 27 November 2015.
This advice argues that our recommendation of increasing the setback, to 3m, for each DA
from their common boundary with the eastern adjoining property at 15 Close St (the former
Canterbury Bowling Club) be removed and the proposed nil setback be supported.
Our suggested 3m setback is a reflection of the Draft Local Environmental Plan to rezone our
property at 15 Close St from RE1 – Public Recreation to R4 – High Density Residential
zoning. The 3m setback, already compromised from 9m, is intended to allow suitable
building separation for any residential development of 15 Close St.
Paragraph 5 in the advice, correctly, points out our own interest in a 3m setback. The greater
the setback from the common boundary for each development will allow increased
development on our site, should it be rezoned and developed. A nil setback for each
development will require any development on our site to increase its setback correspondingly,
which impacts on the yield of our site.
Paragraph 6 raises the issue of precedence of a nil setback. We approved DA-399/2013, for a
similar mixed use development, at 6-8 Close St which adjoins the development sites to the
south and which also shares a boundary with our site at 15 Close St. This development, which
is yet to be activated, enjoys nil setback with 15 Close St. Notwithstanding the owners’ right
to proceed, amend or disregard this consent, a precedent has not been set. A nil setback to an
area of public recreation has a lesser impact than a nil setback to a, potentially likely,
residential zone as is now the case.
The opinion correctly says that at the time of lodging these two DA’s that the rezoning wasn’t
imminent, as it now is. However, the owners of these two sites had been advised before each
DA was lodged that the rezoning of 15 Close St was proposed and further that planning
legislation requires us to consider the policies, including any Draft LEP, at the time of
determination and not a time of lodgment.
The legal opinion, in paragraph 19, does say that our site, being 10870m2, can accommodate a
range of design responses which incorporates suitable building separation from the subject
sites. This paragraph goes on the note that the overall design of our site, subject to its
rezoning, is likely to change of a result of the recent release by the NSW Government of the
draft Sydenham-Bankstown Urban Renewal and the associated increases in density it will
permit.
The opinion goes on the say that the master plan for our site, which again is likely to be
reviewed in light of the increased development potential available by the SydenhamBankstown Urban Renewal, already offers generous setbacks from the common boundary in
order to achieve the “through site links” connecting our redeveloped site with Canterbury
Road and the Canterbury town centre.
The opinion concludes that our existing controls (ie: excluding the 3m setback) allows for the
reasonable, orderly and economic development of our site, as well as the two DA sites.
This is reasonable and the 3m setback from our common boundary should be removed.
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Attachment A - Agenda Item 14: 212-218 Canterbury Road, Canterbury, DA-168/2015
THAT Development Application DA-168/2015, be Approved in Principle and that having
received suitable concurrence the General Manager be authorised to issue consent under
Section 80 of the Environmental Planning and Assessment Act, 1979, subject to the following
conditions:
A.
This consent not be issued until concurrence has been received and any new
conditions added as a result of the concurrence:
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE

1.

The following must be submitted to either Council or an Accredited Certifier prior to
the issuing of the relevant Construction Certificate:
1.1. Details of:
•
Structural Engineering Plan including method of shoring during
excavation
•
Building Specifications
•
Fire Safety Schedule
•
Landscape Plan, being prepared to comply with Part 6.6 of Canterbury
Development Control Plan 2012
•
Hydraulic Plan, being prepared to comply with Part 6.4 of Canterbury
Development Control Plan 2012
•
Firewall Separation
•
Soil and Waste Management Plan
•
Plan of Management
•
Acoustic Report
•
Consolidation of All Lots into One Lot
•
Mechanical Ventilation of Basement Carpark (Compliance with Section
4.4 of AS 1668.2)
•
BASIX Certification
•
Compliance with Disability (Access to Premises – Buildings) Standards
2010
•
Pay to Council of Development Contributions
1.2. Payment of the Long Service Leave Levy to the Long Service Leave
Corporation or to Council.
1.3. Payment to Council of:
Kerb and Gutter Damage Deposit
$3328.00
Certificate Registration Fee
$36.00
Long Service Levy
$43044.20
Note 1: If you appoint a Council as your Principal Certifying Authority additional
fees to those above will also apply.
Note 2: When the items in this condition are provided and have been assessed as
satisfactory, your Construction Certificate will be posted to you.
Note 3: Development Contribution payments are payable by cash, bank cheque, or
EFTPOS.
Note 4: All Council fees referred to above are subject to change. You need to refer to
our website or contact our Customer Service Centre for a current schedule of fees prior
to payment.

BEFORE COMMENCING THE DEVELOPMENT

2.

Before the erection of any building in accordance with this Development Consent;
2.1. detailed plans and specifications of the building must be endorsed with the
relevant Construction Certificate by the Council or an Accredited Certifier, and
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2.2.

2.3.
2.4.

Page 4
you must appoint a Principal Certifying Authority (either Canterbury City
Council, or an Accredited Certifier) and notify the Council of the appointment
(see Attachment – Notice of Commencement copy), and
you must give the Council at least 2 days notice of your intention to commence
erection of the building (see Attachment – Notice of Commencement copy).
In the case of work which includes residential development, you must inform
us in writing before the commencement of work of the following:
2.4.1. The name and contractor or licence number of the licensee who has
contracted to do or intends to do the work; or
2.4.2. The name and permit number of the owner-builder who intends to do
the work.

SITE SIGNAGE

3.

A sign should be erected at all times on your building site in a prominent position
stating the following:
3.1. The name, address and telephone number(s) of the principal certifying
authority for the work, and
3.2. The name of the person in charge of the work site and a telephone number at
which that person may be contacted during and outside working hours, and
3.3. That unauthorised entry to the work site is prohibited.

DEMOLITION

4.

Demolition must be carried out in accordance with the following:
(a)
Demolition of the building is to be carried out in accordance with applicable
provisions of Australian Standard AS 2601-2001: The Demolition of
Structures and the Construction Safety Act Regulations.
(b)
The demolition of a structure or building involving the removal of dangerous
or hazardous materials, including asbestos or materials containing asbestos
must be carried out in accordance with the requirements of the Workcover
Authority of New South Wales.
(c)
Demolition being carried out in accordance with the requirements of the Work
Health and Safety Regulation 2011.
(d)
A hoarding or fence must be erected between the building or site of the
building and the public place, if the public place or pedestrian or vehicular
traffic is likely to be obstructed or rendered inconvenient because of the
carrying out of the demolition work.
(e)
Demolition of buildings is only permitted during the following hours:
7.00 a.m. – 5.00 p.m.
Mondays to Fridays
7.00 a.m. – 12.00 noon
Saturdays
No demolition is to be carried out on Sundays or Public Holidays.
(f)
Burning of demolished building materials is prohibited.
(g)
Adequate care is to be taken during demolition to ensure that no damage is
caused to adjoining properties.
(h)
Soil and water management facilities must be installed and maintained during
demolition in accordance with Council’s Stormwater Management Manual. If
you do not provide adequate erosion and sediment control measures and/or soil
or other debris from the site enters Council’s street gutter or road you may
receive a $1500 on-the-spot fine.
(i)
Council’s Soil and Water Management warning sign must be displayed on the
most prominent point on the demolition site, visible to both the street and site
workers. The sign must be displayed throughout demolition.
(j)
The capacity and effectiveness of soil and water management devices must be
maintained at all times.
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(k)

(l)

(m)

(n)

(o)
(p)

Page 5
During the demolition or erection of a building, a sign must be provided in a
prominent position stating that unauthorised entry to the premises is prohibited
and contain all relevant details of the responsible person/company including a
contact number outside working hours.
A sign is not required where work is being carried out inside, or where the
premises are occupied during the works (both during and outside working
hours).
Toilet facilities must be provided to the work site in accordance with
WorkCover’s NSW “CODE OF PRACTICE” for Amenities for construction
work and any relevant requirements of the BCA.
Removal, cleaning and disposal of lead-based paint conforming to the current
NSW Environment Protection Authority’s guidelines. Demolition of materials
incorporating lead being conducted in strict accordance with sections 1.5, 1.6,
1.7, 3.1 and 3.9 of Australian Standard AS2601-2001: Demolition of
Structure. Note: For further advice you may wish to contact the Global Lead
Advice and Support Service on 9716 0132 or 1800 626 086 (freecall), or at
www.lead.org.au.
Hazardous dust not being allowed to escape from the site. The use of fine
mesh dust proof screens or other measures are recommended.
Any existing accumulations of dust (eg. Ceiling voids and wall cavities) must
be removed by the use of an industrial vacuum fitted with a high efficiency
particulate air (HEPA) filter. All dusty surfaces and dust created from work is
to be suppressed by a fine water spray. Water must not be allowed to enter the
street and stormwater systems. Demolition is not to be performed during
adverse winds, which may cause dust to spread beyond the site boundaries.

GENERAL

5.

6.

7.
8.

9.

The development being carried out in accordance with the stamped approved plans,
specifications and details prepared by CD Architects, Job Ref: J14231 except where
amended by the following specific conditions and the conditions contained in this
Notice.
This condition has been levied on the development in accordance with Section 94 of
the Environmental Planning and Assessment Act 1979 and in accordance with the
Canterbury Town Centre Development Contributions Plan, after identifying the
likelihood that this development will require or increase the demand on public
amenities, public services and public facilities in the area. Satisfaction of the deferred
commencement conditions will result in reduced gross floor area within the
development. The Section 94 contribution payable is $149.59 per square of GFA in
the development.
Note: The contributions payable will be adjusted, at the time of payment, to reflect
Consumer Price Index increases which have taken place since the development
application was determined.
The contribution is to be paid to Council in full prior to the release of the Construction
Certificate, (or for a development not involving building work, the contribution is to
be paid to Council in full before the commencement of the activity on the site) in
accordance with the requirements of the Contributions Plan.
All materials must be stored wholly within the property boundaries and must not be
placed on the footway or roadway.
Council’s warning sign for Soil and Water Management must be displayed on the
most prominent point on the building site, visible to both the street and site workers.
The sign must be displayed throughout construction.
All building construction work must comply with the National Construction Code.
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11.

12.
13.
14.

15.

16.

17.
18.
19.
20.

21.

22.
23.

24.
25.

26.
27.

Page 6
Provide a Surveyor’s Certificate to the Principal Certifying Authority at all floor levels
indicating the finished floor level to a referenced benchmark. These levels must relate
to the levels indicated on the approved architectural plans and/or the hydraulic details.
Provide a Surveyor’s Certificate to the Principal Certifying Authority prior to walls
being erected more than 300mm above adjacent ground surfaces to indicate the exact
location of all external walls in relation to allotment boundaries.
The capacity and effectiveness of erosion and sediment control devices must be
maintained at all times.
A copy of the Soil and Water Management Plan must be kept on site at all times and
made available to Council officers on request.
Drains, gutters, roadways and accessways must be maintained free of soil, clay and
sediment. Where required, gutters and roadways must be swept regularly to maintain
them free from sediment. Do not hose down.
The site must be provided with a vehicle washdown area at the exit point of the site.
The area must drain to an approved silt trap prior to disposal to the stormwater
drainage system in accordance with the requirements of Specification S2 of Council’s
Stormwater Management Manual. Vehicle tyres must be clean before leaving the site.
A single entry/exit point must be provided to the site which will be constructed of a
minimum of 40mm aggregate of blue metal or recycled concrete. The depth of the
entry/exit point must be 150mm. The length will be no less than 15m and the width no
less than 3m. Water from the area above the entry/exit point should be diverted to an
approved sediment filter or trap by a bund or drain located above.
Concrete pumping contractors must not allow the discharge of waste concrete to the
stormwater system. Waste concrete must be collected and disposed of on-site.
Materials must not be deposited on Council’s roadways as a result of vehicles leaving
the building site.
All disturbed areas must be stabilised against erosion within 14 days of completion,
and prior to removal of sediment controls.
An application being made to Council’s City Works Division for the construction of a
vehicular crossing either by Council or an approved contractor complying with City
Works Division standards and at the owner’s cost.
Toilet facilities should be provided to the work site in accordance with WorkCover’s
NSW “CODE OF PRACTICE” for Amenities for construction work and any relevant
requirements of the BCA.
The implementation of adequate care during building construction to ensure that no
damage is caused to any adjoining properties.
Erection of a hoarding/fence or other measure to restrict public access to the site and
to building works, materials or equipment when building work is not in progress or the
site is otherwise unoccupied.
Payment of an additional garbage levy for each new dwelling upon completion of
work.
All vehicles carrying materials to or from the site having their loads covered at all
times with tarpaulins or similar covers in accordance with the Roads (General)
Regulation 2000, Section 11 (1) (d).
Stormwater from roof areas must be linked via a temporary downpipe to a Council
approved stormwater disposal system immediately after completion of the roof area.
No construction work outside the hours of Monday to Friday, 7.00 a.m. to 5.00 p.m.
and Saturday, 7.00 a.m. to 12.00 noon, is permissible without the prior approval of
Council. Noise from construction activities associated with the development should
comply with the following guidelines (from NSW Environment Protection Authority
Environmental Noise Control Manual Chapter 171).
Construction periods of 4 weeks and under:
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Page 7
The LA10 level measured over a period of not less than 15 minutes when the
construction site is in operation must not exceed the background (LA90) noise level by
more than 20dB(A) when assessed to the any sensitive noise receiver.
Construction periods greater than 4 weeks and not exceeding 26 weeks:
The LA10 level measured over a period of not less than 15 minutes when the
construction site is in operation must not exceed the background (LA90) noise level by
more than 10dB(A) when assessed to the any sensitive noise receiver.
Under clause 97A(3) of the Environmental Planning and Assessment Regulation 2000,
it is a condition of this development consent that all the commitments listed in each
relevant BASIX Certificate for the development are fulfilled.
In this condition:
a) relevant BASIX Certificate means:
i)
a BASIX Certificate that was applicable to the development when this
development consent was granted (or, if the development consent is
modified under section 96 of the Act, A BASIX Certificate that is
applicable to the development when this development consent is
modified); or
ii)
if a replacement BASIX Certificate accompanies any subsequent
application for a construction certificate, the replacement BASIX
Certificate; and
b) BASIX Certificate has the meaning given to that term in the Environmental
Planning and Assessment Regulation 2000."

DILAPIDATION & EXCAVATION

29.

30.

A photographic survey of the adjoining properties detailing the physical condition of
those properties, both internally and externally, including such items as walls, ceilings,
roof, structural members and other similar items, should be submitted to the Principal
Certifying Authority and Canterbury City Council if Council is not the Principal
Certifying Authority, prior to the issue of the relevant Construction Certificate. On
completion of the excavation and building works and prior to the occupation of the
building, a certificate stating to the effect that no damage has resulted to adjoining
premises is to be provided to the Principal Certifying Authority and Canterbury City
Council if Council is not the Principal Certifying Authority. If damage is identified
which is considered to require rectification, the damage should be rectified or a
satisfactory agreement for rectification of the damage is to be made with the affected
person(s) as soon as possible and prior to the occupation of the development. All costs
incurred in achieving compliance with this condition should be borne by the persons
entitled to act on this Consent. In the event that access is denied the applicant is to
demonstrate in writing that all reasonable steps were taken to obtain access to the
adjoining property, and any assessment will then be based of what can be observed
externally’.
A dilapidation report prepared by an Accredited Engineer, detailing the structural
adequacy of all properties that share a boundary with the development site and their
ability to withstand the proposed excavation, and any measures required to be
incorporated into the work to ensure that no damage will occur during the course of
the works, should be submitted to Council, or the Principal Certifying Authority with
the Construction Certificate. All costs to be borne by the applicant. In the event that
access is denied the applicant is to demonstrate in writing that all reasonable steps
were taken to obtain access to the adjoining property, and any assessment will then be
based of what can be observed externally’.

ROADS & MARITIME SERVICES
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32.

33.

34.

35.

36.

Page 8
All buildings and structures together with any improvements integral to the future use
of the site are to be wholly within the existing freehold property unlimited in height or
depth along the Canterbury Road, boundary.
The developer is to submit design drawings and documents relating to the excavation
of the site and support structures to Roads and Maritime for assessment, in accordance
with Technical Direction GTD2012/001. The developer is to submit all documentation
at least six (6) weeks prior to commencement of construction and is to meet the full
cost of the assessment by Roads and Maritime.
The report and any enquiries should be forwarded to:
Project Engineer, External Works
Sydney Asset Management
Roads and Maritime Services
PO Box 973 Parramatta CBD 2124.
Telephone 8849 2114
Fax 8849 2766
If it is necessary to excavate below the level of the base of the footings of the
adjoining roadways, the person acting on the consent shall ensure that the owner/s of
the roadway is/are given at least seven (7) days notice of the intention to excavate
below the base of the footings. The notice is to include complete details of the work.
All demolition and construction vehicles are to be contained wholly within the site and
vehicles must enter the site before stopping. A construction zone will not be permitted
on New Canterbury Road.
A Road Occupancy Licence should be obtained from Transport Management Centre
for any works that may impact on traffic flows on New Canterbury Road during
construction activities.
Detailed design plans and hydraulic calculations of any changes to the stormwater
drainage system are to be submitted to Roads and Maritime for approval, prior to the
commencement of any works.
Details should be forwarded to:
The Sydney Asset Management
Roads and Maritime Services
PO Box 973 Parramatta CBD 2124.
A plan checking fee will be payable and a performance bond may be required before
Roads and Maritime approval is issued. With regard to the Civil Works requirement
please contact the Roads and Maritime Project Engineer, External Works Ph: 8849
2114 or Fax: 8849 2766.
Roads and Maritime has the following comments for Council’s consideration in the
determination of the application:
The layout of the proposed car parking areas associated with the subject development
(including, driveways, grades, turn paths, sight distance requirements, aisle widths,
aisle lengths, and parking bay dimensions) should be in accordance with AS 2890.12004, AS2890.6-2009 and AS 2890.2 – 2002 for heavy vehicle usage.

ACOUSTICS & ENVIRONMENTAL HEALTH

37.

38.

The building be treated such that it will achieve acoustic attenuation provided for in
the “Development near busy roads and rail corridors” being 35dB(A0 for bedrooms
and 40dB(A) for non-bedrooms in order to satisfy requirements under Clause 102(3)
of State Environmental Planning Policy (Infrastructure) 2007. And in accordance with
the recommendations contained with the DA Acoustic Assessment (report no.
20150139.2) dated 15 April 2015 prepared by Acoustic Logic.
All activity being conducted so that it causes no interference to the existing and future
amenity of the adjoining occupations and the neighbourhood in general by the
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emission of noise, smoke, dust, fumes, grit, vibration, smell, vapour, steam, soot, ash,
waste water, waste products, oil, electrical interference or otherwise.
The proposed use of the premises and/or machinery equipment installed, must not
create noise so as to interfere with the amenity of the neighbourhood.
If a noise nuisance occurs, the person in control of the premises must arrange for an
acoustic investigation to be carried out (by an accredited Acoustic Engineer), obtain
Principal Certifying Authority concurrence for the recommendations of the
Consultant, and implement those recommendations so as to reduce the noise levels to
the ambient noise level. The acoustic investigation is to be carried out by a suitably
qualified acoustic consultant who has not been previously involved with the proposal.

LANDSCAPING

40.

Landscaping is to be undertaken in accordance with landscape plans prepared by
Greenland Design drawing numbers 0981B.L01-03 dated 11 September 2015.
Plant Quality and Sizes: All the tree supply stocks should comply with the guidance
given in the publication Specifying Trees: a guide to assessment of tree quality by
Ross Clark (NATSPEC, 2003). Plant Pre-order: All scheduled plant stock should be
pre-ordered, prior to issue of Construction Certificate or 3 months prior to the
commencement of landscape construction works for the supply to the site on time for
installation.
Written confirmation of the order should be provided to Council’s Landscape
Architect (Contact no: 9789 9438), prior to issue of any Construction Certificate. The
order confirmation should include the date, name, address and contact details of
supplier, and expected supply date.

STORMWATER ENGINEERING

41.

42.

43.

44.

45.

46.

The stormwater system be constructed in general, in accordance with the plans,
specifications and details dated 15 April 2015, drawing number 140426-D200-211
RevB; prepared by Australian Consulting Engineers and as amended by the following
conditions.
Certification from an accredited engineer must be provided to certify that all works
has been carried out in accordance with the approved plan(s), relevant codes and
standards.
All downpipes, pits and drainage pipes shall be installed to ensure that stormwater is
conveyed from the site and into Council’s stormwater system in accordance with
AUS-SPEC Specification D5 “Stormwater Drainage Design”, AS/NZS3500.3 and
Council’s DCP 2012, Part 6.4.
Full width grated drains being provided across the vehicular entrance/exit to the site
where internal areas drain towards the street, and be connected to the drainage system
upstream of the silt arrestor pit and in accordance with Clause 4 of Council’s DCP
2012, Part 6.4.
OSD is required; three (3) copies of plans and calculations must be submitted prior to
the issue of Construction Certificate to the Principal Certifying Authority PCA and
Canterbury City Council, if Council is not the PCA. The plans must be prepared by a
practicing Civil Engineer and include levels reduced to Australian Height Datum
(AHD) and full details of the hydraulic evaluation of the entire stormwater drainage
system. The details shall be prepared in accordance with Council’s DCP 2012, Part
6.4.
A Works-as-Executed plan must be submitted to Canterbury City Council at the
completion of the works, the plan must clearly illustrated dimensions and details of the
site drainage and the OSD system. The plan shall be prepared by a registered surveyor
or an engineer. A construction compliance certification must be provided prior to the
issuing of the Occupation Certificate to verify, that the constructed stormwater system
and associate works has been carried out in accordance with the approved plan(s),
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48.

49.

50.

51.

52.

53.

54.
55.

56.

Page 10
relevant codes and standards. The required certification must be issued by an
accredited professional in accordance with the accreditation scheme of the Building
Professional Board issued 1st March 2010. An appropriate instrument must be
registered on the title of the property, concerning the presence and ongoing operation
of the OSD system as specified in Councils DCP 2012, Part 6.4.
Full width heavy duty vehicular crossings shall be provided at the vehicular entrances
to the site at the boundary line. This work to be carried out by Council or an approved
contractor, at the applicant’s cost. The work is to be carried out in accordance with
Council’s “Specification for the Construction by Private Contractors of: a) Vehicle
Crossings, b) Concrete Footpath, c) Concrete Kerb & Gutter”.
The applicant to arrange with the relevant public utility authority the alteration or
removal of any affected services in connection with the development. Any such work
being carried out at the applicant’s cost.
The levels of the street alignment are to be obtained by payment of the appropriate fee
to Council. These levels are to be incorporated into the designs of the internal
pavements, carparks, landscaping and stormwater drainage. Evidence must be
provided that these levels have been adopted in the design. As a site inspection and
survey by Council is required to obtain the necessary information, payment is required
at least 14 days prior to the levels being required.
Driveways, parking and service areas are to be constructed or repaired in accordance
with the appropriate AUS-SPEC #1 Specifications: C242-Flexible Pavements; C245Asphaltic Concrete; C247-Mass Concrete Subbase; C248-Plain or Reinforced
Concrete Base; C254-Segmental Paving; C255-Bituminous Microsurfacing.
Lighting is required for the public footway adjacent to the Lane and must comply with
AS/NZS 1158.3.1: 2005 and AS/NZS 1158.0: 2005. Lighting must be recessed into
the building structure above the public footway and be integral to its structure with all
wiring and conduits concealed.
A maintenance plan must be provided in respect of the lighting system above the
public footway to address the following issues at a minimum: inspection schedule and
a schedule of maintenance actions and maintenance frequency including cleaning,
replacement of lighting based on expected operational life, replacement of protective
coatings, amongst other cleaning/maintenance actions.
The lighting maintenance plan for the public footway must be provided by an
electrical contractor or electrical engineer to the Principal Certifying Authority prior to
the issue of an Occupation Certificate.
The lighting maintenance plan for the public footway approved with the Construction
Certificate must be retained on site and implemented at all times
The design of the vehicular access and off street parking facilities must be amended to
address the relevant provisions of Australian Standards, including but not limited to
AS/NZS 2890.1-2004 Parking Facilities - Off-Street Car Parking, AS 2890.2-2002
Parking Facilities - Off-Street commercial vehicles facilities, AS/NZS 2890.6-2009
Off-street parking for people with disabilities and AS 2890.3-1993 Parking Facilities Bicycle parking facilities. The following specific issues must be addressed in the
design:
The finished levels of the access driveways within the property must be adjusted to
ensure that the levels at the boundary comply with those issued by Council.
a)
The longitudinal profile of the access and any ramps within the parking
facilities must comply with the Ground Clearance requirements of AS/NZS
2890.1-2004 for a B99 design vehicle.
b)
Minimum Headroom of 2200mm must be provided throughout the access and
parking facilities. Minimum Headroom of 2500mm must be provided above
any disabled parking space(s). Note that the Headroom must be measured to

{ FILENAME\p \* MERGEFORMAT }{ FILENAME \p \* MERGEFORMAT }

385

NSW ICAC EXHIBIT

E15-0078-037-0056

E15-0078-037-0056

57.

58.

Page 11
the lowest projection from the ceiling, such as lighting fixtures, sprinklers,
ducts, etc, and at any open garage door.
c)
The vehicular access ramp must comply with the ramp grade requirements of
Section 3.3 of AS/NZS 2890.1-2004.
d)
Longitudinal sections must be provided along the worst case edge of all ramps
within the parking facilities demonstrating compliance with the above
requirements. The longitudinal sections at the entry/exit access ramp(s) must
extend to the centreline of the connecting road carriageway.
e)
The car parking facilities must be appropriately line marked and signposted in
accordance with the requirements of Section 4 of AS/NZS 2890.1-2004.
f)
The four small vehicle retail parking spaces and four small vehicle visitor
parking spaces are not permitted and must be deleted.
g)
The intersection of ramps with parking aisles and other intersection areas have
been designed for use by one vehicle at a time. Appropriate traffic management
measures, including redesign if needed, is required to prioritise one-way traffic
movement at these intersection areas.
h)
The swept path analysis for the loading dock must include the kerb and gutters
in the laneway. In this regard the width of vehicular access to the loading dock
may have to be increased to facilitate vehicular movements. The type of
commercial vehicle used for the swept path must be provided.
i)
The width of all vehicular access openings in the laneway must be determined
by swept path analysis.
The design must be certified by a suitably qualified Civil Engineer and be provided
prior to the issue of a Construction Certificate.
Where neighbouring properties and the roadway are intended to be utilised to support
the excavation, the legal rights of any adjoining properties must be respected including
for temporary supports. In this regard the written permission of the affected property
owners must be obtained and a copy of the owner’s consent for temporary rock
anchors or other material in adjacent lands must be lodged with Canterbury City
Council prior to the issue of a Construction Certificate. Temporary rock anchors are
rock anchors that will be de-stressed and removed during construction. All other rock
anchors are permanent rock anchors for the purposes of this Consent. Council will not
permit permanent rock anchors in adjacent private lands unless they are specifically
permitted in a Development Consent. Permanent rock anchors are not permitted in
Canterbury Road and Close Street and any proposed permanent or temporary rock
anchors under New Canterbury Road will require Roads and Maritime Service
concurrence. Where temporary anchors are proposed to be used in Canterbury Road
and Close Street an Application must be made to Canterbury City Council for
approval under Section 138 of the Roads Act 1993. The submission would need to be
supported by an engineering report prepared by a suitably qualified Structural
Engineer, with supporting details addressing the following issues:
a)
Demonstrate that any structures within the road reserve are of adequate depth
to ensure no adverse impact on existing or potential future service utilities in
the road reserve. All existing services must be shown on a plan and included on
cross sectional details where appropriate.
b)
Demonstrate how the temporary anchors will be removed and replaced by full
support from structures within the subject site by completion of the works.
c)
The report must be supported by suitable geotechnical investigations to
demonstrate the efficacy of all design assumptions.
As the proposed development includes significant excavation within the zone of
influence of adjacent road reserves, an integrated Structural and Geotechnical
Engineering report must be submitted prior to the issue of a Construction Certificate.
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a)
The type and extent of substrata formations by the provision of representative
bore hole logs which are to provide a full description of all material from
ground surface to 1.0m below the finished basement floor level and include the
location and description of any anomalies encountered in the profile. The
surface and depth of the bore hole logs shall be related to Australian Height
Datum;
b)
The appropriate means of excavation/shoring in light of the point above and
proximity to adjacent property and structures. Potential vibration caused by the
method of excavation and potential settlements affecting nearby
footings/foundations/buildings shall be discussed and ameliorated;
c)
The proposed method to temporarily and permanently support the excavation
for the basement adjacent to adjoining property, structures and road reserve if
nearby;
d)
Recommendations to allow the satisfactory implementation of the works. An
implementation program is to be prepared along with a suitable monitoring
program (as required) including control levels for vibration, shoring support,
ground level and groundwater level movements during construction. The
implementation program is to nominate suitable hold points at the various
stages of the works for verification of the design intent before sign-off and
before proceeding with subsequent stages.
e)
Should groundwater be identified the basement must be of fully tanked
construction to at least 1000 mm above the groundwater level. Retaining walls
must be entirely self supporting in the event that excavation is undertaken
within the road reserve adjacent to the property boundary to the depth of the
proposed structure.
f)
Any retaining walls must be adequate to withstand the loadings that could be
reasonably expected from within the constructed road and footpath area,
including normal traffic and heavy construction and earth moving equipment.
The Report must be prepared by suitably qualified Structural and Geotechnical
Engineers and be submitted to Canterbury City Council and the Principal Certifying
Authority prior to the issue of a Construction Certificate.
Details of the proposed street awning, including plans and sections, must be provided
to the Principal Certifying Authority. The details must include:
a)
The street awning(s) must be setback 600mm from the kerb line.
b)
The awnings must be entirely self-supporting; posts are not permitted.
c)
The person or company carrying out the works will be required to carry public
liability insurance to a value of ten million dollars. In this regard a Certificate
of Currency must be submitted to the Principal Certifying Authority.
d)
All stormwater is to be collected and connected to Council’s street gutter. In
this regard awning downpipes for drainage are to be fully concealed within or
recessed into the ground floor frontage of the building. Awning gutters are to
be constructed so that they are not visible from the footpath or are integral to
the awning structure.
e)
The awning(s) must be approved by the relevant Road Authority pursuant to
Section 138 of the Roads Act. Note that this Consent does not give approval to
construct an awning in the road.
f)
The applicant must indicate the extent of any service adjustments necessary,
and submit with the design, proof of approval by the relevant service
authorities. The applicant shall bear all responsibility and costs associated with
the proposed relocation of services.
g)
The awning(s) must be designed by a Structural Engineer for Roof Category
R1 in accordance with AS/NZS 1170.1: 2002, AS/NZS 1170.0: 2002, and
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AS/NZS 1170.3: 2011. The design must incorporate all loads including dead
loads, live loads, wind load (lateral, uplift, and downward pressure), and
potential impact load.
h)
If the awning(s) is to be built over an exit that would be utilised in an
emergency it must be constructed of non-combustible material.
i)
Lighting is required and must comply with AS/NZS 1158.3.1: 2005 and
AS/NZS 1158.0: 2005. Lighting must be recessed into the awning and be
integral to its structure with all wiring and conduits concealed.
j)
A maintenance plan must be provided in respect of the awing(s) to address the
following issues at a minimum:
i.
Inspection schedule of structural members, connections, and supports
covering the life of the awing(s).
ii.
Inspection schedule of non-structural components.
iii.
Schedule of maintenance actions and maintenance frequency including
cleaning, replacement of lighting based on expected operational life,
replacement of protective coatings, and cleaning/maintenance of
guttering and downpipes.
The plans and details of the awing(s) must be certified by a Structural Engineer and be
provided prior to the issue of a Construction Certificate.
Development Consent does NOT give approval to undertake any works on Council
property. An application must be made to Council under Section 138 of the Roads Act
1993 for approval to construct these works.
The Principal Certifying Authority must ensure that the awing(s) have been
constructed in accordance with this Consent and the relevant standards. Prior to the
issue of an Occupation Certificate certification must be provided by a Structural
Engineer that the awing(s) have been constructed in accordance with the design
submitted with the Construction Certificate and National Construction Code.
The maintenance plan approved with the Construction Certificate must be retained on
site and implemented at all times.
Development Consent does NOT give approval to undertake any works on or over the
adjacent street frontages. An application must be made to Council for under Section
138 of the Roads Act 1993 for approval to undertake works on or over these roads.
Furthermore any such Approval is not valid unless the Concurrence of Roads and
Maritime Services is also obtained. All Approvals under Section 138 of the Roads Act
must be provided prior to the issue of a Construction Certificate. The works must be
constructed in accordance with the conditions of the Approval obtained under the
Roads Act and be completed prior to the issue of an Occupation Certificate. Note: The
cost of adjustment or relocation of any public utility service shall be borne by the
owner/applicant. Where the finished levels of the new works will result in changes to
the existing surface levels, the cost of all necessary adjustments or transitions beyond
the above scope of works shall be borne by the owner/applicant.

PUBLIC IMPROVEMENTS

64.

65.
66.

All redundant vehicular crossings shall be replaced with kerb and the footpath reserve
made good by Council or an approved contractor, at the applicant’s cost. The work is
to be carried out in accordance with Council’s “Specification for the Construction by
Private Contractors of: a) Vehicle Crossings, b) Concrete Footpath, c) Concrete Kerb
& Gutter”.
All redundant stormwater connections must be removed and the footpath, and kerb
and gutter reinstated.
The reconstruction of damaged sections of kerb and gutter along all areas of the site
fronting Canterbury Road and Close Street to the satisfaction of Councils City Works
is required. Work to be carried out by Council or an approved contractor, at the
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applicant’s cost. The work is to be carried out in accordance with Council’s
“Specification for the Construction by Private Contractors of: a) Vehicle Crossings, b)
Concrete Footpath, c) Concrete Kerb & Gutter”.
The reconstruction of damaged sections of concrete footpath paving and associated
works along all areas of the site fronting Canterbury Road and Close Street to the
satisfaction of Councils City Works is required. Work being carried out by Council or
an approved contractor, at the applicant’s cost. The work is to be carried out in
accordance with Council’s “Specification for the Construction by Private Contractors
of: a) Vehicle Crossings, b) Concrete Footpath, c) Concrete Kerb & Gutter”.
An engineering design of stormwater drainage and roadworks in the laneway, must be
prepared by a qualified practicing Civil Engineer. The design must be prepared to
make provision for the following:
a)
The scope of works are described in the above condition.
b)
The design must be accompanied by detailed engineering drawings including
relevant long and cross sections, hydraulic grade line analysis and location of
utility services.
c)
The plans must show existing and proposed on street parking.
d)
Video inspection must be carried out of completed stormwater drainage works
and a copy provided to Council to support the certification of the works.
e)
The design must be in accordance with the relevant requirements of Austroads
and all Australian Standards.
f)
The applicant must consult with Council’s Manager – Assets in relation to the
design of all works in the public road reserve.
The application for approval of works in the road pursuant to Section 138 of the Roads
Act must be accompanied by the above engineering design. Approval under the Roads
Act will only be issued when the design has been approved by Council and this must
be achieved prior to the issue of a Construction Certificate.
Prior to the issue of an Occupation Certificate, the Principle Certifying Authority must
ensure that all approved road, footpath and/or drainage works, including vehicle
crossings, have been completed in the road reserve in accordance with Councils
Conditions of Approval under Section 138 of the Roads Act. Works-as-executed
plans of the extent of roadworks, including any component of the stormwater drainage
system that is to revert to Council, certified by a Registered Surveyor, together with
certification by a qualified practicing Civil Engineer to verify that the works have been
constructed in accordance with the approved design and relevant Australian Standards,
must be provided to Council prior to the issue of an Occupation Certificate. Video
inspection must be carried out of completed stormwater drainage works that are to
revert to Council and a copy provided to Council to support the certification of those
works. The works-as-executed plan(s) must show the as built details in comparison to
those shown on the plans approved with the Roadworks Permit. All relevant levels and
details indicated must be marked in red on a copy of the Council stamped plans.
Written notification from Council that the works approved under the Roads Act have
been completed to its satisfaction and in accordance with the conditions of the
Approval, must be provided to the Principle Certifying Authority prior to the issue of
an Occupation Certificate.
The granting of service easements within the properties to the satisfaction of Council
or private certifier. Costs associated with preparation and registration of easements to
be borne by the developer.
NSW Office of water terms of approval
(A)
Prior to Construction
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The Applicant shall assess the likely impacts of the dewatering activities on
other groundwater users or structures or public infrastructure; this assessment
will include an appropriate bore, spring or groundwater seep census and
considerations relevant to potential subsidence or excessive settlement induced
in nearby buildings and property, and be documented together with all
calculations and information to support the basis of these in a report provided
to the Consent Authority prior to the commencement of construction.
The design and construction of the building must prevent any take of
groundwater after construction by making any below-ground levels that may be
impacted by any watertable watertight for the anticipated life of the building.
Waterproofing of below-ground levels must be sufficiently extensive to
incorporate adequate provision for unforseen high watertable elevations to
prevent potential future inundation.
Sufficient permanent drainage shall be provided beneath and around the
outside of the watertight structure to ensure that natural groundwater flow is
not impeded and:
•
any groundwater mounding at the edge of the structure shall be at a level
not greater than 10 % above the level to which the watertable might
naturally rise in the location immediately prior to the construction of the
structure; and
•
any elevated watertable is more than 1.0 m below the natural ground
surface existent at the location immediately prior to the construction of
the structure; and
•
where the habitable structure is founded in bedrock or impermeable
natural soil then the requirement to maintain groundwater flows beneath
the structure is not applicable.
Construction methods and material used in and for construction shall be
designed to account for the likely range of salinity and pollutants which may
be dissolved in groundwater, and shall not themselves cause pollution of the
groundwater.
Requirements for dealing with groundwater during excavation
If for any reason the take of groundwater during construction is expected, then
an authorisation shall be obtained for the take of groundwater as part of the
activity.
Engineering measures designed to transfer groundwater around and beneath
the basement shall be incorporated into the basement construction to prevent
the completed infrastructure from restricting pre-existing groundwater flows.
Piping, piling or other structures used in the management of pumped
groundwater shall not create a flooding hazard or induce mounding of
groundwater. Control of pumped groundwater is to be maintained at all times
during dewatering to prevent unregulated off-site discharge.
Groundwater shall not be pumped or extracted for any purpose other than
temporary construction dewatering at the site identified in the development
application.
The method of disposal of pumped water shall be nominated (i.e. reinjection,
drainage to the stormwater system or discharge to sewer) and a copy of the
written permission from the relevant controlling authority shall be provided.
The disposal of any contaminated pumped groundwater (sometimes called
“tailwater”) must comply with the provisions of the Protection of the
Environment Operations Act 1997 and any requirements of the relevant
controlling authority.
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x.
Contaminated groundwater (i.e. above appropriate NEPM 2013 thresholds)
shall not be reinjected into any aquifer. The reinjection system design and
treatment methods to remove contaminants shall be nominated and included in
the initial report and any subsequent intermediate report as necessary. The
quality of any pumped water that is to be reinjected must be demonstrated to
be compatible with, or improve, the intrinsic or ambient groundwater in the
vicinity of the reinjection site.
All redundant stormwater kerb connections and vehicular crossings should be replaced
with kerb and the footpath reserve made good by Council or an approved contractor, at
the applicant’s cost. The work is to be carried out in accordance with Council’s
“Specification for the Construction by Private Contractors of: a) Vehicle Crossings, b)
Concrete Footpath, c) Concrete Kerb & Gutter”.

WASTE MANAGEMENT

73.

74.
75.

The waste bin storage areas / presentation areas are to be designed and constructed in
accordance with Parts 6.9.4.1 and 6.9.4.2 of Canterbury Development Control Plan
2012.
Rubbish bins must only be compacted at a rate of 2:1. Recycling bins must not be
compacted.
Unobstructed and unrestricted access must be provided to the waste bin storage area
on collection days from 5.00am. The bins must not be presented on the road.

CRIME PREVENTION & COMMUNITY SAFETY

76.

77.

78.

79.

80.

The site is to be treated with anti-graffiti paint to deter graffiti offenders targeting the
building and its perimeter. This will preserve the building and increase a sense of
maintenance and ownership of the site.
All access points to the building (this would include lifts and stairwells) should be
restricted to residents only through a security system. Visitors to the residential
complex should be provided with access via the intercom.
The storage units located in the vicinity of the car spaces be fully enclosed and nonvisible. This measure will deter potential offenders from breaking in as they are unable
to see what contents (reward) is inside the storage unit.
In addition to existing lighting, sensor spot lights be strategically placed in high
pedestrian areas to increase natural surveillance and enhance feelings of personal
safety.
Mirrors are to be strategically erected around the site to assist with blind corners and
increase natural surveillance.

DISABILITY ACCESS

81.

The development must be constructed to comply with the Commonwealth Disability
(Access to Premises – Buildings) Standard 2010.

CONSOLIDATION OF LOTS AND RIGHT OF CARRIAGEWAY

82.

83.

The site being consolidated into one allotment. The plan of consolidation being
lodged and registered with the Land and Property Information NSW prior to the
release of the Occupation Certificate or occupation of the building.
A Right of Carriageway over 220-222 Canterbury Road providing access over the
driveway and basements to Close Street must be established.

SYDNEY WATER REQUIREMENTS

84.

A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be
obtained. Application must be made through an authorised Water Servicing Coordinator. Please refer to “Your Business” section of Sydney Water’s web site at
www.sydneywater.com.au then the “e-developer” icon or telephone 13 20 92.
Following application, a “Notice of Requirements” will be forwarded detailing water
and sewage extensions to be built and charges to be paid. Please make early contact
with the Co-ordinator, since building of water/sewer extensions can be time
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consuming and may impact on other services and building, driveway or landscape
design.
The Section 73 Certificate must be submitted to the Principal Certifying Authority
prior to occupation of the development/release of the final plan of subdivision.
CRITICAL INSPECTIONS

85.

The following critical stage inspections must be carried out by the Principal Certifying
Authority (either Council or the Accredited Certifier):
Class 2, 3 or 4 Buildings
85.1. prior to covering of waterproofing in any wet areas, for a minimum of 10% of
rooms with wet areas within the building, and
85.2. prior to covering any stormwater drainage connections, and
85.3. after the building work has been completed and prior to any occupation
certificate being issued in relation to the building.
Class 5, 6, 7, 8 or 9 Buildings
85.4. prior to covering any stormwater drainage connections, and
85.5. after the building work has been completed and prior to any occupation
certificate being issued in relation to the building.

ADDITIONAL INSPECTIONS

86.

Section 81(A) of the EP&A Act 1979 requires that a person having the benefit of a
development consent, if not carrying out the work as an owner-builder, must notify the
principal contractor for the building work of any critical stage inspections and other
inspections that are to be carried out in respect of the building work, as nominated in
this development consent. To arrange an inspection by Council please phone 97899300 during normal office hours.

COMPLETION OF DEVELOPMENT

87.
88.

Obtain an Occupation Certificate/Interim Occupation Certificate from the Principal
Certifying Authority before partial/entire occupation of the development.
Prior to an Occupation Certificate/Subdivision certificate being issued an interim
occupation certificate must be issued for the basement levels of the building on 220222 Canterbury Road (DA-169/2015), including the driveway ramp and street access
to Close Street.

WE ALSO ADVISE:
89.
Should the proposed excavation at the site result in the requirement for a significantly
greater predicted inflow and subsequent dewatering volume, the NSW Office of Water
should be consulted as soon as possible, and an authorisation may need to be obtained
for the activity.
90.
This application has been assessed in accordance with the National Construction Code.
91.
You should contact Sydney Water prior to carrying out any work to ascertain if
infrastructure works need to be carried out as part of your development.
92.
Where Council is appointed as the Principal Certifying Authority, you will be required
to submit Compliance Certificates in respect of the following:
•
Structural engineering work
•
Air Handling Systems
•
Final Fire Safety Certificate
•
Glazing
•
Water Proofing
93.
Any works to be carried out by Council at the applicant's cost need to be applied for in
advance.
94.
Private contractors should submit an application and pay an inspection fee to Council
seven days prior to commencement of any works on the footpath or roadway. No
work should be carried out without Council approval.
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The applicant is to ensure that landscaping and hydraulic plans are co-ordinated.
Hydraulic details such as pits, stormwater lines, detention tanks and retaining walls are
to be shown on the Landscape Plan as these can effect layout of garden beds and
plantings.
Before you dig, call “Dial before you Dig” on 1100 (listen to the prompts) or facsimile
1300 652 077 (with your street no./name, side of street and distance from the nearest
cross street) for underground utility services information for any excavation areas.
Compliance with the National Construction Code does not guarantee protection from
prosecution under “The Disability Discrimination Act” and you must comply with the
Commonwealth Disability (Access to Premises – Buildings) Standard 2010. Further
information is available from the Human Rights and Equal Opportunity Commission
on 1800 021 199.
In granting this approval, we have considered the statutory requirements, design,
materials and architectural features of the building. No variation to the approved
design and external appearance of the building (including colour of materials) will be
permitted without our approval.
Our decision was made after consideration of the matters listed under Section 79C of
the Environmental Planning and Assessment Act 1979, and matters listed in Council's
various Codes and Policies.
If you are not satisfied with this determination, you may:
100.1. Apply for a review of a determination under Section 82A of the Environmental
Planning and Assessment Act 1979. A request for review must be made and
determined within 6 months of the date of receipt of this Notice of
Determination; or
100.2. Appeal to the Land and Environment Court within 6 months after the date on
which you receive this Notice of Determination, under Section 97 or Section
97AA of the Environmental Planning and Assessment Act 1979.
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Attachment B - Agenda Item 15: 220-222 Canterbury Road & 4 Close Street,
Canterbury, DA-169/2015
THAT Development Application DA-169/2015, be Approved in Principle and that having
received suitable concurrence that the General Manager be authorised to issue consent under
Section 80 of the Environmental Planning and Assessment Act, 1979, subject to the following
conditions:
A.
This consent not be issued until concurrence has been received and any new
conditions added as a result of the concurrence:
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE

1.

The following must be submitted to either Council or an Accredited Certifier prior to
the issuing of the relevant Construction Certificate:
1.1. Details of:
•
Structural Engineering Plan including method of shoring during
excavation
•
Building Specifications
•
Fire Safety Schedule
•
Landscape Plan, being prepared to comply with Part 6.6 of Canterbury
Development Control Plan 2012
•
Hydraulic Plan, being prepared to comply with Part 6.4 of Canterbury
Development Control Plan 2012
•
Firewall Separation
•
Soil and Waste Management Plan
•
Plan of Management
•
Acoustic Report
•
Consolidation of All Lots into One Lot
•
Mechanical Ventilation of Basement Carpark (Compliance with Section
4.4 of AS 1668.2)
•
BASIX Certification
•
Compliance with Disability (Access to Premises – Buildings) Standards
2010
•
Payment of Development Contributions
1.2. Payment of the Long Service Leave Levy to the Long Service Leave
Corporation or to Council.
1.3. Payment to Council of:
Kerb and Gutter Damage Deposit
$3,328.00
Certificate Registration Fee
$36.00
Long Service Levy
$43,044.20
Note 1: If you appoint a Council as your Principal Certifying Authority additional
fees to those above will also apply.
Note 2: When the items in this condition are provided and have been assessed as
satisfactory, your Construction Certificate will be posted to you.
Note 3: Development Contributions payments are payable by cash, bank cheque, or
EFTPOS.
Note 4: All Council fees referred to above are subject to change. You need to refer to
our website or contact our Customer Service Centre for a current schedule of fees
prior to payment.

BEFORE COMMENCING THE DEVELOPMENT

2.

Before the erection of any building in accordance with this Development Consent;
2.1. detailed plans and specifications of the building must be endorsed with the
relevant Construction Certificate by the Council or an Accredited Certifier, and
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you must appoint a Principal Certifying Authority (either Canterbury City
Council, or an Accredited Certifier) and notify the Council of the appointment
(see Attachment – Notice of Commencement copy), and
you must give the Council at least 2 days notice of your intention to commence
erection of the building (see Attachment – Notice of Commencement copy).
2.3.1. In the case of work which includes residential development, you must
inform us in writing before the commencement of work of the
following:
2.3.2. The name and contractor or licence number of the licensee who has
contracted to do or intends to do the work; orThe name and permit
number of the owner-builder who intends to do the work.

SITE SIGNAGE

3.

A sign should be erected at all times on your building site in a prominent position
stating the following:
3.1. The name, address and telephone number(s) of the principal certifying
authority for the work, and
3.2. The name of the person in charge of the work site and a telephone number at
which that person may be contacted during and outside working hours, and
3.3. That unauthorised entry to the work site is prohibited.

DEMOLITION

4.

Demolition must be carried out in accordance with the following:
(a)
Demolition of the building is to be carried out in accordance with applicable
provisions of Australian Standard AS 2601-2001: The Demolition of
Structures and the Construction Safety Act Regulations.
(b)
The demolition of a structure or building involving the removal of dangerous
or hazardous materials, including asbestos or materials containing asbestos
must be carried out in accordance with the requirements of the Workcover
Authority of New South Wales.
(c)
Demolition being carried out in accordance with the requirements of the Work
Health and Safety Regulation 2011.
(d)
A hoarding or fence must be erected between the building or site of the
building and the public place, if the public place or pedestrian or vehicular
traffic is likely to be obstructed or rendered inconvenient because of the
carrying out of the demolition work.
(e)
Demolition of buildings is only permitted during the following hours:
7.00 a.m. – 5.00 p.m. Mondays to Fridays
7.00 a.m. – 12.00 noon Saturdays
No demolition is to be carried out on Sundays or Public Holidays.
(f)
Burning of demolished building materials is prohibited.
(g)
Adequate care is to be taken during demolition to ensure that no damage is
caused to adjoining properties.
(h)
Soil and water management facilities must be installed and maintained during
demolition in accordance with Council’s Stormwater Management Manual. If
you do not provide adequate erosion and sediment control measures and/or soil
or other debris from the site enters Council’s street gutter or road you may
receive a $1500 on-the-spot fine.
(i)
Council’s Soil and Water Management warning sign must be displayed on the
most prominent point on the demolition site, visible to both the street and site
workers. The sign must be displayed throughout demolition.
(j)
The capacity and effectiveness of soil and water management devices must be
maintained at all times.
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During the demolition or erection of a building, a sign must be provided in a
prominent position stating that unauthorised entry to the premises is prohibited
and contain all relevant details of the responsible person/company including a
contact number outside working hours.
A sign is not required where work is being carried out inside, or where the
premises are occupied during the works (both during and outside working
hours).
Toilet facilities must be provided to the work site in accordance with
WorkCover’s NSW “CODE OF PRACTICE” for Amenities for construction
work and any relevant requirements of the BCA.
Removal, cleaning and disposal of lead-based paint conforming to the current
NSW Environment Protection Authority’s guidelines. Demolition of materials
incorporating lead being conducted in strict accordance with sections 1.5, 1.6,
1.7, 3.1 and 3.9 of Australian Standard AS2601-2001: Demolition of
Structure. Note: For further advice you may wish to contact the Global Lead
Advice and Support Service on 9716 0132 or 1800 626 086 (freecall), or at
www.lead.org.au.
Hazardous dust not being allowed to escape from the site. The use of fine
mesh dust proof screens or other measures are recommended.
Any existing accumulations of dust (eg. Ceiling voids and wall cavities) must
be removed by the use of an industrial vacuum fitted with a high efficiency
particulate air (HEPA) filter. All dusty surfaces and dust created from work is
to be suppressed by a fine water spray. Water must not be allowed to enter the
street and stormwater systems. Demolition is not to be performed during
adverse winds, which may cause dust to spread beyond the site boundaries.

GENERAL

5.

6.
7.

8.
9.

The development being carried out in accordance with the stamped approved plans,
specifications and details prepared by CD Architects, Job No. J14231-SI except where
amended by the following specific conditions and the conditions contained in this
Notice.
Renewal or provision of fencing, attributable to the proposed development being the
responsibility of the developer.
This condition has been levied on the development in accordance with Section 94 of
the Environmental Planning and Assessment Act 1979 and in accordance with the
Canterbury Town Centre Development Contributions Plan, after identifying the
likelihood that this development will require or increase the demand on public
amenities, public services and public facilities in the area.
Satisfaction of the deferred commencement conditions will result in reduced gross
floor area within the development. The Development Contributions payable is $149.59
per square of GFA in the development.
Note: The contributions payable will be adjusted, at the time of payment, to reflect
Consumer Price Index increases which have taken place since the development
application was determined.
The contribution is to be paid to Council in full prior to the release of the Construction
Certificate, (or for a development not involving building work, the contribution is to
be paid to Council in full before the commencement of the activity on the site) in
accordance with the requirements of the Contributions Plan.
All materials must be stored wholly within the property boundaries and must not be
placed on the footway or roadway.
Council’s warning sign for Soil and Water Management must be displayed on the
most prominent point on the building site, visible to both the street and site workers.
The sign must be displayed throughout construction.
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All building construction work must comply with the National Construction Code.
Provide a Surveyor’s Certificate to the Principal Certifying Authority at all floor levels
indicating the finished floor level to a referenced benchmark. These levels must relate
to the levels indicated on the approved architectural plans and/or the hydraulic details.
Provide a Surveyor’s Certificate to the Principal Certifying Authority prior to walls
being erected more than 300mm above adjacent ground surfaces to indicate the exact
location of all external walls in relation to allotment boundaries.
The capacity and effectiveness of erosion and sediment control devices must be
maintained at all times.
A copy of the Soil and Water Management Plan must be kept on site at all times and
made available to Council officers on request.
Drains, gutters, roadways and accessways must be maintained free of soil, clay and
sediment. Where required, gutters and roadways must be swept regularly to maintain
them free from sediment. Do not hose down.
The site must be provided with a vehicle washdown area at the exit point of the site.
The area must drain to an approved silt trap prior to disposal to the stormwater
drainage system in accordance with the requirements of Specification S2 of Council’s
Stormwater Management Manual. Vehicle tyres must be clean before leaving the site.
A single entry/exit point must be provided to the site which will be constructed of a
minimum of 40mm aggregate of blue metal or recycled concrete. The depth of the
entry/exit point must be 150mm. The length will be no less than 15m and the width no
less than 3m. Water from the area above the entry/exit point should be diverted to an
approved sediment filter or trap by a bund or drain located above.
Concrete pumping contractors must not allow the discharge of waste concrete to the
stormwater system. Waste concrete must be collected and disposed of on-site.
Materials must not be deposited on Council’s roadways as a result of vehicles leaving
the building site.
All disturbed areas must be stabilised against erosion within 14 days of completion,
and prior to removal of sediment controls.
An application being made to Council’s City Works Division for the construction of a
vehicular crossing either by Council or an approved contractor complying with City
Works Division standards and at the owner’s cost.
Toilet facilities should be provided to the work site in accordance with WorkCover’s
NSW “CODE OF PRACTICE” for Amenities for construction work and any relevant
requirements of the BCA.
The implementation of adequate care during building construction to ensure that no
damage is caused to any adjoining properties.
Erection of a hoarding/fence or other measure to restrict public access to the site and
to building works, materials or equipment when building work is not in progress or the
site is otherwise unoccupied.
Payment of an additional garbage levy for each new dwelling upon completion of
work.
All vehicles carrying materials to or from the site having their loads covered at all
times with tarpaulins or similar covers in accordance with the Roads (General)
Regulation 2000, Section 11 (1) (d).
Stormwater from roof areas must be linked via a temporary downpipe to a Council
approved stormwater disposal system immediately after completion of the roof area.
No construction work outside the hours of Monday to Friday, 7.00 a.m. to 5.00 p.m.
and Saturday, 7.00 a.m. to 12.00 noon, is permissible without the prior approval of
Council. Noise from construction activities associated with the development should
comply with the following guidelines (from NSW Environment Protection Authority
Environmental Noise Control Manual Chapter 171).
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Construction periods of 4 weeks and under:
The LA10 level measured over a period of not less than 15 minutes when the
construction site is in operation must not exceed the background (LA90) noise level by
more than 20dB(A) when assessed to the any sensitive noise receiver.
Construction periods greater than 4 weeks and not exceeding 26 weeks:
The LA10 level measured over a period of not less than 15 minutes when the
construction site is in operation must not exceed the background (LA90) noise level by
more than 10dB(A) when assessed to the any sensitive noise receiver.
Under clause 97A(3) of the Environmental Planning and Assessment Regulation 2000,
it is a condition of this development consent that all the commitments listed in each
relevant BASIX Certificate for the development are fulfilled.
In this condition:
a)
relevant BASIX Certificate means:
i) a BASIX Certificate that was applicable to the development when this
development consent was granted (or, if the development consent is
modified under section 96 of the Act, A BASIX Certificate that is applicable
to the development when this development consent is modified); or
ii) if a replacement BASIX Certificate accompanies any subsequent application
for a construction certificate, the replacement BASIX Certificate; and
b)
BASIX Certificate has the meaning given to that term in the Environmental
Planning and Assessment Regulation 2000."

DILAPIDATION AND EXCAVATION

30.

31.

A photographic survey of the adjoining properties detailing the physical condition of
those properties, both internally and externally, including such items as walls, ceilings,
roof, structural members and other similar items, should be submitted to the Principal
Certifying Authority and Canterbury City Council if Council is not the Principal
Certifying Authority, prior to the issue of the relevant Construction Certificate. On
completion of the excavation and building works and prior to the occupation of the
building, a certificate stating to the effect that no damage has resulted to adjoining
premises is to be provided to the Principal Certifying Authority and Canterbury City
Council if Council is not the Principal Certifying Authority. If damage is identified
which is considered to require rectification, the damage should be rectified or a
satisfactory agreement for rectification of the damage is to be made with the affected
person(s) as soon as possible and prior to the occupation of the development. All costs
incurred in achieving compliance with this condition should be borne by the persons
entitled to act on this Consent. In the event that access is denied the applicant is to
demonstrate in writing that all reasonable steps were taken to obtain access to the
adjoining property, and any assessment will then be based on what can be observed
externally’.
A dilapidation report prepared by an Accredited Engineer, detailing the structural
adequacy of all properties that share a boundary with the development site and their
ability to withstand the proposed excavation, and any measures required to be
incorporated into the work to ensure that no damage will occur during the course of
the works, should be submitted to Council, or the Principal Certifying Authority with
the Construction Certificate. All costs to be borne by the applicant. In the event that
access is denied the applicant is to demonstrate in writing that all reasonable steps
were taken to obtain access to the adjoining property, and any assessment will then be
based on what can be observed externally’.

ROADS & MARITIME SERVICES

32.

All buildings and structures together with any improvements integral to the future use
of the site are to be wholly within the existing freehold property unlimited in height or
depth along the Canterbury Road, boundary.
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The developer is to submit design drawings and documents relating to the excavation
of the site and support structures to Roads and Maritime for assessment, in accordance
with Technical Direction GTD2012/001. The developer is to submit all documentation
at least six (6) weeks prior to commencement of construction and is to meet the full
cost of the assessment by Roads and Maritime.
The report and any enquiries should be forwarded to:
Project Engineer, External Works
Sydney Asset Management
Roads and Maritime Services
PO Box 973 Parramatta CBD 2124.
Telephone 8849 2114
Fax 8849 2766
If it is necessary to excavate below the level of the base of the footings of the
adjoining roadways, the person acting on the consent shall ensure that the owner/s of
the roadway is/are given at least seven (7) days notice of the intention to excavate
below the base of the footings. The notice is to include complete details of the work.
All demolition and construction vehicles are to be contained wholly within the site and
vehicles must enter the site before stopping. A construction zone will not be permitted
on New Canterbury Road.
A Road Occupancy Licence should be obtained from Transport Management Centre
for any works that may impact on traffic flows on New Canterbury Road during
construction activities.
Detailed design plans and hydraulic calculations of any changes to the stormwater
drainage system are to be submitted to Roads and Maritime for approval, prior to the
commencement of any works.
Details should be forwarded to:
The Sydney Asset Management
Roads and Maritime Services
PO Box 973 Parramatta CBD 2124.
A plan checking fee will be payable and a performance bond may be required before
Roads and Maritime approval is issued. With regard to the Civil Works requirement
please contact the Roads and Maritime Project Engineer, External Works Ph: 8849
2114 or Fax: 8849 2766.
Roads and Maritime has the following comments for Council’s consideration in the
determination of the application:
The layout of the proposed car parking areas associated with the subject development
(including, driveways, grades, turn paths, sight distance requirements, aisle widths,
aisle lengths, and parking bay dimensions) should be in accordance with AS 2890.12004, AS2890.6-2009 and AS 2890.2 – 2002 for heavy vehicle usage.

ACOUSTICS AND ENVIRONMENTAL HEALTH

38.

39.

40.

The building be treated such that it will achieve acoustic attenuation provided for in
the “Development near busy roads and rail corridors” being 35dB(A0 for bedrooms
and 40dB(A) for non-bedrooms in order to satisfy requirements under Clause 102(3)
of State Environmental Planning Policy (Infrastructure) 2007. And in accordance with
the recommendations contained within the DA Acoustic Assessment (Report No.
20150139.1) prepared by Acoustic Logic dated 25 February 2015.
All activity being conducted so that it causes no interference to the existing and future
amenity of the adjoining occupations and the neighbourhood in general by the
emission of noise, smoke, dust, fumes, grit, vibration, smell, vapour, steam, soot, ash,
waste water, waste products, oil, electrical interference or otherwise.
The proposed use of the premises and/or machinery equipment installed, must not
create noise so as to interfere with the amenity of the neighbourhood.
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If a noise nuisance occurs, the person in control of the premises must arrange for an
acoustic investigation to be carried out (by an accredited Acoustic Engineer), obtain
Principal Certifying Authority concurrence for the recommendations of the
Consultant, and implement those recommendations so as to reduce the noise levels to
the ambient noise level. The acoustic investigation is to be carried out by a suitably
qualified acoustic consultant who has not been previously involved with the proposal.
LANDSCAPING

41.

Landscaping is to be undertaken in accordance with the landscape plans prepared by
Greenland Design drawing numbers 0981A.L.01-05 Rev B dated 10 September 2015.
Plant Quality and Sizes: All the tree supply stocks should comply with the guidance
given in the publication Specifying Trees: a guide to assessment of tree quality by
Ross Clark (NATSPEC, 2003). Plant Pre-order: All scheduled plant stock should be
pre-ordered, prior to issue of Construction Certificate or 3 months prior to the
commencement of landscape construction works for the supply to the site on time for
installation.
Written confirmation of the order should be provided to Council’s Landscape
Architect (Contact no: 9789 9438), prior to issue of any Construction Certificate. The
order confirmation should include the date, name, address and contact details of
supplier, and expected supply date.

STORMWATER ENGINEERING

42.

43.

44.

45.

46.

47.

That the stormwater system be constructed in general, in accordance with the plans,
specifications and details dated 15 April 2015, drawing number 140426-D100-111
RevB; prepared by Australian Consulting Engineers and as amended by the following
conditions.
Certification from an accredited engineer must be provided to certify that all works
has been carried out in accordance with the approved plan(s), relevant codes and
standards.
All downpipes, pits and drainage pipes shall be installed to ensure that stormwater is
conveyed from the site and into Council’s stormwater system in accordance with
AUS-SPEC Specification D5 “Stormwater Drainage Design”, AS/NZS3500.3 and
Council’s DCP 2012, Part 6.4.
Full width grated drains being provided across the vehicular entrance/exit to the site
where internal areas drain towards the street, and be connected to the drainage system
upstream of the silt arrestor pit and in accordance with Clause 4 of Council’s DCP
2012, Part 6.4.
OSD is required; three (3) copies of plans and calculations must be submitted prior to
the issue of Construction Certificate to the Principal Certifying Authority PCA and
Canterbury City Council, if Council is not the PCA. The plans must be prepared by a
practicing Civil Engineer and include levels reduced to Australian Height Datum
(AHD) and full details of the hydraulic evaluation of the entire stormwater drainage
system. The details shall be prepared in accordance with Council’s DCP 2012, Part
6.4.
A Works-as-Executed plan must be submitted to Canterbury City Council at the
completion of the works, the plan must clearly illustrated dimensions and details of the
site drainage and the OSD system. The plan shall be prepared by a registered surveyor
or an engineer. A construction compliance certification must be provided prior to the
issuing of the Occupation Certificate to verify, that the constructed stormwater system
and associate works has been carried out in accordance with the approved plan(s),
relevant codes and standards. The required certification must be issued by an
accredited professional in accordance with the accreditation scheme of the Building
Professional Board issued 1st March 2010. An appropriate instrument must be
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53.

54.
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registered on the title of the property, concerning the presence and ongoing operation
of the OSD system as specified in Councils DCP 2012, Part 6.4.
Full width heavy duty vehicular crossings shall be provided at the vehicular entrances
to the site at the boundary line. This work to be carried out by Council or an approved
contractor, at the applicant’s cost. The work is to be carried out in accordance with
Council’s “Specification for the Construction by Private Contractors of: a) Vehicle
Crossings, b) Concrete Footpath, c) Concrete Kerb & Gutter”.
The applicant to arrange with the relevant public utility authority the alteration or
removal of any affected services in connection with the development. Any such work
being carried out at the applicant’s cost.
The levels of the street alignment are to be obtained by payment of the appropriate fee
to Council. These levels are to be incorporated into the designs of the internal
pavements, carparks, landscaping and stormwater drainage. Evidence must be
provided that these levels have been adopted in the design. As a site inspection and
survey by Council is required to obtain the necessary information, payment is required
at least 14 days prior to the levels being required.
Driveways, parking and service areas are to be constructed or repaired in accordance
with the appropriate AUS-SPEC #1 Specifications: C242-Flexible Pavements; C245Asphaltic Concrete; C247-Mass Concrete Subbase; C248-Plain or Reinforced
Concrete Base; C254-Segmental Paving; C255-Bituminous Microsurfacing.
A maintenance plan must be provided in respect of the lighting system above the
public footway to address the following issues at a minimum: inspection schedule and
a schedule of maintenance actions and maintenance frequency including cleaning,
replacement of lighting based on expected operational life, replacement of protective
coatings, amongst other cleaning/maintenance actions.
The lighting maintenance plan for the public footway must be provided by an
electrical contractor or electrical engineer to the Principal Certifying Authority prior to
the issue of an Occupation Certificate.
The lighting maintenance plan for the public footway approved with the Construction
Certificate must be retained on site and implemented at all times
The design of the vehicular access and off street parking facilities must be amended to
address the relevant provisions of Australian Standards, including but not limited to
AS/NZS 2890.1-2004 Parking Facilities - Off-Street Car Parking, AS 2890.2-2002
Parking Facilities - Off-Street commercial vehicles facilities, AS/NZS 2890.6-2009
Off-street parking for people with disabilities and AS 2890.3-1993 Parking Facilities Bicycle parking facilities. The following specific issues must be addressed in the
design:
The finished levels of the access driveways within the property must be adjusted to
ensure that the levels at the boundary comply with those issued by Council.
a)
The longitudinal profile of the access and any ramps within the parking
facilities must comply with the Ground Clearance requirements of AS/NZS
2890.1-2004 for a B99 design vehicle.
b)
Minimum Headroom of 2200mm must be provided throughout the access and
parking facilities. Minimum Headroom of 2500mm must be provided above
any disabled parking space(s). Note that the Headroom must be measured to
the lowest projection from the ceiling, such as lighting fixtures, sprinklers,
ducts, etc, and at any open garage door.
c)
The vehicular access ramp must comply with the ramp grade requirements of
Section 3.3 of AS/NZS 2890.1-2004.
d)
Longitudinal sections must be provided along the worst case edge of all ramps
within the parking facilities demonstrating compliance with the above
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requirements. The longitudinal sections at the entry/exit access ramp(s) must
extend to the centreline of the connecting road carriageway.
e)
The car parking facilities must be appropriately line marked and signposted in
accordance with the requirements of Section 4 of AS/NZS 2890.1-2004.
f)
The four small vehicle retail parking spaces and four small vehicle visitor
parking spaces are not permitted and must be deleted.
g)
The intersection of ramps with parking aisles and other intersection areas have
been designed for use by one vehicle at a time. Appropriate traffic management
measures, including redesign if needed, is required to prioritise one-way traffic
movement at these intersection areas.
h)
The swept path analysis for the loading dock must include the kerb and gutters
in the laneway. In this regard the width of vehicular access to the loading dock
may have to be increased to facilitate vehicular movements. The type of
commercial vehicle used for the swept path must be provided.
i)
The width of all vehicular access openings in the laneway must be determined
by swept path analysis.
The design must be certified by a suitably qualified Civil Engineer and be provided
prior to the issue of a Construction Certificate.
Where neighbouring properties and the roadway are intended to be utilised to support
the excavation, the legal rights of any adjoining properties must be respected including
for temporary supports. In this regard the written permission of the affected property
owners must be obtained and a copy of the owner’s consent for temporary rock
anchors or other material in adjacent lands must be lodged with Canterbury City
Council prior to the issue of a Construction Certificate. Temporary rock anchors are
rock anchors that will be de-stressed and removed during construction. All other rock
anchors are permanent rock anchors for the purposes of this Consent. Council will not
permit permanent rock anchors in adjacent private lands unless they are specifically
permitted in a Development Consent. Permanent rock anchors are not permitted in
Canterbury Road and Close Street and any proposed permanent or temporary rock
anchors under New Canterbury Road will require Roads and Maritime Service
concurrence. Where temporary anchors are proposed to be used in Canterbury Road
and Close Street an Application must be made to Canterbury City Council for
approval under Section 138 of the Roads Act 1993. The submission would need to be
supported by an engineering report prepared by a suitably qualified Structural
Engineer, with supporting details addressing the following issues:
a)
Demonstrate that any structures within the road reserve are of adequate depth
to ensure no adverse impact on existing or potential future service utilities in
the road reserve. All existing services must be shown on a plan and included on
cross sectional details where appropriate.
b)
Demonstrate how the temporary anchors will be removed and replaced by full
support from structures within the subject site by completion of the works.
c)
The report must be supported by suitable geotechnical investigations to
demonstrate the efficacy of all design assumptions.
As the proposed development includes significant excavation within the zone of
influence of adjacent road reserves, an integrated Structural and Geotechnical
Engineering report must be submitted prior to the issue of a Construction Certificate.
a)
The type and extent of substrata formations by the provision of representative
bore hole logs which are to provide a full description of all material from
ground surface to 1.0m below the finished basement floor level and include
the location and description of any anomalies encountered in the profile. The
surface and depth of the bore hole logs shall be related to Australian Height
Datum;
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b)
The appropriate means of excavation/shoring in light of the point above and
proximity to adjacent property and structures. Potential vibration caused by the
method of excavation and potential settlements affecting nearby
footings/foundations/buildings shall be discussed and ameliorated;
c)
The proposed method to temporarily and permanently support the excavation
for the basement adjacent to adjoining property, structures and road reserve if
nearby;
d)
Recommendations to allow the satisfactory implementation of the works. An
implementation program is to be prepared along with a suitable monitoring
program (as required) including control levels for vibration, shoring support,
ground level and groundwater level movements during construction. The
implementation program is to nominate suitable hold points at the various
stages of the works for verification of the design intent before sign-off and
before proceeding with subsequent stages.
e)
Should groundwater be identified the basement must be of fully tanked
construction to at least 1000 mm above the groundwater level. Retaining walls
must be entirely self supporting in the event that excavation is undertaken
within the road reserve adjacent to the property boundary to the depth of the
proposed structure.
f)
Any retaining walls must be adequate to withstand the loadings that could be
reasonably expected from within the constructed road and footpath area,
including normal traffic and heavy construction and earth moving equipment.
The Report must be prepared by suitably qualified Structural and Geotechnical
Engineers and be submitted to Canterbury City Council and the Principal Certifying
Authority prior to the issue of a Construction Certificate.
Details of the proposed street awning, including plans and sections, must be provided
to the Principal Certifying Authority. The details must include:
a)
The street awning(s) must be setback 600mm from the kerb line.
b)
The awnings must be entirely self-supporting; posts are not permitted.
c)
The person or company carrying out the works will be required to carry public
liability insurance to a value of ten million dollars. In this regard a Certificate
of Currency must be submitted to the Principal Certifying Authority.
d)
All stormwater is to be collected and connected to Council’s street gutter. In
this regard awning downpipes for drainage are to be fully concealed within or
recessed into the ground floor frontage of the building. Awning gutters are to
be constructed so that they are not visible from the footpath or are integral to
the awning structure.
e)
The awning(s) must be approved by the relevant Road Authority pursuant to
Section 138 of the Roads Act. Note that this Consent does not give approval to
construct an awning in the road.
f)
The applicant must indicate the extent of any service adjustments necessary,
and submit with the design, proof of approval by the relevant service
authorities. The applicant shall bear all responsibility and costs associated with
the proposed relocation of services.
g)
The awning(s) must be designed by a Structural Engineer for Roof Category
R1 in accordance with AS/NZS 1170.1: 2002, AS/NZS 1170.0: 2002, and
AS/NZS 1170.3: 2011. The design must incorporate all loads including dead
loads, live loads, wind load (lateral, uplift, and downward pressure), and
potential impact load.
h)
If the awning(s) is to be built over an exit that would be utilised in an
emergency it must be constructed of non-combustible material.
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i)
Lighting is required and must comply with AS/NZS 1158.3.1: 2005 and
AS/NZS 1158.0: 2005. Lighting must be recessed into the awning and be
integral to its structure with all wiring and conduits concealed.
j)
A maintenance plan must be provided in respect of the awing(s) to address the
following issues at a minimum:
iv. Inspection schedule of structural members, connections, and supports
covering the life of the awing(s).
v.
Inspection schedule of non-structural components.
vi. Schedule of maintenance actions and maintenance frequency including
cleaning, replacement of lighting based on expected operational life,
replacement of protective coatings, and cleaning/maintenance of
guttering and downpipes.
The plans and details of the awing(s) must be certified by a Structural Engineer and be
provided prior to the issue of a Construction Certificate.
Development Consent does NOT give approval to undertake any works on Council
property. An application must be made to Council under Section 138 of the Roads Act
1993 for approval to construct these works.
The Principal Certifying Authority must ensure that the awing(s) have been
constructed in accordance with this Consent and the relevant standards. Prior to the
issue of an Occupation Certificate certification must be provided by a Structural
Engineer that the awing(s) have been constructed in accordance with the design
submitted with the Construction Certificate and National Construction Code.
The maintenance plan approved with the Construction Certificate must be retained on
site and implemented at all times.

PUBLIC IMPROVEMENTS

63.

64.
65.

66.

67.

All redundant vehicular crossings shall be replaced with kerb and the footpath reserve
made good by Council or an approved contractor, at the applicant’s cost. The work is
to be carried out in accordance with Council’s “Specification for the Construction by
Private Contractors of: a) Vehicle Crossings, b) Concrete Footpath, c) Concrete Kerb
& Gutter”.
All redundant stormwater connections must be removed and the footpath, and kerb
and gutter reinstated.
The reconstruction of damaged sections of kerb and gutter along all areas of the site
fronting Canterbury Road and Close Street to the satisfaction of Councils City Works
Group is required. Work to be carried out by Council or an approved contractor, at the
applicant’s cost. The work is to be carried out in accordance with Council’s
“Specification for the Construction by Private Contractors of: a) Vehicle Crossings, b)
Concrete Footpath, c) Concrete Kerb & Gutter”.
The reconstruction of damaged sections of concrete footpath paving and associated
works along all areas of the site fronting Canterbury Road and Close Street to the
satisfaction of Councils City Works Group is required. Work being carried out by
Council or an approved contractor, at the applicant’s cost. The work is to be carried
out in accordance with Council’s “Specification for the Construction by Private
Contractors of: a) Vehicle Crossings, b) Concrete Footpath, c) Concrete Kerb &
Gutter”.
An engineering design of stormwater drainage and roadworks in the laneway, must be
prepared by a qualified practicing Civil Engineer. The design must be prepared to
make provision for the following:
a)
The scope of works are described in the above condition.
b)
The design must be accompanied by detailed engineering drawings including
relevant long and cross sections, hydraulic grade line analysis and location of
utility services.
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c)
The plans must show existing and proposed on street parking.
d)
Video inspection must be carried out of completed stormwater drainage works
and a copy provided to Council to support the certification of the works.
e)
The design must be in accordance with the relevant requirements of Austroads
and all Australian Standards.
f)
The applicant must consult with Council’s Manager – Assets in relation to the
design of all works in the public road reserve.
The application for approval of works in the road pursuant to Section 138 of the Roads
Act must be accompanied by the above engineering design. Approval under the Roads
Act will only be issued when the design has been approved by Council and this must
be achieved prior to the issue of a Construction Certificate.
Prior to the issue of an Occupation Certificate, the Principle Certifying Authority must
ensure that all approved road, footpath and/or drainage works, including vehicle
crossings, have been completed in the road reserve in accordance with Councils
Conditions of Approval under Section 138 of the Roads Act. Works-as-executed
plans of the extent of roadworks, including any component of the stormwater drainage
system that is to revert to Council, certified by a Registered Surveyor, together with
certification by a qualified practicing Civil Engineer to verify that the works have been
constructed in accordance with the approved design and relevant Australian Standards,
must be provided to Council prior to the issue of an Occupation Certificate. Video
inspection must be carried out of completed stormwater drainage works that are to
revert to Council and a copy provided to Council to support the certification of those
works. The works-as-executed plan(s) must show the as built details in comparison to
those shown on the plans approved with the Roadworks Permit. All relevant levels and
details indicated must be marked in red on a copy of the Council stamped plans.
Written notification from Council that the works approved under the Roads Act have
been completed to its satisfaction and in accordance with the conditions of the
Approval, must be provided to the Principle Certifying Authority prior to the issue of
an Occupation Certificate.
The granting of service easements within the properties to the satisfaction of Council
or private certifier. Costs associated with preparation and registration of easements to
be borne by the developer.
NSW Office of Water Terms of Approval
A.
Prior to Construction
i.
The Applicant shall assess the likely impacts of the dewatering activities
on other groundwater users or structures or public infrastructure; this
assessment will include an appropriate bore, spring or groundwater seep
census and considerations relevant to potential subsidence or excessive
settlement induced in nearby buildings and property, and be documented
together with all calculations and information to support the basis of
these in a report provided to the Consent Authority prior to the
commencement of construction.
ii. The design and construction of the building must prevent any take of
groundwater after construction by making any below-ground levels that
may be impacted by any watertable watertight for the anticipated life of
the building. Waterproofing of below-ground levels must be sufficiently
extensive to incorporate adequate provision for unforseen high watertable
elevations to prevent potential future inundation.
iii. Sufficient permanent drainage shall be provided beneath and around the
outside of the watertight structure to ensure that natural groundwater
flow is not impeded and:
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•
any groundwater mounding at the edge of the structure shall be at a
level not greater than 10 % above the level to which the watertable
might naturally rise in the location immediately prior to the
construction of the structure; and
•
any elevated watertable is more than 1.0 m below the natural
ground surface existent at the location immediately prior to the
construction of the structure; and
•
where the habitable structure is founded in bedrock or impermeable
natural soil then the requirement to maintain groundwater flows
beneath the structure is not applicable.
iv. Construction methods and material used in and for construction shall be
designed to account for the likely range of salinity and pollutants which
may be dissolved in groundwater, and shall not themselves cause
pollution of the groundwater.
B. Requirements for dealing with groundwater during excavation
i.
If for any reason the take of groundwater during construction is expected,
then an authorisation shall be obtained for the take of groundwater as part
of the activity.
ii. Engineering measures designed to transfer groundwater around and
beneath the basement shall be incorporated into the basement
construction to prevent the completed infrastructure from restricting preexisting groundwater flows.
iii. Piping, piling or other structures used in the management of pumped
groundwater shall not create a flooding hazard or induce mounding of
groundwater. Control of pumped groundwater is to be maintained at all
times during dewatering to prevent unregulated off-site discharge.
iv. Groundwater shall not be pumped or extracted for any purpose other than
temporary construction dewatering at the site identified in the
development application.
v.
The method of disposal of pumped water shall be nominated (i.e.
reinjection, drainage to the stormwater system or discharge to sewer) and
a copy of the written permission from the relevant controlling authority
shall be provided. The disposal of any contaminated pumped
groundwater (sometimes called “tailwater”) must comply with the
provisions of the Protection of the Environment Operations Act 1997 and
any requirements of the relevant controlling authority.
vi. Contaminated groundwater (i.e. above appropriate NEPM 2013
thresholds) shall not be reinjected into any aquifer. The reinjection
system design and treatment methods to remove contaminants shall be
nominated and included in the initial report and any subsequent
intermediate report as necessary. The quality of any pumped water that is
to be reinjected must be demonstrated to be compatible with, or improve,
the intrinsic or ambient groundwater in the vicinity of the reinjection site.
All redundant stormwater kerb connections and vehicular crossings should be replaced
with kerb and the footpath reserve made good by Council or an approved contractor, at
the applicant’s cost. The work is to be carried out in accordance with Council’s
“Specification for the Construction by Private Contractors of: a) Vehicle Crossings, b)
Concrete Footpath, c) Concrete Kerb & Gutter”.
The reconstruction of the kerb and gutter along all street frontages of the site is
required. Work to be carried out by Council or an approved contractor, at the
applicant’s cost. The work is to be carried out in accordance with Council’s
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“Specification for the Construction by Private Contractors of: a) Vehicle Crossings, b)
Concrete Footpath, c) Concrete Kerb & Gutter”.
The reconstruction of concrete footpath paving and associated works along all areas of
the site fronting New Canterbury Road and Garnet Street is required. Work being
carried out by Council or an approved contractor, at the applicant’s cost. The work is
to be carried out in accordance with Council’s “Specification for the Construction by
Private Contractors of: a) Vehicle Crossings, b) Concrete Footpath, c) Concrete Kerb
& Gutter”.
The granting of service easements within the properties to the satisfaction of Council
or private certifier. Costs associated with preparation and registration of easements to
be borne by the developer.

WASTE MANAGEMENT

75.

76.
77.

The waste bin storage areas / presentation areas are to be designed and constructed in
accordance with Parts 6.9.4.1 and 6.9.4.2 of Canterbury Development Control Plan
2012.
Rubbish bins must only be compacted at a rate of 2:1. Recycling bins must not be
compacted.
Unobstructed and unrestricted access must be provided to the waste bin storage area
on collection days from 5.00am. The bins must not be presented on the road.

CRIME PREVENTION AND COMMUNITY SAFETY

78.

79.

80.

81.

82.

The site is to be treated with anti-graffiti paint to deter graffiti offenders targeting the
building and its perimeter. This will preserve the building and increase a sense of
maintenance and ownership of the site.
All access points to the building (this would include lifts and stairwells) should be
restricted to residents only through a security system. Visitors to the residential
complex should be provided with access via the intercom.
The storage units located in the vicinity of the car spaces be fully enclosed and nonvisible. This measure will deter potential offenders from breaking in as they are unable
to see what contents (reward) is inside the storage unit.
In addition to existing lighting, sensor spot lights be strategically placed in high
pedestrian areas to increase natural surveillance and enhance feelings of personal
safety.
Mirrors are to be strategically erected around the site to assist with blind corners and
increase natural surveillance.

DISABILITY ACCESS

83.

The development must be constructed to comply with the Commonwealth Disability
(Access to Premises – Buildings) Standard 2010.

CONSOLIDATION OF LOTS AND RIGHT OF CARRIAGEWAY

84.

85.

86.

The site being consolidated into one allotment. The plan of consolidation being
lodged and registered with the Land and Property Information NSW prior to the
release of the Occupation Certificate or occupation of the building.
A Right of Carriageway over 220-222 Canterbury Road providing access over the
driveway and basements to Close Street from 224 Canterbury Road must be
established allowing for the future.
To avoid isolation of No. 224 Canterbury Road, future basement connection for the
proposed upper 2 basement levels to a future basement on No. 224 Canterbury Road is
required. Necessary rights of access are to be created for construction and occupation
purposes.

SYDNEY WATER REQUIREMENTS

87.

A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be
obtained. Application must be made through an authorised Water Servicing Coordinator. Please refer to “Your Business” section of Sydney Water’s web site at
www.sydneywater.com.au then the “e-developer” icon or telephone 13 20 92.
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Following application, a “Notice of Requirements” will be forwarded detailing water
and sewage extensions to be built and charges to be paid. Please make early contact
with the Co-ordinator, since building of water/sewer extensions can be time
consuming and may impact on other services and building, driveway or landscape
design.
The Section 73 Certificate must be submitted to the Principal Certifying Authority
prior to occupation of the development/release of the final plan of subdivision.
AUSGRID

88.

That prior to the issue of a Construction Certificate the applicant must:
88.1. Make a formal submission to Ausgrid by means of a duly completed
Preliminary Enquiry and/ or Connection Application form, to allow Ausgrid to
assess any impacts on its infrastructure and determine the electrical supply
requirements for the development;
88.2. Submit the approval to Ausgrid’s local customer service office for approval to
determine whether the development will affect Ausgrid’s network or
easements www.ausgrid.com.au/Common/Our-network/Accredited-serviceproviders/On-the-job-safety.aspx;
88.3. Provide to the Certifying Authority, Council and Ausgrid a noise assessment
report. The report must address, in relation to the adjacent substation, the
requirements of the amenity or intrusive criteria in section 2.4 of the NSW
Industrial Noise Policy (EPA, 2000)1;
88.4. Demonstrate that the development complies with both the Reference Levels
and the precautionary requirements of the Draft Radiation Protection Standard
for Exposure Limits to Electric and Magnetic Fields 0 Hz â€“ 3 kHz
(ARPANSA, 2006) http://www.arpansa.gov.au/pubs/rps/dr_elfstd.pdf; and,
88.5. Demonstrate that the development is carried out in accordance with ENA EG12006: Substation Earthing Guide (Energy Networks Association, 2006).

CRITICAL INSPECTIONS

89.

The following critical stage inspections must be carried out by the Principal Certifying
Authority (either Council or the Accredited Certifier):
Class 2, 3 or 4 Buildings
89.1. prior to covering of waterproofing in any wet areas, for a minimum of 10% of
rooms with wet areas within the building, and
89.2. prior to covering any stormwater drainage connections, and
89.3. after the building work has been completed and prior to any occupation
certificate being issued in relation to the building.
Class 5, 6, 7, 8 or 9 Buildings
89.4. prior to covering any stormwater drainage connections, and
89.5. after the building work has been completed and prior to any occupation
certificate being issued in relation to the building.

ADDITIONAL INSPECTIONS

90.

Section 81(A) of the EP&A Act 1979 requires that a person having the benefit of a
development consent, if not carrying out the work as an owner-builder, must notify the
principal contractor for the building work of any critical stage inspections and other
inspections that are to be carried out in respect of the building work, as nominated in
this development consent. To arrange an inspection by Council please phone 97899300 during normal office hours.

COMPLETION OF DEVELOPMENT

91.
92.

Obtain an Occupation Certificate/Interim Occupation Certificate from the Principal
Certifying Authority before partial/entire occupation of the development.
Prior to an Occupation Certificate/Subdivision certificate being issued an interim
occupation certificate must be issued for the basement levels of the building on 220-
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222 Canterbury Road (DA-169/2015), including the driveway ramp and street access
to Close Street.
WE ALSO ADVISE:
93.
Should the proposed excavation at the site result in the requirement for a significantly
greater predicted inflow and subsequent dewatering volume, the NSW Office of Water
should be consulted as soon as possible, and an authorisation may need to be obtained
for the activity.
94.
This application has been assessed in accordance with the National Construction Code.
95.
You should contact Sydney Water prior to carrying out any work to ascertain if
infrastructure works need to be carried out as part of your development.
96.
Where Council is appointed as the Principal Certifying Authority, you will be required
to submit Compliance Certificates in respect of the following:
•
Structural engineering work
•
Air Handling Systems
•
Final Fire Safety Certificate
•
Glazing
•
Water Proofing
97.
Any works to be carried out by Council at the applicant's cost need to be applied for in
advance.
98.
Private contractors should submit an application and pay an inspection fee to Council
seven days prior to commencement of any works on the footpath or roadway. No
work should be carried out without Council approval.
99.
The applicant is to ensure that landscaping and hydraulic plans are co-ordinated.
Hydraulic details such as pits, stormwater lines, detention tanks and retaining walls are
to be shown on the Landscape Plan as these can effect layout of garden beds and
plantings.
100. Before you dig, call “Dial before you Dig” on 1100 (listen to the prompts) or facsimile
1300 652 077 (with your street no./name, side of street and distance from the nearest
cross street) for underground utility services information for any excavation areas.
101. Compliance with the National Construction Code does not guarantee protection from
prosecution under “The Disability Discrimination Act” and you must comply with the
Commonwealth Disability (Access to Premises – Buildings) Standard 2010. Further
information is available from the Human Rights and Equal Opportunity Commission
on 1800 021 199.
102. In granting this approval, we have considered the statutory requirements, design,
materials and architectural features of the building. No variation to the approved
design and external appearance of the building (including colour of materials) will be
permitted without our approval.
103. Our decision was made after consideration of the matters listed under Section 79C of
the Environmental Planning and Assessment Act 1979, and matters listed in Council's
various Codes and Policies.
104. If you are not satisfied with this determination, you may:
104.1. Apply for a review of a determination under Section 82A of the Environmental
Planning and Assessment Act 1979. A request for review must be made and
determined within 6 months of the date of receipt of this Notice of
Determination; or
104.2. Appeal to the Land and Environment Court within 6 months after the date on
which you receive this Notice of Determination, under Section 97 or Section
97AA of the Environmental Planning and Assessment Act 1979.
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SURSRVDOVDUHIRUWKHSXUSRVHRIPL[HGXVHGHYHORSPHQWZLWKUHVLGHQWLDODERYHJURXQGIORRU
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 7KH&RXQFLO¶VUHSRUWRQWKHDSSOLFDWLRQVSURSRVHVWKDWWKH\EHDSSURYHGVXEMHFWWRDGHIHUUHG
FRPPHQFHPHQWFRQGLWLRQ &RQGLWLRQ$ UHTXLULQJDVHWEDFNRIPIURPWKHDGMRLQLQJODQG
IRUPHUO\&DQWHUEXU\%RZOLQJ&OXEDW&ORVH6WUHHW WKH%RZOLQJ&OXE 7KDWODQGLV=RQHG5(
EXW&RXQFLOKDVSUHSDUHGDGUDIWDPHQGPHQWWRWKHCanterbury Local Environmental Plan 2012
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 'XULQJHDUO\GLVFXVVLRQVLQUHODWLRQWRWKHGHYHORSPHQWWKH&RXQFLORIILFHUVUHFRPPHQGHGWKDW
WKHSURSRVHGGHYHORSPHQWVKDYHD]HURORWOLQHVHWEDFNWRWKH%RZOLQJ&OXE,QRXURSLQLRQWKDW
VXJJHVWLRQZDVHQWLUHO\DSSURSULDWHLQDOOWKHFLUFXPVWDQFHV7KH]HURORWOLQHSUHFHGHQWKDVEHHQ
HVWDEOLVKHG,WLVLQFRQJUXRXVWKDW&RXQFLOZRXOGQRZUHTXLUHLQFRQVLVWHQF\RIVHWEDFNWUHDWPHQWV
DWWKHIRUPHU%RZOLQJ&OXEERXQGDU\
 7KH%RZOLQJ&OXELVDYHU\ODUJHVLWHZLWKWKHSRWHQWLDOIRUDYDULHW\RIGHYHORSPHQWRSWLRQV
LQFOXGLQJKLJKULVHUHVLGHQWLDO2QHZRXOGH[SHFWWKDWVXFKGHYHORSPHQWZRXOGUHTXLUHJHQHURXV
VHWEDFNVIURPERXQGDULHVWRSURYLGHDGHTXDWHGHHSVRLOSODQWLQJDQGODQGVFDSLQJWRERWKVRIWHQ
WKHLPSDFWRIVXFKKLJKHUGHQVLW\GHYHORSPHQWDQGWRSURYLGHDQDFFHSWDEOHODQGVFDSHGVROXWLRQ
HQVXULQJDFFHSWDEOHDPHQLW\IRUWKHUHVLGHQWVRIZKDWQRGRXEWZLOOEHDODUJHQXPEHURI
DSDUWPHQWVRQWKH6LWH$FFRUGLQJO\ZHFRQFOXGHWKDWWKH&RXQFLOZRXOGEHDFWLQJHQWLUHO\
UHDVRQDEO\LQDSSURYLQJWKHDSSOLFDWLRQVDVVXEPLWWHGDQGZLWKRXWGHIHUUHGFRPPHQFHPHQW
&RQGLWLRQ$5HPRYDORIWKHFRQGLWLRQZRXOGDOVRDOOHYLDWHDQ\VXJJHVWLRQWKDWWKDW&RQGLWLRQ
ZDVLPSRVHGXQIDLUL\WRSURYLGHDEHQHILWWRWKH&RXQFLO
 ,QDGGLWLRQWRWKHLVVXHVDGGUHVVHGDERYHZHKDYHLGHQWLILHGIURPWKHH[LVWLQJSODQQLQJFRQWUROV
DQGRWKHUGRFXPHQWVWKDWWKHUHUHPDLQVWURQJSODQQLQJJURXQGVWRDSSURYHWKHDSSOLFDWLRQVDV
VXEPLWWHGDQGZLWKRXWGHIHUUHGFRPPHQFHPHQWFRQGLWLRQ$
 7KH6LWHVDUH]RQHG%/RFDO&HQWUHDVLGHQWLILHGRQ0DSDQGRIWKH/(37KHDGMRLQLQJ
SURSHUW\WRWKHVRXWKLV]RQHG5(3XEOLF5HFUHDWLRQ$VWKH6LWHVGRQRWVKDUHDERXQGDU\ZLWKD
UHVLGHQWLDO]RQHFODXVHV [L  [LL DQG [LLL RIWKHCanterbury Development Control Plan 2012
'&3 GRQRWDSSO\
 $WWKHWLPHRIVXEPLVVLRQRIWKH'HYHORSPHQW$SSOLFDWLRQVIRUWKH6LWHVWKHDGMRLQLQJSURSHUWLHV
ZHUH DQGFXUUHQWO\VWLOODUH ]RQHG5(DQGDVVXFKQRVHWEDFNZDVUHTXLUHGWREHSURYLGHGWR
WKHVXEMHFWSURSRVHGGHYHORSPHQWGXHWRWKHQHLJKERXULQJ]RQLQJDVRXWOLQHGLQFRXQFLOV'&3
 ,IWKH%RZOLQJ&OXELVUH]RQHGSRWHQWLDOState Environmental Planning Policy No 65—Design
Quality of Residential Apartment Development 6(33 VHSDUDWLRQFDQEHDFFRPPRGDWHG
ZLWKLQWKH%RZOLQJ&OXEDVWKHµPDVWHUSODQ¶HQYLVDJHVVHSDUDWLRQLQWKLVORFDWLRQDWDQ\FDVH
DOORZLQJIRU7KUX6LWH/LQNDQGSHGHVWULDQWKRURXJKIDUH
 7KH&RXQFLOSUHSDUHG0DVWHUSODQLVOLNHO\WREHFRPHREVROHWHLQWKHIDFHRIWKH'HSDUWPHQWRI
3ODQQLQJ6\GHQKDPWR%DQNVWRZQ5DLOZD\&RUULGRU6WUDWHJ\DVWKH%RZOLQJ&OXEKDVEHHQ
HDUPDUNHGIRUµ+LJK5LVH¶GHYHORSPHQWZKLFKZRXOGVHHWKH%RZOLQJ&OXEUHZRUNHGDQGDQHZ
PDVWHUSODQSUHSDUHG

&$

$6-?$6-??

1RYHPEHU

3DFHRI

414

NSW ICAC EXHIBIT

E15-0078-037-0056

E15-0078-037-0056
(

6SDUNH+HLPRUH/DZ\HUV

LA6,),('

L2$'

4'
=RQLQJ0DS([WUDFW
 7KHREMHFWLYHVRI5(3XEOLF5HFUHDWLRQLQWKH/(3DUHDVIROORZV


7RHQDEOHODQGWREHXVHGIRUSXEOLFRSHQVSDFHRUUHFUHDWLRQDOSXUSRVHV



7RSURYLGHDUDQJHRIUHFUHDWLRQDOVHWWLQJVDQGDFWLYLWLHVDQGFRPSDWLEOHODQGXVHV



7RSURWHFWDQGHQKDQFHWKHQDWXUDOHQYLURQPHQWIRUUHFUHDWLRQDOSXUSRVHV

 7KHGHVLJQRIWKHSURSRVHGGHYHORSPHQWVWRRNLQWRFRQVLGHUDWLRQWKH]RQLQJRIWKHDUHDDVDWWKH
WLPHWKHGHYHORSPHQWDSSOLFDWLRQVIRUWKHSURSRVHGGHYHORSPHQWVZHUHVXEPLWWHGWR&RXQFLO$
SRUWLRQRIWKHEXLOGLQJVZDVGHVLJQHGWRDGGUHVVWKLV5HFUHDWLRQDO=RQHWRSURPRWHDKLJKOHYHORI
DPHQLW\WRWKHVRXWKIDFLQJGZHOOLQJVWRHQVXUHWKH\PDLQWDLQHGDQRXWORRNDQGYLVWDVWR
UHFUHDWLRQDOVSDFH
 7KHH[LVWLQJ5(]RQHREMHFWLYHSURSRVHVSXEOLFRSHQVSDFHDQGUHFUHDWLRQDO
SXUSRVHV1RWZLWKVWDQGLQJWKHDERYH&RXQFLOKDVFOHDUO\KDVFRQFHUQVDVWRWKHSUR[LPLW\RIWKH
SURSRVHGGHYHORSPHQWVDQGDOVRWKHDELOLW\IRUIXWXUHUHGHYHORSPHQWDWWKH%RZOLQJ&OXEWREH
DFKLHYHGLQFRPSOLDQFHZLWK6(33
 7KHSURSRVHGGHYHORSPHQWVKDYHEHHQGHVLJQHGWRWDNHLQWRFRQVLGHUDWLRQWKH'&3DQGWKH
&DQWHUEXU\7RZQ&HQWUH0DVWHUSODQGRFXPHQWLGHQWLI\LQJWKH%RZOLQJ&OXEDVSDUNODQG 5( 
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figure 3.1: Poter>tiol site omalgomoton in Canterbury Town Centre

 7KHVXEMHFWGHVLJQLQQRZD\GLPLQLVKHVWKHSRWHQWLDLIXWXUHRSSRUWXQLWLHVRIWKHDGMRLQLQJ%RZLLQJ
&OXEDVLWHQMR\VDODUJHVLWHDUHDRIVRPHPA7KH%RZOLQJ&OXEH[FHHGVPLQLPXPVLWH
DUHDUHTXLUHPHQWVDQGFRXLGPDLQWDLQVXEVWDQWLDOIXWXUHGHYHORSPHQWRSSRUWXQLWLHVGHVSLWHWKHQLL
VHWEDFNVRIWKHGHYHORSPHQWVIURPWKH%RZOLQJ&OXE
 ,QIXUWKHUUHYLHZLQJ&RXQFLOV3XEOLF'RPDLQ6WUDWHJ\WKHSURSRVHGGHYHORSPHQWVKDYH
LQFRUSRUDWHGDWKURXJKVLWHOLQNDOORZLQJSHGHVWULDQVWRWUDYHUVHWKURXJKWKH6LWHVLQWRWKH
µSDUNODQG¶DVHQYLVDJHGLQWKH'&3
 $OOGRFXPHQWVZLWKLQ'&3 &DQWHUEXU\7RZQ&HQWUH%XVLQHVV&HQWUHV$SSHQGLFHV LQGLFDWHWKDW
WKHDGMRLQLQJSURSHUW\LVFODVVLILHGDV2SHQ6SDFH 5( 
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&$

7KLVZLOOWLHLQZLWKWKHSURSRVHGµWKURXJKVLWHOLQN¶RQWKH6LWHV LQGLFDWHGLQJUHHQGDVKOLQH
EHORZ ZKLFKLVGHVLJQHGWRDOORZDFRQQHFWLRQEHWZHHQWKH6LWHVZLWKDQ\HQYLVDJHGIXWXUH
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7KHSURSRVHGGHYHORSPHQWRQWKH6LWHVKDVDOLPLWHGFRPPRQERXQGDU\^LQGLFDWHGEHORZLQ
SLQN ZKHUHE\OLPLWHGDSDUWPHQWVZLOODGGUHVVWKLVIXWXUHSURSRVHGSXEOLFWKRURXJKIDUHDQGZLOO
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