INVESTIGATION INTO THE
PAYMENT OF $4,500 TO
A COUNCILLOR OF AUBURN
CITY COUNCIL
ICAC REPORT
JUNE 2012

INVESTIGATION INTO THE
PAYMENT OF $4,500 TO
A COUNCILLOR OF
AUBURN CITY COUNCIL

		

ICAC REPORT
JUNE 2012

This publication is available on the
Commission’s website www.icac.nsw.gov.au
and is available in other formats for the
vision-impaired upon request. Please advise of format
needed, for example large print or as an ASCII file.
ISBN 978 1 921688 31 7
© June 2012 – Copyright in this work is held by the Independent
Commission Against Corruption. Division 3 of the Copyright Act 1968
(Cwlth) recognises that limited further use of this material can occur for
the purposes of “fair dealing”, for example study, research or criticism, etc.
However if you wish to make use of this material other than as permitted
by the Copyright Act, please write to the Commission at GPO Box 500
Sydney NSW 2001.

Level 21, 133 Castlereagh Street
Sydney, NSW, Australia 2000
Postal Address: GPO Box 500,
Sydney, NSW, Australia 2001
T: 02 8281 5999
1800 463 909 (toll free for callers outside metropolitan Sydney)
TTY: 02 8281 5773 (for hearing-impaired callers only)
F: 02 9264 5364
E: icac@icac.nsw.gov.au
www.icac.nsw.gov.au
Business Hours: 9.00 am - 5.00 pm Monday to Friday

© ICAC

The Hon Don Harwin MLC					
President							
Legislative Council						
Parliament House						
Sydney NSW 2000						

The Hon Shelley Hancock MLA
Speaker
Legislative Assembly
Parliament House
Sydney NSW 2000

Mr President
Madam Speaker
In accordance with section 74 of the Independent Commission Against Corruption Act 1988 I am pleased to
present the Commission’s report on its investigation into the payment of $4,500 to a councillor of Auburn
City Council.
Assistant Commissioner Theresa Hamilton presided at the public inquiry held in aid of this investigation.
The Commission’s findings and recommendations are contained in the report.
I draw your attention to the recommendation that the report be made public forthwith pursuant to section
78(2) of the Independent Commission Against Corruption Act 1988.

Yours sincerely

The Hon David Ipp AO QC
Commissioner
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Summary of investigation and results
This investigation by the Independent Commission
Against Corruption (“the Commission”) concerned an
allegation that in early 2010 Jack Shui Lung Au (also
known as Jack Au), a councillor of Auburn City Council,
accepted $4,500 from Shu Xiang Liang (also known
as Sue Liang; referred to in this report as Ms Liang) in
return for providing assistance to her for a development
application for a restaurant at Harrow Road, Auburn.

Results
Findings are made in chapter 6 of the report that Mr Au
and Ms Liang engaged in corrupt conduct.
The Commission found that Mr Au engaged in corrupt
conduct by accepting $4,500 from Ms Liang sometime
prior to 3 March 2010 as a reward for him having
used his position as a councillor to assist her with her
development application. That assistance involved
arranging meetings with council officers and maintaining
contact with them concerning progress with determining
the application. The Commission also found that Mr Au
engaged in corrupt conduct by accepting the money as
an inducement to use his position as a councillor to help
expedite council determination of Ms Liang’s application.
The Commission found that Ms Liang engaged in corrupt
conduct by paying Mr Au $4,500 intending that he
would keep up to $3,600 of that money for himself as a
reward for his efforts as a councillor in assisting her with
her development application by arranging meetings with
council officers and to encourage him to use his position
as a councillor to help expedite council determination of
her application in the future.

Prosecutions (DPP) with respect to the prosecution of
Mr Au for offences under section 249B of the Crimes
Act 1900. That chapter also contains a recommendation
made pursuant to section 74C(2) of the ICAC Act that
consideration be given to the suspension of Mr Au from
civic office as a councillor of the Auburn City Council
with a view to his dismissal for serious corrupt conduct.

Recommendation that this report
be made public
Pursuant to section 78(2) of the ICAC Act, the
Commission recommends that this report be made public
forthwith. This recommendation allows either presiding
officer of the Houses of Parliament to make the report
public, whether or not parliament is in session.

Chapter 6 of the report contains a statement made
pursuant to section 74A(2) of the Independent Commission
Against Corruption Act 1988 (“the ICAC Act”) that the
Commission is of the opinion that consideration should
be given to obtaining the advice of the Director of Public
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Chapter 1: An outline of the investigation
This investigation concerned an allegation that in early
2010 Auburn City Council councillor Mr Au accepted
$4,500 from Ms Liang in return for providing assistance to
Ms Liang with respect to her development application for a
restaurant at shops 9 and 10 Harrow Road, Auburn.

How the investigation came about
On Wednesday, 3 March 2010, Ms Liang sent the following
email to Mark Brisby, the council’s director of planning and
environment:
I’m inquiring about shop 9 and 10 Harrow rd [sic],
Auburn.
As I know you have been helping me a lot, such as the
first time you did an over time for me, around the time
of New Years I paid $4500 to Jack for 3 of you, $1000
each for that day afternoon overtime, and the $1,500
for the construction certificate fee. So please know I
did all the jobs required of me by the council, as well as
any reports. So I would like to know how long I have to
wait as I know somebody is holding the file. I have been
waiting from before Christmas to now.
Mr Brisby understood the reference to the “3 of you” to be
to him, Glenn Francis, council’s manager of development
assessment, and Mr Au. Both Mr Brisby and Mr Francis
had been in previous contact with Ms Liang and
Mr Au concerning Ms Liang’s development application.
Mr Brisby immediately brought the email to the attention
of Mr Francis and John Burgess, the council’s general
manager. Both Mr Brisby and Mr Francis told Mr Burgess
that they had no knowledge of the payments referred to
in the email and denied receiving any money from, or on
behalf of, Ms Liang.
Mr Burgess reported the matter to the Commission. His
report was made under section 11 of the the ICAC Act,
which requires the principal officer of a public authority to
6

report matters that the principal officer suspects involves or
may involve corrupt conduct.
Before determining what action to take, the Commission
sought further information from Mr Burgess. As the
email of 3 March 2010 referred to payment for overtime,
the information sought included whether there was any
arrangement whereby council or council staff would be
compensated by a developer for any work done for the
developer after hours. Mr Burgess advised there was no
such arrangement.

Why the Commission investigated
One of the Commission’s principal functions, as specified
in section 13(1)(a) of the ICAC Act, is to investigate any
allegation or complaint that, or any circumstances which in
the Commission’s opinion imply that:
i.

corrupt conduct, or

ii.

conduct liable to allow, encourage or cause the
occurrence of corrupt conduct, or

iii. conduct connected with corrupt conduct,
may have occurred, may be occurring or may be about to
occur.
The Commission’s role is explained in more detail in
Appendix 1. Appendix 2 sets out the approach taken by the
Commission in determining whether corrupt conduct has
occurred.
The assertion by a developer that she had paid money to
council officials was serious. Depending on the purpose of
the payment, it could constitute corrupt conduct within the
meaning of the ICAC Act.
In these circumstances, the Commission decided it was in
the public interest to conduct an investigation to establish
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whether Ms Liang had paid any money to any council
official and, if so, whether she or any council official
accepting such a payment had engaged in corrupt conduct,
and whether there were any corruption prevention issues
that needed to be addressed.

Conduct of the investigation
During the course of the investigation, the Commission:
•

obtained documents from various sources by
issuing 11 notices under section 22 of the ICAC
Act (requiring production of documents)

•

interviewed and/or obtained statements from eight
persons

•

$1,500 was for the fee for a construction certificate to be
issued by the council.
The Commission also took evidence from Mr Au in a
compulsory examination. In summary, his evidence was that:
•

he had never sought or received money from anyone
in return for doing anything at the council in relation
to a development application

•

he arranged at least one meeting at the council
between Ms Liang and council officials to discuss
her development application

•

he had a number of communications with Mr Brisby
and Mr Francis about the development application

•

Ms Liang made two separate payments to him, one
of $2,500 and another of $2,000, for building advice
he gave her in his capacity as a licensed builder and
for pest inspections he conducted

•

no invoices or receipts were provided to Ms Liang
and no written report containing any building advice
was prepared

•

he could not remember any conversation with
Ms Liang in which she gave him money to thank him
for organising a meeting with council officials and to
pay those officials.

conducted two compulsory examinations.

Mr Brisby and Mr Francis were interviewed. Both denied
receiving any money from Ms Liang or Mr Au, and denied
having any knowledge of any payment made by Ms Liang
to Mr Au other than the information contained in the
email of 3 March 2010. Each noted that they had met
with Mr Au and Ms Liang to discuss her development
application and had discussions and email communications
with Mr Au concerning the application.
The Commission initially took a statement from Ms Liang
and then took evidence from her in a compulsory
examination. In summary, her evidence was that she had
discussions with Mr Au about progressing a development
application that she had submitted to the council, and
that Mr Au had arranged for her to meet with himself,
Mr Brisby and Mr Francis to discuss the application. On a
subsequent occasion, sometime prior to Chinese New Year
2010, she gave Mr Au four envelopes; three containing
$1,000, and the fourth containing $1,500. She told him that
the envelopes containing $1,000 were for him, Mr Brisby
and Mr Francis to show her gratitude for the things they
had done for her outside council office hours, and the

While Mr Au agreed that he had received $4,500 from
Ms Liang, there was clearly conflicting evidence about the
purpose of the payment.

The public inquiry
The Commission reviewed the information that had been
gathered during the investigation and the evidence given at
the compulsory examinations. After taking into account this
material and each of the matters set out in section 31(2) of
the ICAC Act, the Commission determined that it was in
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the public interest to hold a public inquiry. In making the
determination, the Commission had regard to the following
considerations:
•

it was necessary to establish the purpose for
which Ms Liang gave money to Mr Au and
whether Mr Au had acted corruptly in accepting
money from her

•

public exposure of the matter might act as a
deterrent to others who might offer or make
private payments to council officials

•

while there was a risk of prejudice to the
reputation of the persons concerned, that risk
was not “undue” in the circumstances.

The public inquiry took place over three days, commencing
on Tuesday, 27 March 2012. Theresa Hamilton, Assistant
Commissioner, presided at the inquiry and Mark Lynch
acted as Counsel Assisting the Commission. The
Commission heard oral evidence from five witnesses.
At the conclusion of the public inquiry, Counsel Assisting
prepared submissions setting out the evidence and the
findings and recommendations that the Commission could
make based on the evidence. These submissions were
provided to all relevant parties. The responses received by
the Commission have been taken into account in preparing
this report.

A note on the evidence
Mr Au was not a satisfactory witness. His evidence
was often evasive and unresponsive. Ms Liang has poor
English language skills and gave evidence through an
interpreter. Her evidence was, on occasions, confusing and
inconsistent. The Commission has accordingly approached
their evidence with caution and given particular regard to
facts that are common ground or are supported by other
reliable evidence as well as overall probabilities.

8

ICAC REPORT Investigation into the payment of $4,500 to a councillor of Auburn City Council

Chapter 2: Some background information
This chapter sets out some background information
concerning Mr Au, his responsibilities under the Auburn
City Council code of conduct and the Auburn City Council.

•

council officials must act lawfully and honestly

•

council officials must ensure that development
decisions are properly made and that parties
involved in the development process are dealt
with fairly. They must avoid any occasion for
suspicion of improper conduct in the development
assessment process

•

council officials must avoid conflicts of interest

•

council officials must not seek or accept a bribe or
other improper inducement or accept any gift or
benefit that might create a sense of obligation on
their part or may be perceived to be intended or
likely to influence them in carrying out their public
duties.

Mr Au
Mr Au has been a councillor of Auburn City Council since
2004. He also served two terms as deputy mayor between
2009 and 2011. In his capacity as a councillor, he is a
“public official” as defined in the ICAC Act.
As an elected councillor, from time-to-time, Mr Au
represents the interests of his constituents by liaising
with council planning officers in respect to various
issues, including development applications. This includes
organising meetings between applicants for development
consent or their representatives and council officers who
are tasked with the consideration and final determination
of development applications on behalf of the council. This
is part of his official functions as a councillor.
Mr Au told the Commission that he was also a licensed
builder and pest controller. In 2009 and 2010, he was
employed by AA1 Building Pest Solutions Pty Ltd. The
company was operated by Mr Au’s sister, May Shum, who
was the sole director and secretary of the company. Mr Au
was the only employee of the company.

The code of conduct
Section 440 of the Local Government Act 1993 requires
every council to adopt a code of conduct that incorporates
the provisions of the Model Code of Conduct for Local
Councils in NSW. Auburn City Council has adopted such
a code of conduct. Part B of the code sets out a number of
standards of conduct that are required of council officials,
including councillors. Relevant standards of conduct
include the following:
•

council officials must not conduct themselves in
carrying out their functions in a manner that is
likely to bring the council into disrepute

The code notes that failure by a councillor to comply with
the standards of conduct can constitute misbehaviour
and that the Local Government Act 1993 provides for
suspension of councillors from civic office for up to six
months for proven misbehaviour.

Auburn City Council
The Auburn City Council area includes the suburbs of
Auburn, Berala, Wentworth Point, Lidcombe, Newington,
Regents Park and Silverwater. It is situated approximately
17 kilometres from the Sydney central business district
and six kilometres from Parramatta. It has a business
community with a mix of commercial, retail and light
industrial activities.
According to the council’s 2010–2011 annual report, the
council has a population of over 78,000 residents, of whom
53.2 per cent were born overseas and come from more
than 124 countries (China is among the top countries of
birth of these residents). Over 66 per cent of residents
speak a language other than English.
One of the issues highlighted by this investigation is
the difficulty people with poor English language skills
and little knowledge of the planning process can have
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in negotiating the relatively complex requirements for
obtaining development consent. This can create potential
corruption risks. One risk is that less scrupulous individuals
may seek to overcome some of the complexities, and the
delays in obtaining final approval that the complexities may
entail, by offering money or some other benefit to a public
official in return for the public official overlooking particular
requirements or to facilitate a more speedy determination
of their application. There is a related corruption risk
that unscrupulous public officials may seek to exploit
poor understanding of legal requirements and appropriate
standards of conduct by soliciting money or other benefits
in return for promising to ensure approval is granted. While
the Commission has not made any recommendations in this
report to address these risks, the issue has been addressed
in several previous public reports (including Investigation
into the offer of a corrupt payment to an officer of Strathfield
Municipal Council (Operation Centurion) and Investigation
into the corrupt conduct of a Willoughby City Council
officer (Operation Churchill)), and corruption prevention
recommendations have been made to councils and the
Division of Local Government to deal with this issue.

10
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Chapter 3: Events prior to 14 February 2010
Ms Liang claimed she made a payment of $4,500 to
Mr Au sometime prior to Chinese New Year, which
occurred on 14 February 2010. This chapter examines
events prior to that date.
Both Ms Liang and Mr Au agreed that they first met through
a real estate agent. Ms Liang wanted advice about whether a
property contained asbestos and, if so, whether it presented
any danger. The real estate agent introduced her to Mr Au as
a person who could provide her with advice. This occurred
sometime in either late 2008 or early 2009.

The Harrow Road development
The property at 1–5 Harrow Road, Auburn, is a
commercial building close to the Auburn Central shopping
centre. It is a multi‑storey building, with the ground, first
and second floors designed for retail usage, and the third
and fourth floors designed for use as offices.
In 2009, Ms Liang occupied two adjoining shops on the
premises. No business was then being conducted from
either shop. She wished to remove the timber frame
dividing wall that separated the two shops in order to
create one space with enough room to allow for the
creation of a restaurant, bar, four karaoke rooms and a
small bakery shop.
As a result of her previous dealing with him, Ms Liang
knew that Mr Au was a councillor with the council. She
told the Commission she contacted him in about August
2009, seeking his assistance to progress her application “...
in a legal way but in a shorter period”. Time was important
to her because she only had a short rent‑free period for the
premises, and once that period expired she would have to
pay rent without being able to generate any financial return
until the proposed business was up and running. According
to Ms Liang, Mr Au told her to submit the application and
pay the council fee and then he would talk to her about it.
He also referred her to some contractors he recommended
she use and gave her some advice about the proposed
kitchen area.

Mr Au agreed that Ms Liang was anxious that her
application be approved quickly as any delay would cost
her money. He told her that it would be a matter for the
council planning department to determine whether the
application should be approved and that he had no power or
influence over the planning department.
A development application was submitted to the council on
24 September 2009. The nature of the application meant
that it would be determined by council planning officers
rather than by councillors.
Ms Liang told the Commission that sometime after the
application was lodged she contacted Mr Au and asked
him how long it would take before the application was
approved. Mr Au said he would make enquiries and
arranged a meeting.

The meeting of 14 October 2009
On 14 October 2009, there was a meeting at the council
offices involving Mr Au, Mr Francis, Mr Brisby and
Ms Liang. The meeting, which was held at Mr Au’s
request, occurred between 5.00 pm and 6.00 pm.
The purpose of the meeting was to discuss Ms Liang’s
development application, the approval process and what
matters she needed to address. Both Mr Brisby and
Mr Francis told the Commission that it was not uncommon
for councillors to request such meetings on behalf of
applicants for development applications
Mr Brisby told the Commission that Ms Liang’s concerns
relating to an application for a liquor licence were
discussed and that both he and Mr Francis explained the
need for toilets for both men and women to be included
in the development. Mr Francis recalled that Ms Liang
appeared to be confused about the approval process and
what she needed to address in order to get approval.
There is no suggestion that anything untoward occurred
at this meeting.

ICAC REPORT Investigation into the payment of $4,500 to a councillor of Auburn City Council

11

CHAPTER 3: Events prior to 14 February 2010

The Lions Club dinner
In 2009, Mr Au was president of the Sydney North West
Lions Club, which sometimes organised charity events.
Ms Liang told the Commission that shortly after she lodged
her development application with the council, Mr Au
invited her to attend a club fundraising event and that she
made a donation of $2,000. She told the Commission she
believed that if she made a donation then Mr Au would in
turn help her with respect to her development application.
She did not, however, say anything about this to Mr Au,
and Mr Au never made his help conditional on her making
a donation.
Mr Au agreed that Ms Liang attended the event and
that she donated $2,000 in addition to paying for a table.
He said this occurred prior to Ms Liang contacting him
about her development application. However, given that
he said the function occurred in November 2009, and
the application was lodged with the council in September
2009, this cannot be correct. The Commission is satisfied
that the invitation occurred after Ms Liang had sought
Mr Au’s assistance with her development application and
after the October meeting at the council. There is no
evidence, however, that Mr Au linked the invitation to
the event or the donation to any assistance he might give
Ms Liang with respect to her development application.

Deferred commencement
By way of notice dated 12 November 2009, Ms Liang
was advised that development consent had been granted
subject to “deferred commencement” conditions. This
meant that specific conditions needed to be met before
building work could commence or the use of premises
permitted by the consent could commence. The
conditions required amendment of the plans to delete the
proposed bakery shop and required submission of both an
acoustic and vibration report and a security management
plan. Condition 12 noted that site works were not to
commence until such time as a construction certificate
for the proposed works was issued by the council or an
accredited certifier. Condition 28 provided that use of the
premises proposed by Ms Liang was not to commence
until all terms of the consent were satisfied.

The 7 December and 16 December 2009
meetings
At 12.37 am on 7 December 2009, Mr Au sent an email
to Mr Francis requesting a meeting at 4.00 pm that day
to discuss the Harrow Road development application
and a pre‑lodgement application with respect to another,
unrelated site.
This was one of a number of emails concerning this matter
that Mr Au sent to council officials at an early hour. He
explained that due to his work and charity commitments he
12

often did not get home until late and therefore the early
morning was often the most convenient time for him to
send emails.
Mr Francis told the Commission he met with Ms Liang
at the council offices at 4.00 pm that day. Mr Au did not
attend. During the meeting, Mr Francis discussed the
deferred commencement conditions with Ms Liang and
what she needed to do to comply with them. The meeting
took about one hour.
Mr Brisby and Mr Francis recalled attending another
meeting at the council offices on 16 December 2009 with
Ms Liang and Mr Au. The purpose of the meeting was
to discuss the deferred commencement conditions and
Ms Liang’s desire to operate the business 24 hours-a-day.
Mr Au agreed that the meeting was arranged at his
request. Ms Liang could not recall this meeting. She
said, however, that she had contacted Mr Au a number
of times to see if the assessment process could be made
quicker.

Councillor Au’s further enquiries
On 29 January 2010, a further development application
was lodged by Ms Liang, which proposed adding a sushi
bar for takeaway food. At 1.40 am on 31 January 2010,
Mr Au sent an email to Mr Brisby and Mr Francis asking
when the construction certificate would be issued and
whether the restaurant and sushi bar could operate
24 hours-a-day. He told the Commission that he sent
the email in response to Ms Liang asking him to find out
what was happening with her application and whether she
would be able to operate 24 hours-a-day.
On 3 February 2010, Mr Francis responded to Mr Au’s
enquiry by sending him an email setting out the deferred
commencement conditions and noting that they had to be
satisfied before the consent could operate. The email also
noted that a construction certificate could not be issued
until the consent was made operational and proposed
amendments submitted and approved.
Shortly after receiving this email, Mr Au forwarded it
to Ming Hseih (also known as Addison). Addison is
an architectural design consultant who was assisting
Ms Liang with development compliance and meeting
the deferred commencement conditions. Mr Au said he
sent the email to Addison, as Ms Liang could not read
English and she had asked him to send written material
to Addison. Addison responded by email to Mr Au that
amended plans, together with the acoustic report and
security management plan, had been lodged with the
council and queried why the documents had not been
received by Mr Francis.
It appears that Ms Liang had submitted these documents
to the council on 18 January 2010. Due to a computer
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error, relevant council officials did not become aware that this
information had been received until 3 February 2010.

material, which was submitted on 18 January 2010, to
the relevant council officers.

At 12.32 am on 5 February 2010, Mr Au sent the following
email to Mr Brisby, Mr Francis, Mr Burgess and other
councillors:

Mr Brisby told the Commission he understood the
reference to “speed up the process” to mean resolving
outstanding issues but, given his normal communications
with Mr Au, he did not understand it to mean doing so at
a faster rate than normal.

John, Mark and Glenn, I appreciate that you do a bit of
investigation to find out to where the documents have gone.
Improvements must be made to make the whole process
more efficient and effective. The applicant has followed
proper procedure, but the documents have never reached the
right staff. We have to help the business people to employ
people in our area, but they have faced a lot of difficulties
in applying to set up a business! Time is money! All
unnecessary delay cost [sic] the applicant a lot of money!
I expect an urgent reply to fix the case. Thank you.
Mr Au sent the email as a result of Ms Liang complaining
to him about the delay and because the delay was costing
her money, as she had to pay rent without being able to
generate any income from the proposed business. He said
he believed it was appropriate in circumstances where a
delay had been caused by a council computer error that
there be an investigation by the council to find out what
happened. He sent the email to other councillors so that it
was “transparent”, that “...I am doing a job for the applicant
and, and, and the resident”. Counsel for Mr Au submitted
that it was entirely appropriate for Mr Au to raise this matter
in the way he did, and that it was appropriate to send the
email to other councillors as they bore ultimate democratic
accountability for any council inefficiency. It is accepted that
neither the email itself nor its circulation to other councillors
would be improper or inappropriate unless Mr Au was
motivated by any reward he had received or expected to
receive from Ms Liang.
By letter dated 5 February 2010, the council advised
Ms Liang that the further documentation submitted in
January 2010 did not satisfy a number of the deferred
commencement conditions.
At 12.36 am on 8 February 2010, Mr Au sent an email to
Mr Brisby and Mr Francis suggesting they set up a meeting
to “sort out all the barriers” in order to “speed up the
process”. At his compulsory examination, Mr Au said one
of “the barriers” was satisfying the council that the karaoke
bar would be sufficiently soundproofed but could not recall
if there were other barriers. He wanted a meeting to ensure
the council officers assessing the matter fully understood
how the soundproofing would be installed. He wanted to
“speed up the process” because he knew Ms Liang was
paying interest on borrowed money and she wanted a
meeting so that everyone could understand what issues were
outstanding so that they could be sorted out quickly. At the
public inquiry, Mr Au said he asked for the process to be
sped up to make up for the time lost in getting the additional

Mr Francis responded to Mr Au’s email later on
8 February 2010 by emailing Mr Au a chronology of the
assessment process.
At 1.28 am on 10 February 2010, Mr Au sent an email
to Mr Brisby and Mr Francis, asking them to meet with
Ms Liang at 4.30 pm that day “to sort out relevant
issues”. He told the Commission that he asked for
the meeting in response to a request made to him by
Ms Liang.
The meeting requested by Mr Au was held on
10 February 2010 at the council offices. The meeting
took about one hour. Mr Au, Mr Brisby, Mr Francis
and Addison attended. Ms Liang said she did not attend
the meeting because her poor English meant she would
not have understood what was said and she therefore
left it to Addison to represent her interests. She said
he reported back to her about how the application was
progressing.
It is clear from the above that Mr Au was active in
communicating with council officers on behalf of
Ms Liang. He requested and attended a number of
meetings where her application was discussed. It is clear
from the emails of 5 February 2010 and 8 February
2010 that he was impatient about any delay because he
understood the longer it took to get approval the more it
would cost Ms Liang. He knew that she wanted to get
quick approval for her application in order to save money.
There is no evidence, however, that anything improper
occurred at any of the meetings or that Mr Au made any
improper representations to the council officers dealing
with Ms Liang’s application. Neither of the council
officers with whom Mr Au dealt considered his actions
inappropriate or inconsistent with the representative role
played by councillors.
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Chapter 4: The payment
This chapter examines how Ms Liang came to give money
to Mr Au.

commencement conditions and before the meeting at the
council on 10 February 2010.

There is no dispute that Ms Liang paid Mr Au money and
that the payment was made in cash. None of the money
was passed on to Mr Brisby or Mr Francis, and there
is no evidence either of the two men ever sought any
payment from Ms Liang and no suggestion is made that
they engaged in any impropriety. There was some conflict
in the evidence as to whether the payment was $4,000
or $4,500, and whether there was one or two payments
made. It was also not clear on what actual date the
payment or payments were made. The main issues to be
resolved, however, were Ms Liang’s purpose in paying the
money and the basis on which Mr Au accepted the money.

Xiang Lin Lam (also known as Benny Lam) also attended
the meal. Mr Lam is a self-employed builder who worked
on the Harrow Road premises for Ms Liang. He recalled
attending a Chinese restaurant in Auburn with Ms Liang
and Mr Au sometime prior to Chinese New Year 2010. He
was unable to assist with how much money was paid or,
indeed, whether any money was paid as he did not witness
any relevant transaction. Ms Liang said she made the
payment when Mr Lam was absent from the table.

If the money was paid and accepted as a reward for Mr Au
exercising or having exercised his official functions as a
councillor to benefit Ms Liang, then the conduct of both
Ms Liang and Mr Au could be corrupt conduct for the
purpose of the ICAC Act.

The amount and number of
payments
In her initial statement to the Commission, Ms Liang said
that just prior to Chinese New Year 2010, which occurred
on 14 February that year, she invited Mr Au to a restaurant
in Auburn where they had a meal. While at the restaurant,
she gave Mr Au three plain white envelopes, each
containing $1,000 in cash, and a fourth envelope containing
$1,500 in cash. At her compulsory examination and in the
public inquiry, however, she said that she was not sure
whether the $1,500 was paid on another day.
She was not sure on what actual date the meeting at the
restaurant took place. At the public inquiry, she said it
may have occurred before she received the council’s letter
of 5 February 2010, advising that the further information
she had submitted did not satisfy a number of the deferred
14

In his compulsory examination, Mr Au said that Ms Liang
paid him $2,500 on one occasion and $2,000 on a separate
occasion. He could not recall if any of the payments
occurred at a restaurant and had no memory of being at
a restaurant with Ms Liang and Mr Lam. At the public
inquiry, he initially said that there had been two payments
each of $2,000. The first was in late 2009 and the second
in early 2010. When the evidence he had given at his
compulsory examination was drawn to his attention, he
initially maintained that it was his recollection that he
received two payments of $2,000 each but later conceded
that one of the payments could have been for $2,500.
Taking into account Ms Liang’s certainty that she gave
Mr Au $4,500 and his concession that he could have
received $4,500, the Commission is satisfied that Ms Liang
paid Mr Au a total of $4,500. Given the uncertainty in the
evidence and the lack of any reliable documentary evidence,
it is not possible to determine whether the $4,500 was made
by way of one or two payments.
It is not possible to determine with any accuracy when
payment occurred. Although Ms Liang placed payment
sometime prior to Chinese New Year, which took place on
14 February 2010, she was not able to say how many days
prior to that date payment was made. Mr Lam could not
provide a date for the meal at the restaurant other than
that it could have been up to one month prior to Chinese
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New Year. This would place the occasion sometime in
early 2010. Mr Au claimed the first of two payments was
made in late 2009 and the second in early 2010. Ms Shum,
Mr Au’s sister and the owner of the company for which
he worked, provided a business document purporting to
evidence that two payments were made by Ms Liang, one
on 15 January 2010 and one on 2 February 2010. For the
reasons given later in this report, however, no reliance can
be placed on this document. What is clear is that payment
occurred prior to the email that Ms Liang sent on 3 March
2010, which referred to the payment.
Given the difficulty in establishing when payment occurred,
it is not possible to determine whether it was prior to
Mr Au sending his email of 5 February 2010 or his email of
8 February 2010 asking council officers to “speed up the
process”.

What was the money for?
Ms Liang’s evidence
At 10.47 am on Wednesday, 3 March 2010, Ms Liang sent
the email to Mr Brisby, (see page 6 of this report). The
email claimed that she had paid $4,500 to “Jack”, with
three people to each get $1,000 for “afternoon overtime”,
and the remaining $1,500 for a construction certificate. The
email went on to enquire, “so I would like to know how
long I have to wait as I know somebody is holding the file”.
Counsel for Mr Au submitted that Ms Liang’s purpose in
sending the email was to cause harm to Mr Au by making a
false accusation she had paid him money. It was submitted
she did this because she had come to the view that he
was responsible for holding back her file. The Commission
rejects this submission. If Ms Liang had wanted to make
a false accusation to harm Mr Au, it beggars belief that
she would do so in such a way as to incriminate herself in
any wrongdoing. It would have been sufficient for such a
purpose for her to have reported either to council officers

or the Commission that Mr Au asked her for money for
having arranged meetings with council officers or to speed
up consideration of her application and that she refused.
An inference to be drawn from the email is that, in making
the payment, Ms Liang was motivated both by a desire to
reward work already done and to speed up determination
of her application.
In her initial statement to the Commission, Ms Liang said
she invited Mr Au to the restaurant because she was not
happy with the lack of progress with her development
application. She said she did not tell him this but instead,
when at the restaurant, told him, “because you guys have
worked hard for me and done the overtime I want to give
you a reward to thank you for doing me a favour”. She
then gave him three envelopes each, containing $1,000, and
told him, “there are three and I want each of you to have
one”.
She paid the money on her own initiative and not as a
result of being asked to do so by Mr Au or any other
person.
At her compulsory examination and the public inquiry,
Ms Liang said the payment was to thank Mr Au for helping
her with advice about her application and for arranging the
meeting with Mr Brisby and Mr Francis. The money was
also to compensate Mr Au, Mr Brisby and Mr Francis for
meeting with her after 4.00 pm, which she said regarded
as being outside normal council office hours. Although
she made it clear to Mr Au that Mr Brisby and Mr Francis
were to each receive an envelope, she said that she told
Mr Au that it was up to him how much he paid Mr Brisby
and Mr Francis. She said she left it up to him to decide
because “... I didn’t know who had worked for me, who
hasn’t worked, who hasn’t done things for me”. Neither
Mr Au, Mr Brisby nor Mr Francis were entitled to any
overtime payment from Ms Liang and there is no evidence
that any of them asked her for such a payment.

ICAC REPORT Investigation into the payment of $4,500 to a councillor of Auburn City Council

15

CHAPTER 4: The payment

The 3 March 2010 email enquired how long Ms Liang
needed to wait until her application was approved and
made reference to someone holding her file. At her
compulsory examination and the public inquiry, she said at
the time she gave money to Mr Au she thought someone,
possibly Mr Au, was holding back the council file dealing
with her development application and, thereby, delaying
completion of the assessment process. This indicates the
possibility that the payment was also intended by Ms Liang
to act as an inducement to those officers to speed up
deliberation of her application.
It was put to her at the public inquiry that the substance of
the 3 March 2010 email message suggested that, in return
for having made the payment, Ms Liang was expecting
some special treatment. She responded to this suggestion
by saying, “I only hoped that they would do it according to
a proper process, not holding back my file”.
In her compulsory examination, Ms Liang said the $1,500
payment she gave to Mr Au included $900 for the council
fee for a construction certificate. The balance of $600
was for Mr Au “...because he has done things for me so I
was thinking of giving him that money or maybe to make
things faster...”, although Ms Liang did not claim she had
said this to Mr Au. This evidence supports the proposition
that her intention was both to reward Mr Au for what
he had already done in his role as a councillor and to
encourage him to arrange for a speedier determination of
her application.
At the public inquiry, Ms Liang denied the money she
gave Mr Au was to encourage a quick resolution for
her application. She said, however, that she was certain
someone at the council was holding back her file, although
she did not know if that was Mr Au or someone else. She
told the Commission that, “I thought why the file is, was
still being held back is because I haven’t paid the money
for the overtime”. She said in relation to the payments
intended for Mr Au, Mr Brisby and Mr Francis that, “...I
did not pay them to do something for me … I paid them
after they’ve done something for me. I do it hoping that in
future they will give me the proper, let me know proper
procedure how to do these things”. Later, she said that she
paid Mr Au because she believed that, if she did not do so,
he would continue to hold back her file.
Ms Liang was anxious to get her application approved as
soon as possible so that she could open her business and
generate income in order to meet her rental payments.
She was clearly concerned that someone at the council
was holding back her file, thereby delaying approval of her
development application. She thought that person was
probably Mr Au but could also have been Mr Brisby or
Mr Francis. She thought the reason her file was being
held back was because she had not compensated Mr Au,
Mr Brisby or Mr Francis for their previous assistance and
16

that she needed to do so in order to have her application
progressed. It is also clear from the evidence that she hoped
that, by making the payment, the determination of her
application would be sped up by Mr Au’s intervention. The
Commission is satisfied that Ms Liang intended for at least
part of the $4,500 to be reward for Mr Au’s efforts as a
councillor in assisting her with her application by arranging
meetings with council officers and to encourage him to
use his position as a councillor to help expedite council
determination of her application in the future.
She had an understanding that what she was doing was
unacceptable because she feared Mr Brisby and Mr Francis
might lose their jobs if she paid them too much because she
didn’t know how much was within the “legal limit”. She
told Mr Au she didn’t want anyone to lose their jobs over
the payment.
A subsidiary issue for determination is how much of the
money Ms Liang intended Mr Au to keep for himself. It is
clear from her evidence that she wanted him to keep one
of the envelopes containing $1,000. It is also clear from her
evidence that she left it up to Mr Au to determine how
much money to give to Mr Brisby or Mr Francis or indeed
whether he gave them any money at all. The Commission
is satisfied that she was content for Mr Au to keep up to
$3,000 for himself. There remains the $1,500 that Ms Liang
said she gave to Mr Au for a construction certificate. There
was some evidence that Ms Liang had already paid the
fee for a construction certificate, however, she told the
Commission she had been confused about whether she
had previously paid or not. Having already admitted making
payments to Mr Au, there is no reason for Ms Liang to
have lied about telling Mr Au the money was the fee for
a construction certificate. She also admitted, however,
that she understood the certificate would cost $900 and
she intended that Mr Au should keep the balance of $600
for himself. The Commission is therefore satisfied that
Ms Liang intended that, of the $4,500 she gave Mr Au, he
would keep up to $3,600 for himself.

What was the money for?
Mr Au’s evidence
Although Mr Au agreed he received money from Ms Liang,
he said it was payment for building and pest control advice
he gave to her with respect to the Harrow Road premises.
He denied ever being offered or receiving money for
doing anything at the council in relation to a development
application or that Mr Liang gave him any money for a
construction certificate. He certainly did not make any
payment to the council for a construction certificate. At
one stage in his compulsory examination, he said he was
certain that Ms Liang never asked him to give any money
to Mr Brisby or Mr Francis but later claimed he could not
remember such a conversation. It is extremely unlikely that
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Mr Au would have forgotten a conversation concerning the
payment of money to officers who worked for a council of
which he was a councillor.
Mr Au told the Commission that he provided building
and pest control advice to Ms Liang and building advice
to Addison. This necessitated him attending the site on
from 10 to 15 occasions. He was vague as to the specific
advice he provided other than that it consisted of advice
about removal of a non‑structural internal wall, whether
the building complied with Building Code of Australia
standards, how to mitigate any noise from the premises,
and the best place to locate the toilets, bar and kitchen to
minimise the cost of plumbing. He was unable to recall
what advice he had given on specific visits. He said he also
undertook a number of pest inspections.
In all instances, the advice he provided was verbal and he
did not create or provide any written reports. He said he
provided clients with a written report only if they requested
one, and Ms Liang did not ask him for any written reports.
He said he may have made notes about his inspections in
his diary but could not locate the diary and believed he had
thrown it away.
Mr Au said he normally charged $400 for each building
or pest inspection site visit, irrespective of whether he
provided a verbal or written report. While he did not
discuss with either Ms Liang or Addison that he would
charge $400 for each site visit, he said Ms Liang would
have known the amount he charged as a result of his
initial dealing with her when she requested advice about
another property. Although he could not recall whether he
had issued her with any invoice or receipt for the previous
matter, he recalled that she had paid him $400.
Mr Au did not issue any invoices to Ms Liang nor did he
provide her with any receipts for the money she paid. He
said he did not provide any receipts because Ms Liang did
not ask for any.
Mr Au said that on the first occasion Ms Liang paid him
she told him the money was for overtime. Mr Au told
the Commission he had not worked any overtime for
Ms Liang. Although there was no other conversation about
the purpose of the payment, he said he understood the
money was for the building and pest control advice he had
provided. He received the money in an envelope. He did
not discuss money with Ms Liang between the first and
second payments even though he did not consider the first
payment was sufficient to pay for the between 10 and 15
site visits he had made. The second payment was also in an
envelope. When she gave him the envelope, she did not say
what the money was for but he understood it was for the
site visits he had made. Although he did not consider either
payment was sufficient to cover all the inspections he had
conducted, he did not raise this with Ms Liang because he
understood she was having difficulty in raising money.

He said that he passed both envelopes he received
from Ms Liang to his sister, Ms Shum, the owner of the
company for which he worked. He claimed he did so
without opening the envelopes.

The 2 February 2010 document
In 2009 and 2010, Ms Shum was the owner of AA1
Building Pest Solutions Pty Ltd. In September 2011,
about one month after Mr Au had given evidence in
his compulsory examination, Ms Shum provided the
Commission with a document dated 2 February 2010,
which is reproduced on the following page. It purports to
show that:
•

15 site visits were made to the Harrow Road
premises for building and pest consultation

•

the total cost of the work done was $6,000 (being
$400 per site visit)

•

a $1,500 discount was applied

•

two payments were made; one of $2,500 on
15 January 2010 and one of $2,000 on 2 February
2010.

Ms Shum gave evidence at the public inquiry. She initially
said she had typed the document on 2 February 2010.
Later, she said she could not remember when she typed
the document. She typed the document using information
provided by Mr Au. He had told her that he had visited the
site 15 times, that he was charging $400 per visit, and how
much had been paid. She initially told the Commission that
Mr Au had told her to give a $1,500 discount because of
the amount of work done. Later in her evidence, she said
that she decided to give the discount, before again claiming
that it was her brother who told her to give the discount.
She said the document was created as a receipt because
the client had requested a receipt, but was unable to say
how she knew the client had requested a receipt. This
was contrary to Mr Au’s evidence that Ms Liang had
never requested a receipt. Indeed, he claimed he had not
seen the document until it was shown to him at the public
inquiry. If the document had been created at Ms Liang’s
request, it would be expected that it would have been given
to her at some stage. The document was never provided
to Ms Liang. Ms Shum said she did not issue any receipt
after the first payment on 15 January 2010 because she
understood Mr Au would have further work to do on the
development.
Ms Shum claimed that she saved the document on her
computer.
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The Commission obtained the computer that Ms Shum
said she had used to create the document. An examination
of the computer conducted by an expert computer forensic
examiner, which included reviewing deleted items, failed to
locate the document. A number of other, unrelated, AA1
Building Pest Solutions Pty Ltd invoices were located on
the computer. They were in completely different formats
from the document dated 2 February 2010 produced by
Ms Shum.
Ms Shum was asked to explain why the document could
not be located on her computer. She said it was possible
the computer had broken down and she had borrowed a
computer from a friend to create the document, but claimed
she could not recall whether that was in fact the case. This
evidence is fanciful and is rejected by the Commission.
Ms Shum claimed she could not remember where she
obtained the document in order to give it to Commission
investigators. She denied that it was given to her by Mr Au
or that it was created in a dishonest attempt to suggest
Ms Liang owed $6,000 for site inspections or that it had
been created after she became aware of the Commission’s
investigation.
She was unable to provide any business records that
supported any of the information contained in the
document. She said she recorded the amounts given to her
by Mr Au in her diary at the times he gave her the money.
She said she could not find her 2009 or 2010 diaries. She
said she did not bank the money received from Ms Liang
but used it “for other things for the company”.
In a statement she gave to the Commission in August 2011,
Ms Shum said that she provided “statements and invoices”
to her accountant for taxation purposes. At the public
inquiry, she said she did not provide him with invoices,
only the total of amounts received. She said she could not
remember why she had previously claimed that she gave
invoices to the accountant.

Work performed by Mr Au
Ms Liang said she asked Mr Au for some advice on noise
insulation as a result of which he introduced her to an
expert. He also gave her advice about using stainless steel
in the kitchen and some advice regarding pests. She said
she never asked him to attend the Harrow Road site on 10
or more occasions and could only recall seeing him at the
site on one or two occasions. There was no agreement to
pay Mr Au money in return for the advice he provided. The
$4,500 she paid him was not for any site visits he made.
Addison denied that Mr Au ever provided any advice to
him on building or pest control matters. The Commission
accepts his evidence.
Mr Lam undertook some work at the Harrow Road
premises. He said he never saw Mr Au at the premises and
Mr Au never gave him any building or pest control advice.
None of the other tradespeople who were working on the
premises ever mentioned Mr Au to him. Mr Lam’s evidence
was not challenged and is accepted by the Commission.
Mr Au agreed that Ms Liang did not ask him to attend the
Harrow Road site on 10 or more occasions, but had only
asked him to visit “a few times”. He said the other visits
were follow up visits, although he conceded Ms Liang had
not asked him to make any follow up visits.
Ms Liang’s evidence, which is supported by that of Addison
and Mr Lam, indicates any advice Mr Au provided was
of a relatively minor nature. That Mr Au did not keep any
records of his work or produce any written building or pest
control reports is consistent with any work he did being of
a minor nature. Work of such a minor nature would not
justify the amount paid by Ms Liang.
What then of Mr Au’s claim that he understood the money
given to him by Ms Liang was payment for any work he
had done for her in a private capacity?

Ms Shum was not an impressive witness and her evidence
regarding the circumstances in which the document dated
2 February 2010 was created and the purpose for which it
was created is rejected. If the document had been created
on or about 2 February 2010, it would have been found
on the computer Ms Shum used to create and store her
business records. There was no such document on the
computer. Ms Shum had no other records showing the
receipt of money from Ms Liang or the purpose for which
any money was paid. No reliance can be placed on the
document or Ms Shum’s evidence as to the basis on which
Mr Au accepted money from Ms Liang.

There is no reason to doubt Ms Liang’s evidence that when
she gave the money to Mr Au she made it clear that some
of it was for Mr Brisby and Mr Francis. That evidence is
supported by Ms Liang’s email of 3 March 2010. It would
have been clear to Mr Au from what he was told by Ms
Liang that the money had nothing to do with any building
or pest control advice Mr Au may have provided. The
suggestion that Mr Au could not have been expecting
payment for any building or pest control advice he gave
is supported by the fact that he never had any agreement
with Ms Liang as to payment, never asked her for payment,
and did not issue her with any invoices requiring her to pay
for any work that he had done.

Despite this, it remains necessary to consider Mr Au’s
assertion that the payments made by Ms Liang were for
building and pest inspection work he had undertaken for
her and that he accepted the money on that basis.

Mr Au knew Ms Liang was establishing a business. He
agreed that, in the normal course of events, he would
expect any payments she made in connection with that
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business would be claimed as a tax deduction but in order
to do so she would need invoices or receipts evidencing the
payment. If Mr Au truly understood the money he received
from Ms Liang was for building or pest control advice he
had provided, then it would be expected that he would
have been asked for, or issued, a receipt. No receipt was
ever requested by, or provided to, Ms Liang.
Indeed, Mr Au said he did not look in either envelope to
ascertain how much money Ms Liang was giving him. It is
unbelievable he would not have inspected the contents of
the envelope at the time Ms Liang gave them to him if he
understood they contained payment for the work he had
done. In the normal course of events, it would be expected
that he would confirm with Ms Liang the amount received,
what it was for and whether it was sufficient to meet his
fees. That none of this occurred is consistent with Mr Au’s
knowing the money had nothing to do with any private
work he had done.
The fact that no records were created by Mr Au or
Ms Shum, other than the document dated 2 February
2010, the authenticity of which has been rejected by the
Commission, is consistent with Mr Au’s understanding that
the payment had nothing to do with any building or pest
control advice he had provided.

application by arranging meetings with council officers
and maintaining contact with them concerning progress
with determining the application. The Commission is also
satisfied that Mr Au accepted the $4,500 from Ms Liang
as an inducement to use his position as a councillor to help
expedite council determination of her application. Although
Mr Au understood that part of the money was intended
for Mr Brisby and Mr Francis, he did not make any
payment to them because he knew it would be improper
to do so. Mr Au’s failure to pass any money to Mr Brisby
or Mr Francis supports an inference that he knew that
acceptance of the payment was improper and that it had to
be kept confidential.
The Commission is also satisfied that Mr Au kept the
$4,500 for himself and did not pay any of it to his employer,
AA1 Building Pest Solutions Pty Ltd, for any building
advice or pest inspection he had undertaken as an employee
of that company or give any of it to Ms Shum for any
purpose related to that business.

On the other hand, Mr Au had been of some assistance
to Ms Liang in arranging meetings with council officers
to discuss her application and had kept in communication
with her about progress of her application. When he heard
what Ms Liang told him about her purpose in giving him the
money and that she was leaving it up to him as to what to
give to Mr Brisby and Mr Francis, he would have been in
no doubt that the payment was connected with this aspect
of his activities.
The Commission is satisfied that Mr Au accepted
$4,500 from Ms Liang as a reward for having used his
position as a councillor to assist her with her development
20
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Chapter 5: Post-14 February 2010
This chapter sets out relevant events after 14 February
2010.
Ms Liang told the Commission that, after paying the money
to Mr Au, she had no further discussion with him about the
money although she did contact him to find out about how
the application was progressing. There is some evidence of
Ms Liang sending emails to Mr Brisby and receiving further
correspondence from the council.
There is no evidence of any contact between Mr Au
and the council officers responsible for dealing with
Ms Liang’s application subsequent to Mr Au attending
the meeting of 10 February 2010. As discussed in
chapter 4, it is not clear whether Mr Au received the
$4,500 prior to, or after, this meeting.
Mr Au told the Commission he stopped liaising with council
officers about Ms Liang’s development application because
he thought she had lost interest. He came to this view
because Addison had told him that Ms Liang might return
to China and sell or lease her business and because when
Mr Au tried to telephone her he could not get through to
her and therefore assumed she had returned to China.
On 3 March 2010, the council issued a Notice of
Modification to its development consent of 12 November
2009. The council also issued on that date a Notice of
Deferred Commencement to Compliance, noting that three
principal conditions of the deferred development consent
had been satisfied. In order to proceed further, it was now
necessary for Ms Liang to obtain a construction certificate
and occupation certificate. A construction certificate is
required before any construction can commence. Once
construction is completed, an occupancy certificate is
required before the premises can be occupied and, in the
case of a business, before it can publicly trade.

Further correspondence
Ms Liang sent an email to Mr Brisby on 11 March 2010,
advising that she had updated the plans and wanted to
personally hand them to him. She also attached some
documents that she asked him to review and asked for his
assistance in providing guidance to obtain a construction
certificate and occupation certificate.
Mr Brisby received a further email from Ms Liang on
12 March 2010 enquiring whether she would be able to
open the business on 22 March 2010. She sent him a
further email on 26 March 2010 advising that she had
submitted the application for a building certificate and
asking for his help to let her know if she had made any
mistakes.
There is no evidence of any response to these emails.
By letter dated 17 March 2010, Ms Liang was advised
by the council’s surveyor that her application for a
construction certificate had been refused, on the basis that
construction work had been carried out on the site. She
was advised to lodge a building certificate to regularise
the unauthorised work within seven days. The letter also
advised that in the event a building certificate was not
lodged within that time the council might issue an order to
remove the unauthorised work.
By letter dated 18 March 2010, which was signed by
council’s general manager, Ms Liang was advised that an
order had been issued pursuant to section 121B of the
Environmental Planning and Assessment Act 1979 requiring
her to cease all work associated with the fit‑out of the
premises. The reason for the issuing of the order was that
the fit‑out of the premises had commenced without the
granting of a construction certificate.
On 25 March 2010, Ms Liang lodged an application
with the council for a building certificate in relation to
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the unauthorised works. In a letter dated 24 May 2010,
the council advised her that her application for a building
certificate had been deferred until further information had
been received. In July 2010, the application was refused
due to a failure to provide the information sought.
Mr Brisby received further emails from Ms Liang on
31 March 2010, 1 April 2010, 8 April 2010 and 20 April
2010. The emails either sought his assistance with various
aspects of the proposed development or sought information
about why the construction certificate had not been issued.
There is no evidence of any response to these emails.

22

ICAC REPORT Investigation into the payment of $4,500 to a councillor of Auburn City Council

Chapter 6: Corrupt conduct and
recommendations
Corrupt conduct
The Commission’s approach to making findings of corrupt
conduct is set out in Appendix 2 to this report.
First, the Commission makes findings of relevant facts
on the balance of probabilities. The Commission then
determines whether those facts come within the terms
of sections 8(1) or 8(2) of the ICAC Act. If they do, the
Commission then considers section 9 and the jurisdictional
requirements of section 13(3A). In the case of subsection
9(1)(a), the Commission considers whether, if the facts
as found were to be proved on admissible evidence to the
criminal standard of beyond reasonable doubt and accepted
by an appropriate tribunal, they would be grounds on which
such a tribunal would find that the person has committed
a particular criminal offence. In the case of subsection 9(1)
(b) the Commission considers whether, if the facts as found
were to be proved on admissible evidence to the requisite
standard of on the balance of probabilities and accepted by
an appropriate tribunal, they would be grounds on which
such a tribunal would find that the person has committed a
disciplinary offence.

therefore comes within section 8(1)(a) of the ICAC
Act. It is also conduct which, on his part, constitutes
or involves a breach of public trust and therefore comes
within section 8(1)(c) of the ICAC Act.
For the purpose of subsection 9(1)(a) of the ICAC Act
it is relevant to consider section 249B of the Crimes Act
1900. That section provides as follows:
(1)

(a)	as an inducement or reward for or
otherwise on account of:

Such conduct is corrupt conduct for the purpose of
section 8 of the ICAC Act. It is conduct that could
adversely affect, either directly or indirectly, Mr Au’s
honest or impartial exercise of his official functions and

(i)

doing or not doing something, or
having done or not having done
something, or

(ii)

showing or not showing, or having
shown or not having shown, favour
or disfavour to any person,

in relation to the affairs or business of the agent’s
principal, or

Mr Au
The Commission has made findings of fact in chapter 4 of
this report that, sometime prior to 3 March 2010, Mr Au
accepted $4,500 from Ms Liang as a reward for having
used his position as a councillor to assist her with her
development application by arranging meetings with council
officers and maintaining contact with them concerning
progress with determining the application, and also as
an inducement to use his position as a councillor to help
expedite council determination of her application.

If any agent corruptly receives or solicits (or
corruptly agrees to receive or solicit) from another
person for the agent or for anyone else any
benefit:

(b)	the receipt or any expectation of which
would in any way tend to influence the
agent to show, or not to show, favour or
disfavour to any person in relation to the
affairs or business of the agent’s principal,
the agent is liable to imprisonment for 7 years.
(2)

If any person corruptly gives or offers to give to any
agent, or to any other person with the consent or
at the request of any agent, any benefit:
(a)	as an inducement or reward for or
otherwise on account of the agent’s:
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(i)

(ii)

doing or not doing something, or
having done or not having done
something, or
showing or not showing, or having
shown or not having shown, favour or
disfavour to any person,

in relation to the affairs or business of the agent’s
principal, or
(b)	the receipt or any expectation of which would
in any way tend to influence the agent to
show, or not to show, favour or disfavour
to any person in relation to the affairs or
business of the agent’s principal,
the firstmentioned person is liable to imprisonment for 7 years.
The term “agent” includes a councillor, in which case a
reference to the agent’s principal is a reference to the local
council of which the person is a councillor.
The Commission is satisfied that, if the facts it has found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by an
appropriate tribunal, they would be grounds on which such
a tribunal would find that Mr Au has committed a criminal
offence under section 249B(1) of the Crimes Act 1900
of corruptly receiving a benefit as a reward for assisting
Ms Liang with her development application by arranging
meetings with council officers and maintaining contact with
them concerning progress with determining her application,
and a criminal offence under section 249B(1) of the Crimes
Act 1900 of corruptly receiving a benefit to influence him
to expedite council determination of the application. For
the purposes of that section, it is sufficient that the benefit
was an inducement to do something or to show favour.
It is not necessary to show that the recipient actually did
anything after receiving the payment to expedite council
determination of the application.
Mr Au’s conduct also comes within subsection 9(1)(b) of the
ICAC Act.The Commission is satisfied that, if the facts it
has found were to be proved on admissible evidence to the
appropriate civil standard and accepted by an appropriate
tribunal, they would be grounds on which such a tribunal
would find that Mr Au has committed a disciplinary offence
by breaching the council’s code of conduct, particularly
those provisions referred to in chapter 2 of this report dealing
with acceptance of a bribe or other improper inducement
and not bringing the council into disrepute. In this respect,
subsection 9(6) of the ICAC Act provides that a reference
to a disciplinary offence includes a reference to a substantial
breach of an applicable requirement of a code of conduct
required to be complied with under section 440(5) of the
Local Government Act 1993.
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Ms Liang
The Commission has made a finding of fact in chapter 4
of this report that Ms Liang made a payment of $4,500
to Mr Au intending that he would keep up to $3,600 of
that amount for himself as a reward for Mr Au’s efforts as
a councillor in assisting Ms Liang with her development
application by arranging meetings with council officers and
to encourage him to use his position as a councillor to help
expedite council determination of her application in the
future.
Such conduct is corrupt conduct for the purpose of
section 8 of the ICAC Act. It is conduct that could
adversely affect, either directly or indirectly, Mr Au’s
honest or impartial exercise of his official functions and
therefore comes within section 8(1)(a) of the ICAC Act. It
is also conduct that could adversely affect, either directly
or indirectly, Mr Au’s exercise of his official functions
and which could involve offering secret commissions and
therefore comes within section 8(2) of the ICAC Act.
The Commission is satisfied that, if the facts it has found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by
an appropriate tribunal, they would be grounds on which
such a tribunal would find that Ms Liang has committed
a criminal offence under section 249B(1) of the Crimes
Act 1900 of corruptly giving a benefit as a reward for
Mr Au having assisted Ms Liang with her development
application by arranging meetings with council officers,
and a criminal offence under section 249B(1) of the Crimes
Act 1900 of corruptly giving Mr Au a benefit to influence
him to expedite council determination of her development
application.

Section 74A(2) statements
In making a public report, the Commission is required by
section 74A(2) of the ICAC Act to include, in respect of
each “affected” person, a statement as to whether or not,
in all the circumstances, the Commission is of the opinion
that consideration should be given to the following:
(a)

obtaining the advice of the DPP with respect
to the prosecution of the person for a specified
criminal offence

(b)

the taking of action against the person for a
specified disciplinary offence

(c)

the taking of action against the person as a
public official on specific grounds, with a view
to dismissing, dispensing with the services of or
otherwise terminating the services of the public
official.
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An “affected” person is defined in section 74A(3) of the
ICAC Act as a person against whom, in the Commission’s
opinion, substantial allegations have been made in the
course of or in connection with the investigation.
The Commission is satisfied that Mr Au and Ms Liang are
“affected” persons.

Mr Au
Before making any statement that consideration be given to
obtaining the advice of the DPP, the Commission considers
whether there is sufficient admissible evidence to justify
making such a statement.
Mr Au made some limited admissions, most notably that
he had received money from Ms Liang. His evidence,
however, was given subject to a declaration made
pursuant to section 38 of the ICAC Act. This means that
his evidence cannot be used against him in any criminal
prosecution (unless it is for an offence under the ICAC
Act). There is, however, other evidence available. This
includes the evidence of Ms Liang as to the making of the
payment, the evidence of Mr Brisby and Mr Francis as to
Mr Au’s involvement in arranging meetings and obtaining
information about Ms Liang’s application, Ms Liang’s
email of 3 March 2010 and the evidence of Addison and
Mr Lam, which would go to refute any claim that Mr Au
had done private work for Ms Liang that would justify his
receipt of the payment he received from her.
The Commission is of the opinion that consideration should
be given to obtaining the advice of the DPP with respect to
the prosecution of Mr Au for offences under section 249B
of the Crimes Act 1900. The relevant offences would be
his receipt of money as a reward for what he had done for
Ms Liang with respect to her development application and
his acceptance of money as an inducement to help expedite
council determination of that application.

Ms Liang
Ms Liang made a number of admissions. Her evidence,
however, was given subject to a declaration made pursuant
to section 38 of the ICAC Act and cannot be used
against her in any subsequent criminal prosecution. The
Commission does not consider there is sufficient admissible
evidence to consider obtaining the advice of the DPP with
respect to her prosecution for any criminal offence.

Section 74C statement
Section 74C(2) of the ICAC Act provides that the
Commission is authorised to include in a report a
recommendation that consideration be given to the
suspension of a councillor from civic office under the
Local Government Act 1993 with a view to his or her
dismissal for serious corrupt conduct.
“Serious corrupt conduct” is defined in section 440A of
the Local Government Act 1993 as corrupt conduct that
may constitute a serious indictable offence and being,
in the case of a councillor, conduct in connection with
the exercise or purported exercise of the councillor’s
functions.
Section 440B of the Local Government Act 1993 provides
that the governor may dismiss a person from civic office
and disqualify the person from holding civic office for
a period not exceeding five years if the Commission
recommends that consideration be given to the
suspension of the person from office with a view to his or
her dismissal for serious corrupt conduct if the person is
suspended from the civic office by the Minister for Local
Government and the minister advises the governor that
the dismissal is necessary in order to protect the public
standing of the council concerned and the proper exercise
of its functions.
Section 74C(4) of the ICAC Act provides the
Commission is not to make a section 74C(2)
recommendation unless the Commission is of the opinion
that prompt action is required in the public interest.
Mr Au’s conduct, as found by the Commission, is serious
corrupt conduct as it may constitute serious indictable
offences under section 249B of the Crimes Act 1900 and
is conduct in connection with the exercise or purported
exercise of his functions as a councillor.
The finding of corrupt conduct against Mr Au is a
serious matter and one which not only affects Mr Au’s
reputation but also the standing of the council of which
he is a councillor. It is not in the public interest that such
a person should continue to exercise any official functions
as a councillor. The Commission is satisfied that prompt
action is required in the public interest to remove Mr Au
from exercising any functions of his office as a councillor.
The Commission recommends that consideration be
given to the suspension of Mr Au from civic office as
a councillor of Auburn City Council with a view to his
dismissal for serious corrupt conduct.
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Appendix 1: The role of the Commission
The ICAC Act is concerned with the honest and
impartial exercise of official powers and functions in, and
in connection with, the public sector of NSW, and the
protection of information or material acquired in the course
of performing official functions. It provides mechanisms
which are designed to expose and prevent the dishonest
or partial exercise of such official powers and functions
and the misuse of information or material. In furtherance
of the objectives of the ICAC Act, the Commission may
investigate allegations or complaints of corrupt conduct,
or conduct liable to encourage or cause the occurrence of
corrupt conduct. It may then report on the investigation
and, when appropriate, make recommendations as to any
action which the Commission believes should be taken or
considered.
The Commission can also investigate the conduct of
persons who are not public officials but whose conduct
adversely affects or could adversely affect, either directly
or indirectly, the honest or impartial exercise of official
functions by any public official, any group or body of public
officials or any public authority. The Commission may make
findings of fact and form opinions based on those facts as
to whether any particular person, even though not a public
official, has engaged in corrupt conduct.
The ICAC Act applies to public authorities and public
officials as defined in section 3 of the ICAC Act.
The Commission was created in response to community
and Parliamentary concerns about corruption which had
been revealed in, inter alia, various parts of the public
service, causing a consequent downturn in community
confidence in the integrity of that service. It is recognised
that corruption in the public service not only undermines
confidence in the bureaucracy but also has a detrimental
effect on the confidence of the community in the
processes of democratic government, at least at the level
of government in which that corruption occurs. It is
also recognised that corruption commonly indicates and
promotes inefficiency, produces waste and could lead to
loss of revenue.
26

The role of the Commission is to act as an agent for
changing the situation which has been revealed. Its work
involves identifying and bringing to attention conduct which
is corrupt. Having done so, or better still in the course of
so doing, the Commission can prompt the relevant public
authority to recognise the need for reform or change, and
then assist that public authority (and others with similar
vulnerabilities) to bring about the necessary changes or
reforms in procedures and systems, and, importantly,
promote an ethical culture, an ethos of probity.
The principal functions of the Commission, as specified
in section 13 of the ICAC Act, include investigating
any circumstances which in the Commission’s opinion
imply that corrupt conduct, or conduct liable to allow or
encourage corrupt conduct, or conduct connected with
corrupt conduct, may have occurred, and cooperating with
public authorities and public officials in reviewing practices
and procedures to reduce the likelihood of the occurrence
of corrupt conduct.
The Commission may form and express an opinion as to
whether consideration should or should not be given to
obtaining the advice of the Director of Public Prosecutions
with respect to the prosecution of a person for a specified
criminal offence. It may also state whether it is of the
opinion that consideration should be given to the taking of
action against a person for a specified disciplinary offence
or the taking of action against a public official on specified
grounds with a view to dismissing, dispensing with the
services of, or otherwise terminating the services of the
public official.
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Appendix 2: Making corrupt conduct findings
Corrupt conduct is defined in section 7 of the ICAC
Act as any conduct which falls within the description of
corrupt conduct in either or both sections 8(1) or 8(2) and
which is not excluded by section 9 of the ICAC Act.
Section 8 defines the general nature of corrupt conduct.
Subsection 8(1) provides that corrupt conduct is:
a. any conduct of any person (whether or not a public
official) that adversely affects, or that could adversely
affect, either directly or indirectly, the honest or
impartial exercise of official functions by any public
official, any group or body of public officials or any
public authority, or
b.

any conduct of a public official that constitutes or
involves the dishonest or partial exercise of any of his
or her official functions, or

c.

any conduct of a public official or former public
official that constitutes or involves a breach of public
trust, or

d. any conduct of a public official or former public
official that involves the misuse of information or
material that he or she has acquired in the course of
his or her official functions, whether or not for his or
her benefit or for the benefit of any other person.
Subsection 8(2) specifies conduct, including the conduct of
any person (whether or not a public official), that adversely
affects, or that could adversely affect, either directly or
indirectly, the exercise of official functions by any public
official, any group or body of public officials or any public
authority, and which, in addition, could involve a number
of specific offences which are set out in that subsection.
Subsection 9(1) provides that, despite section 8, conduct
does not amount to corrupt conduct unless it could
constitute or involve:
a. a criminal offence, or
b.

a disciplinary offence, or

c.

reasonable grounds for dismissing, dispensing
with the services of or otherwise terminating the
services of a public official, or

d. in the case of conduct of a Minister of the
Crown or a Member of a House of Parliament
– a substantial breach of an applicable code of
conduct.
Section 13(3A) of the ICAC Act provides that the
Commission may make a finding that a person has
engaged or is engaged in corrupt conduct of a kind
described in paragraphs (a), (b), (c), or (d) of section 9(1)
only if satisfied that a person has engaged or is engaging
in conduct that constitutes or involves an offence or
thing of the kind described in that paragraph.
Subsection 9(4) of the ICAC Act provides that, subject
to subsection 9(5), the conduct of a Minister of the
Crown or a member of a House of Parliament which
falls within the description of corrupt conduct in section
8 is not excluded by section 9 from being corrupt if it is
conduct that would cause a reasonable person to believe
that it would bring the integrity of the office concerned
or of Parliament into serious disrepute.
Subsection 9(5) of the ICAC Act provides that
the Commission is not authorised to include in a
report a finding or opinion that a specified person
has, by engaging in conduct of a kind referred to in
subsection 9(4), engaged in corrupt conduct, unless the
Commission is satisfied that the conduct constitutes
a breach of a law (apart from the ICAC Act) and the
Commission identifies that law in the report.
The Commission adopts the following approach in
determining whether corrupt conduct has occurred.
First, the Commission makes findings of relevant
facts on the balance of probabilities. The Commission
then determines whether those facts come within the
terms of sections 8(1) or 8(2) of the ICAC Act. If they
do, the Commission then considers section 9 and the
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APPENDIX 2: Making corrupt conduct findings

jurisdictional requirements of section 13(3A) and, in the
case of a Minister of the Crown or a member of a House
of Parliament, the jurisdictional requirements of subsection
9(5). In the case of subsection 9(1)(a) and subsection 9(5)
the Commission considers whether, if the facts as found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by
an appropriate tribunal, they would be grounds on which
such a tribunal would find that the person has committed a
particular criminal offence. In the case of subsections 9(1)
(b), 9(1)(c) and 9(1)(d) the Commission considers whether,
if the facts as found were to be proved on admissible
evidence to the requisite standard of on the balance of
probabilities and accepted by an appropriate tribunal, they
would be grounds on which such a tribunal would find
that the person has engaged in conduct that constitutes or
involves a thing of the kind described in those sections.
A finding of corrupt conduct against an individual is a
serious matter. It may affect the individual personally,
professionally or in employment, as well as in family and
social relationships. In addition, there are limited instances
where judicial review will be available. These are generally
limited to grounds for prerogative relief based upon
jurisdictional error, denial of procedural fairness, failing to
take into account a relevant consideration or taking into
account an irrelevant consideration and acting in breach of
the ordinary principles governing the exercise of discretion.
This situation highlights the need to exercise care in making
findings of corrupt conduct.

the answer to the question whether the issue has been
proved to the reasonable satisfaction of the tribunal.
In such matters ‘reasonable satisfaction’ should not be
produced by inexact proofs, indefinite testimony, or
indirect inferences.
This formulation is, as the High Court pointed out in Neat
Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 67
ALJR 170 at 171, to be understood:
...as merely reflecting a conventional perception that
members of our society do not ordinarily engage in
fraudulent or criminal conduct and a judicial approach
that a court should not lightly make a finding that, on
the balance of probabilities, a party to civil litigation
has been guilty of such conduct.
See also Rejfek v McElroy (1965) 112 CLR 517, the Report
of the Royal Commission of inquiry into matters in relation
to electoral redistribution, Queensland, 1977 (McGregor J)
and the Report of the Royal Commission into An Attempt to
Bribe a Member of the House of Assembly, and Other Matters
(Hon W Carter QC, Tasmania, 1991).
Findings of fact and corrupt conduct set out in this report
have been made applying the principles detailed in this
Appendix.

.

In Australia there are only two standards of proof: one
relating to criminal matters, the other to civil matters.
Commission investigations, including hearings, are not
criminal in their nature. Hearings are neither trials nor
committals. Rather, the Commission is similar in standing
to a Royal Commission and its investigations and hearings
have most of the characteristics associated with a Royal
Commission. The standard of proof in Royal Commissions
is the civil standard, that is, on the balance of probabilities.
This requires only reasonable satisfaction as opposed
to satisfaction beyond reasonable doubt, as is required
in criminal matters. The civil standard is the standard
which has been applied consistently in the Commission
when making factual findings. However, because of
the seriousness of the findings which may be made, it is
important to bear in mind what was said by Dixon J in
Briginshaw v Briginshaw (1938) 60 CLR 336 at 362:
…reasonable satisfaction is not a state of mind that
is attained or established independently of the nature
and consequence of the fact or fact to be proved.
The seriousness of an allegation made, the inherent
unlikelihood of an occurrence of a given description,
or the gravity of the consequences flowing from a
particular finding are considerations which must affect
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