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Mr President
Madam Speaker
In accordance with section 74 of the Independent Commission Against Corruption Act 1988 I am pleased
to present the Commission’s report on its investigation into the conduct of officers of the Wagonga Local
Aboriginal Land Council and others.
Assistant Commissioner Theresa Hamilton presided at the public inquiry held in aid of this investigation.
The Commission’s findings and recommendations are contained in the report.
I draw your attention to the recommendation that the report be made public forthwith pursuant to section
78(2) of the Independent Commission Against Corruption Act 1988.

Yours sincerely

The Hon David Ipp AO QC
Commissioner
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Summary of investigation and results
This investigation by the Independent Commission
Against Corruption (“the Commission”) concerned
allegations that:
•

between March 2005 and March 2006, Ron
Mason, the former chairperson of the Wagonga
Local Aboriginal Land Council (“the Wagonga
LALC”), and Ken Foster, the former coordinator
of the Wagonga LALC, received financial
benefits from Fortunato (Lucky) Gattellari in
return for their facilitating negotiations in relation
to a joint venture agreement between the
Wagonga LALC and Ron Medich Developments
Pty Ltd (Ron Medich Developments)

•

between February 2009 and August 2010,
Vanessa Mason, the former chief executive
officer (CEO) of the Wagonga LALC, received
financial benefits from Lucky Gattellari in return
for her facilitating negotiations between the
Wagonga LALC and Water View Developments
Pty Ltd (Water View Developments) in relation
to proposed long-term leases

•

Ron Binge and Ron Medich, associates of Mr
Gattellari, were aware of and facilitated the
provision of financial benefits to Mr Mason, Mr
Foster and Vanessa Mason in order to assist with
negotiations between the Wagonga LALC and the
Medich Group in connection with the joint venture
agreement and the proposed long-term leases.

Results
Findings are made in this report that Mr Gattellari, Mr
Mason, Mr Foster, Vanessa Mason and Mr Medich
engaged in corrupt conduct.
Chapter 2 of the report contains findings that Mr
Gattellari engaged in corrupt conduct by making payments
and providing other financial benefits to Mr Mason

totalling approximately $38,300 and to Mr Foster
totalling approximately $31,300 in order to facilitate
negotiations in relation to a joint venture agreement
between the Wagonga LALC and the Medich Group.
Chapter 2 also contains findings that Mr Mason
engaged in corrupt conduct by accepting payments
and other financial benefits from Mr Gattellari totalling
approximately $38,300 as an inducement to use his
position as chairperson of the Wagonga LALC to
facilitate negotiations with the Medich Group, and as
a reward for having used his position as chairperson of
the Wagonga LALC to assist the Medich Group by
facilitating negotiations in relation to a proposed joint
venture agreement.
Chapter 2 also contains findings that Mr Foster
engaged in corrupt conduct by accepting payments
and other financial benefits from Mr Gattellari totalling
approximately $31,300 as an inducement for Mr Foster
to use his position as coordinator of the Wagonga LALC
to facilitate negotiations with the Medich Group in
relation to the joint venture agreement.
Statements are made pursuant to section 74A(2) of the
Independent Commission Against Corruption Act 1988
(“the ICAC Act”) that the Commission is of the opinion
that consideration should be given to obtaining the
advice of the Director of Public Prosecutions (DPP) with
respect to the prosecution of Mr Mason and Mr Foster
for offences of corruptly receiving benefits contrary to
section 249B(1) of the Crimes Act 1900 (“the Crimes
Act”) and offences of misconduct in public office.
In chapter 3 of the report, findings are made that
Mr Gattellari engaged in corrupt conduct by making
payments totalling approximately $127,746 to Vanessa
Mason and her company, Emandem Enterprises Pty
Ltd (“Emandem Enterprises”), in order to facilitate
negotiations between the Wagonga LALC and Water
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View Developments in relation to the proposed long-term
leases.

consideration should be given to the taking of action against
them for a specified disciplinary offence.

Chapter 3 also contains findings that Vanessa Mason
engaged in corrupt conduct by accepting payments totalling
approximately $127,746 made by Mr Gattellari to her and
Emandem Enterprises as a reward for her having used
her position as CEO of the Wagonga LALC to facilitate
negotiations between the Wagonga LALC and Water
View Developments in relation to proposed long-term
leases to Water View Developments, and as an inducement
for her to continue to use her position as CEO of the
Wagonga LALC to assist Mr Gattellari and Water View
Developments in the future.

Chapter 5 of the report sets out the Commission’s review
of the corruption risks present at the time of the corrupt
conduct in this matter, as well as its corruption prevention
response to changes made to the Aboriginal Land Rights
Act 1983 (“the Land Rights Act”) since this conduct took
place. The Land Rights Act enables certain land, including
claimable Crown land, to be vested in Local Aboriginal
Land Councils (LALCs). The estimated value of the
lands vested in NSW LALCs is in excess of $2 billion.
The LALCs have broad powers to deal with those lands,
subject to supervisory control by the NSW Aboriginal
Land Council (NSWALC). The report noted that some of
the land held by the 119 LALCs in NSW is undeveloped
and very valuable, and dealing with that land can create
serious corruption risks for those LALCs.

A statement is made pursuant to section 74A(2) of the
ICAC Act that the Commission is of the opinion that
consideration should be given to obtaining the advice of the
DPP with respect to the prosecution of Vanessa Mason for
offences of corruptly receiving benefits contrary to section
249B(1) of the Crimes Act and an offence of misconduct in
public office.

Recommendation 1

Chapter 4 of the report contains findings that Mr Medich
engaged in corrupt conduct by facilitating the provision
of financial benefits to Wagonga LALC decision-makers
in order to assist negotiations with the Wagonga LALC
relating to the joint venture agreement and the proposed
long-term leases.

That any future amendments to the Aboriginal Land Rights
Act 1983 are sensitive to the resource implications of
compliance with the amended legislation for the Aboriginal
land rights network.

A statement is made pursuant to section 74A(2) of the
ICAC Act that the Commission is of the opinion that
consideration should be given to obtaining the advice of
the DPP with respect to the prosecution of Mr Medich
for offences of aiding and abetting the provision of corrupt
benefits to Mr Mason, Mr Foster and Vanessa Mason
contrary to section 249F of the Crimes Act.

That the Minister for Aboriginal Affairs consults with the
NSW Aboriginal Land Council regarding the Aboriginal land
rights network’s financial and resource capacity to provide
support and capability development to LALCs across NSW.

As Mr Mason, Mr Foster and Vanessa Mason are no
longer employed by the Wagonga LALC, the Commission
is not required to form an opinion as to whether
6

Chapter 5 contains the following recommendations:

Recommendation 2

Recommendation 3
That the Minister for Aboriginal Affairs considers a review
of the operation of Part 10 of the Aboriginal Land Rights
Act 1983 in meeting the expectations of the land rights
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network by excluding individuals who have been found to
have engaged in corrupt conduct or in serious misconduct
for a period of up to five years.
The recommendations in this matter are not addressed to
a public authority, but to the Minister for Aboriginal Affairs
and the government generally. It is therefore not a case in
which an implementation plan under section 111E(2) of the
ICAC Act will be required.

Recommendation that this report
be made public
Pursuant to section 78(2) of the ICAC Act, the
Commission recommends that this report be made public
forthwith. This recommendation allows either Presiding
Officer of the Houses of Parliament to make the report
public, whether or not Parliament is in session.
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Chapter 1: Background
This chapter sets out background information concerning
the investigation and those principally involved.

How the investigation came about
On 3 September 2009, Michael McGurk, a Sydney
businessman, was killed at his Cremorne home. In October
2010, Mr Gattellari, Mr Medich and others were arrested
and charged with offences related to Mr McGurk’s death.
Mr Gattellari subsequently provided assistance to the
NSW Police Force in relation to that matter and a number
of other matters.
In March 2011, the Commission received information from
the police concerning allegations made by Mr Gattellari that
members of LALCs had received financial benefits from
him in return for facilitating negotiations with companies
associated with Mr Medich and him. Mr Gattellari further
alleged that Mr Medich supplied money to Mr Gattellari
for the purpose of making payments to LALC members.
Upon Mr Gattellari’s arrest, the police seized a number of
documents from Mr Gattellari, including his notebooks,
diary entries and bank deposit slips located at his premises.
The police provided these documents to the Commission.
The Commission’s investigation focused on allegations
of corrupt conduct concerning key decision-makers at
the Wagonga LALC, namely Mr Mason, Mr Foster and
Vanessa Mason.
First, it was alleged that between March 2005 and
the end of March 2006, Mr Mason and Mr Foster
received financial benefits from Mr Gattellari in return
for facilitating negotiations in relation to a joint venture
agreement between the Wagonga LALC and Ron Medich
Developments.

The Commission also examined allegations that Mr Binge
(an associate of Mr Gattellari) and Mr Medich facilitated
the provision of financial benefits to Mr Mason, Mr Foster
and Vanessa Mason in order to assist with negotiations in
relation to the joint venture agreement and the proposed
long-term leases.

Why the Commission investigated
One of the Commission’s principal functions, as specified
in section 13(1)(a) of the ICAC Act, is to investigate any
allegation or complaint that, or any circumstances which in
the Commission’s opinion imply that:
i.

corrupt conduct, or

ii.

conduct liable to allow, encourage or cause the
occurrence of corrupt conduct, or

iii. conduct connected with corrupt conduct,
may have occurred, may be occurring or may be about to
occur.
The role of the Commission is explained in more detail in
Appendix 1. Appendix 2 sets out the approach taken by the
Commission in determining whether corrupt conduct has
occurred.
The allegations in this matter were serious and could
constitute corrupt conduct within the meaning of the
ICAC Act.
In these circumstances, the Commission decided that
it was in the public interest to conduct an investigation
to establish whether corrupt conduct had occurred and
whether there were corruption prevention issues that
needed to be addressed.

Secondly, it was alleged that between January 2008 and
April 2010, Vanessa Mason received financial benefits from
Mr Gattellari in return for facilitating negotiations relating
to proposed long-term leases between the Wagonga LALC
and Water View Developments.
8
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Conduct of the investigation
During the course of the investigation, the Commission:
•

obtained documents from various sources by issuing
31 notices under section 22 of the ICAC Act
(requiring the production of documents) and two
notices under section 21 of the ICAC Act (requiring
the production of statements of information)

•

interviewed and/or obtained statements from a
number of witnesses

•

executed two search warrants to obtain information
relevant to the investigation

•

conducted 13 compulsory examinations.

The public inquiry
The Commission reviewed the information that had
been gathered and the evidence given at the compulsory
examinations. After taking this material into account, and
each of the matters set out in section 31(2) of the ICAC
Act, the Commission determined that it was in the public
interest to hold a public inquiry. In making the determination,
the Commission had regard to the following considerations:
•

the allegations were serious

•

public exposure of the matter may educate the
public and serve as an important deterrent to others
who might be minded to engage in conduct similar
to that alleged

•

the public interest in exposing the matter
outweighed the public interest in preserving the
privacy of the persons concerned in the matter

•

while there was a risk of prejudice to the reputation
of the persons concerned, that risk was not
“undue”.

The public inquiry was conducted over four days,
commencing on 27 February 2012. Theresa Hamilton,
Assistant Commissioner, presided at the inquiry and

Geoffrey Watson SC acted as Counsel Assisting the
Commission. The Commission heard oral evidence from 15
witnesses.
At the conclusion of the public inquiry, Counsel Assisting
the Commission prepared submissions setting out the
evidence and the findings and recommendations the
Commission could make based on the evidence. These
submissions were provided to all relevant persons, and
submissions were invited in response. In preparing this
report, the submissions made to the Commission were
taken into account.

Local Aboriginal Land Councils
The Land Rights Act established the NSWALC and a
system of LALCs. There are 119 LALCs in NSW. The
Land Rights Act enables certain land, including claimable
Crown land, to be vested in LALCs. The estimated value
of the lands vested in NSW LALCs is in excess of $2
billion. The LALCs have broad powers to deal with those
lands, subject to supervisory control by the NSWALC.
Some of the land held by the LALCs is undeveloped and
very valuable.
During 2004 and 2005, a wide-ranging review of the Land
Rights Act was conducted and significant amendments
were made to the act during the period relevant to the
Commission’s investigation. These changes are noted
below and are set out in further detail in Appendix 3.
The objects of a LALC, as set out in section 51 of the Land
Rights Act, are to “improve, protect and foster the best
interests of all Aboriginal persons within the Council’s area
and other persons who are members of the Council”. The
functions of a LALC are set out in section 52 of the Land
Rights Act and include the protection of the culture and
heritage of Aboriginal persons in the area. It is clear from
these provisions that the land is vested in the LALCs not
just for the benefit of the present members, but for future
generations as well.

ICAC REPORT Investigation into the conduct of officers of the Wagonga Local Aboriginal Land Council and others
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CHAPTER 1: Background

LALCs are divided into three parts: a board with executive
powers, a staff with a management role, and the general
membership. The Land Rights Act requires that each
LALC has a board, with the members of the board elected
by the general membership. A chairperson and deputy
chairperson are to be elected from among the board
members. Positions on the board are voluntary and unpaid.
The board’s functions are set out in section 62 of the Land
Rights Act and include directing and controlling the affairs
of the LALC, facilitating communication between the
LALC and the NSWALC and reviewing the performance
of the LALC in the exercise of its functions and the
achievement of its objectives.
The duties of the chairperson are set out in the model
rules prescribed by the Aboriginal Land Rights Regulation
2002. The primary duty of the chairperson is to “ensure the
successful functions of the Local Aboriginal Land Council
and achievement of its objectives”. The chairperson must
uphold the rules of the LALC, preside at LALC meetings
and represent and act, subject to the instructions of a
LALC meeting, on behalf of the LALC in intervening
periods between meetings.
The Land Rights Act also empowers a LALC to employ
staff and engage consultants as necessary. The most
senior administrative position in the LALC is the CEO.
The CEO is responsible for the daily management of
the LALC’s affairs and is paid for his or her work. The
CEO’s responsibilities include preparing and maintaining
the membership roll and keeping an accurate record of all
meetings in an official minute book. The NSWALC gives a
grant of $130,000 per annum to each LALC to assist with
its administration costs. The duties of a CEO are also set
out in the model rules prescribed by the Aboriginal Land
Rights Regulation 2002.
In accordance with section 54 of the Land Rights Act,
an adult Aboriginal person can qualify for membership if
he or she resides within the area of the LALC, is able to
demonstrate a sufficiently close connection to the area, or
owns land within the area of the LALC. Members have
voting rights only in relation to one LALC.
The Aboriginal Land Rights Amendment Act 2006 was
assented to on 4 December 2006 and changes relating to
LALC governance came into effect in July 2007. Prior
to these amendments, each LALC had a three-member
executive (a chairperson, a secretary and a treasurer) and
the CEO was called the “coordinator”. The chairperson
had specific duties prior to the amendments, as set out in
section 65 of the Land Rights Act, which included directing
and controlling the affairs of the LALC in accordance with
the Land Rights Act and in accordance with the resolutions
and decisions of the members of the LALC as expressed
through meetings.
The Lands Rights Act imposes obligations on LALC
officers and members of staff to disclose if they have a
10

“pecuniary interest” in a matter with which the LALC
is concerned. An officer includes a board member of a
LALC. If officers or staff members are present at a meeting
where a matter in which they have a pecuniary interest
is being considered, they are required to disclose that
interest. A “pecuniary interest” is defined in section 182 of
the Land Rights Act as “an interest that a person has in a
matter because of a reasonable likelihood or expectation of
appreciable financial gain or loss”.
A LALC is taken to be a “public authority” for the
purposes of the ICAC Act pursuant to section 248 of
the Land Rights Act. Section 3 of the ICAC Act defines
a “public official” as an individual having public official
functions or acting in a public official capacity and includes
“an individual who constitutes or is a member of a public
authority”. The board members and the CEO of a LALC,
therefore, fall within the definition of a “public official”.
The Land Rights Act distinguishes between voting
members and non-voting members (section 55 of the Land
Rights Act). Voting members of a LALC exercise a number
of functions, including the approval of land dealings and
election of LALC board members (section 52G of the
Land Rights Act). Voting members, therefore, exercise
various official functions in relation to the affairs of the
LALC, the functions being “official” as they are authorised
by an act of the NSW Parliament. Voting members,
therefore, also come within the definition of “public official”
in the ICAC Act because they have public official functions
and are members of a public authority.
Provisions of the Land Rights Act relevant to this
investigation are set out in further detail in Appendix 3.

The Wagonga Local Aboriginal
Land Council
The Wagonga LALC is based in Narooma on the south
coast of NSW. There are approximately 140 members but
generally only a small number of those members attend
meetings. The estimated value of the land vested in the
Wagonga LALC is between $3 million and $4 million.
The Commission’s investigation revealed that the records
of the Wagonga LALC were poorly kept and, to some
extent, this hampered the Commission’s investigation.
Critical records, including minutes of meetings, were
often handwritten and failed to record crucial information,
including who was in attendance at the meetings.
For many years, the Wagonga LALC has been dominated
by a local family, the Masons, who have held senior
positions on the board and in management.
Ron Mason was the chairperson of the Wagonga LALC
for most of the period between 1986 and 24 March
2006, when he resigned. After Mr Mason stood down as
chairperson, he remained a voting member of the Wagonga
LALC.
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Ken Foster is related to the Mason family by marriage. From
about late April or early May 2005 until 23 February 2006,
Mr Foster was the coordinator of the Wagonga LALC.
Vivienne Mason is the wife of Mr Mason and has been
closely involved with the Wagonga LALC for 29 years.
She was the coordinator of the Wagonga LALC for a few
years until about April or May 2005, when Mr Foster took
over the position. On 5 November 2007, Vivienne Mason
became the chairperson of the Wagonga LALC.
Vanessa Mason is the daughter of Ron and Vivienne
Mason. She was elected unopposed to succeed her father
as chairperson on 24 March 2006, and held that position
until she resigned on 29 August 2007. On 9 August 2007,
she took over the position of CEO, and held both positions
(CEO and chairperson) for a brief period until her mother,
Vivienne Mason, became chairperson in November 2007.
Vanessa Mason resigned as CEO of the Wagonga LALC
on 29 June 2012.

The developers
Mr Binge is an Aboriginal man who conceived an idea
of approaching LALCs with proposals to develop their
land, as he had connections within LALC networks. Mr
Binge played an important role in the early stages of the
negotiations with the Wagonga LALC but, according to
Mr Gattellari, subsequently left the state suddenly and
ceased to be involved in negotiations.
Mr Gattellari was a Sydney businessman who had also, in
the past, achieved some fame as a boxer. During the period
relevant to the Commission’s investigation, Mr Gattellari
was associated with numerous companies, relevantly
Water View Developments and Riv Developments Pty Ltd
(Riv Developments).
Mr Medich is a Sydney businessman and an experienced
property developer. Mr Medich and Mr Gattellari
were business associates who had known one another
for over 40 years. During the period relevant to the
Commission’s investigation, Mr Medich was also
associated with a number of companies, relevantly Ron
Medich Developments, Boomerang Funeral Fund Pty Ltd
(“Boomerang Funeral Fund”) and Riv Developments.
Senad Kaminic was Mr Gattellari’s close associate and was
also employed as his driver. He travelled with Mr Gattellari
to Narooma on a number of occasions.

Mr Gattellari gave evidence that Mr Medich required
him to keep records of how he spent the money that Mr
Medich provided to him, and that he provided Mr Medich
with copies of these records as a way of keeping him
informed. Mr Medich denied that Mr Gattellari had ever
shown him or given him copies of the diary and notebook
entries.
The police also located a number of bank deposit slips
and provided these to the Commission. The bank deposit
slips were used to trace payments made by Mr Gattellari
into bank accounts held by Mr Mason, Mr Foster and
Vanessa Mason. Grant Lockley, a Commission forensic
accountant, gave evidence at the public inquiry about these
transactions.

Issues of credit
In the Commission’s view, there are some general
characteristics about Mr Medich’s evidence that detract
from the weight that can be attached to it. He was an
unsatisfactory witness. His evidence was often evasive
and unresponsive. In some important respects, as detailed
later in this report, his evidence was contradicted by
contemporaneous documentary evidence, including records
of his own legal advisors, and the evidence of independent
and credible witnesses. Mr Medich did not impress as a
credible witness and his evidence is, therefore, accepted
only where it is supported by other evidence, or is a
statement against interest.
Mr Gattellari is presently in custody awaiting sentence
on a charge of being an accessory before the fact to
murder. It was suggested at another public inquiry held
by the Commission at which he gave evidence that he
had provided information to the Commission in the hope
of obtaining a letter of comfort and having his sentence
reduced. Mr Gattellari did not accept that proposition but
the Commission considers that, in all the circumstances, Mr
Gattellari’s evidence should be approached with caution.
Mr Gattellari presented at this inquiry as a credible witness,
however, and gave consistent and cohesive evidence. Much
of his evidence is corroborated through bank records, other
documentary evidence and, in some cases, the testimony of
independent and reliable witnesses. Mr Gattellari’s evidence
on various relevant issues has been assessed in this report
taking into account all of these factors.

Lucky Gattellari’s notebooks,
diaries and bank deposit slips
Mr Gattellari’s notebooks and diaries were seized by the
police when he was arrested, and later provided to the
Commission. These records contained handwritten notes
of payments allegedly made to various people, including Mr
Mason, Mr Foster and Vanessa Mason.
ICAC REPORT Investigation into the conduct of officers of the Wagonga Local Aboriginal Land Council and others
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Chapter 2: The joint venture agreement
This chapter examines allegations that between March
2005 and March 2006, Mr Mason and Mr Foster received
financial benefits from Mr Gattellari in return for facilitating
negotiations in relation to a joint venture agreement
between the Wagonga LALC and the Medich Group to
develop land vested in the Wagonga LALC. There is no
dispute that Mr Mason and Mr Foster accepted payments
from Mr Gattellari. The central issue for determination is
whether the payments were made to influence them in
the exercise of their official functions. Mr Mason and Mr
Foster both denied that the payments were made for a
corrupt or improper purpose.
This chapter also examines allegations that Mr Binge
facilitated the provision of payments to Mr Mason and Mr
Foster in order to assist negotiations in relation to a joint
venture agreement. There is no dispute that Mr Binge was
aware of payments made to Mr Mason and Mr Foster. The
issue for determination is whether Mr Binge facilitated the
provision of payments for a corrupt or improper purpose.
If established, Mr Gattellari’s conduct in providing financial
benefits to Mr Mason and Mr Foster in order to facilitate
negotiations in relation to a joint venture agreement
between the Wagonga LALC and the Medich Group could
amount to corrupt conduct, as it could involve conduct
that could adversely affect, either directly or indirectly,
the honest or impartial exercise of official functions by Mr
Mason and Mr Foster under section 8(1)(a) of the ICAC
Act. His conduct could also amount to corrupt conduct as
it could involve bribery or the offer of secret commissions
within section 8(2)(b) and section 8(2)(d) of the ICAC
Act. For the purposes of section 9(1)(a) of the ICAC Act,
Mr Gattellari’s conduct described above could also involve
criminal offences of corruptly giving a benefit under section
249B(2) of the Crimes Act.
If established, the conduct of Mr Mason and Mr Foster
in receiving payments from Mr Gattellari in return for
facilitating negotiations in relation to a joint venture
agreement between the Wagonga LALC and the Medich
Group could amount to corrupt conduct, as it is conduct
which, on their part, could constitute or involve a breach
12

of public trust and therefore comes within section 8(1)(c)
of the ICAC Act. It is also conduct which could adversely
affect, either directly or indirectly, the exercise of their
functions and could involve bribery and obtaining secret
commissions within section 8(2)(b) and section 8(2)(d)
of the ICAC Act. For the purposes of section 9(1)(a) of
the ICAC Act, their conduct could involve an offence of
corruptly receiving a benefit under section 249B(1) of the
Crimes Act and could involve the common law offence of
misconduct in public office.
If established, Mr Binge’s conduct in facilitating the
provision of payments to Mr Mason and Mr Foster in
order to assist negotiations in relation to a joint venture
agreement between the Wagonga LALC and the Medich
Group, could amount to corrupt conduct, as it could
involve conduct that could adversely affect, either directly
or indirectly, the honest or impartial exercise of official
functions by Mr Mason and Mr Foster under section 8(1)
(a) of the ICAC Act. His conduct could also amount to
corrupt conduct as it could involve bribery or the offer
of secret commissions within section 8(2)(b) and section
8(2)(d) of the ICAC Act. For the purposes of section 9
of the ICAC Act, Mr Binge’s conduct described above
could also involve criminal offences of aiding or abetting
the provision of corrupt benefits under section 249F of the
Crimes Act.
Mr Medich’s conduct is dealt with in chapter 4.

Mr Binge’s proposal
In early 2005, Mr Binge contacted Mr Gattellari with
a proposal to develop land vested in LALCs. Mr Binge
knew Mr Gattellari because they had worked together
at a car yard in Sydney’s western suburbs several years
before. It was common ground that Mr Binge told Mr
Gattellari that there were opportunities to be exploited by
developing land vested in LALCs and that Mr Binge had
connections within LALC networks in order to do so. Mr
Binge sought funding for his proposal from Mr Gattellari.
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According to Mr Gattellari, Mr Binge made it clear that, in
order to secure the land deals, payments would need to be
made to decision-makers within the LALCs.
As he was not in a position to fund any land developments,
Mr Gattellari approached Mr Medich for funding. Mr
Gattellari said that on one occasion he attended a meeting
with Mr Medich and Mr Binge at Mr Medich’s house to
discuss the proposal and was present when Mr Binge told Mr
Medich that, “there’s a lot of people involved in Aboriginal
Land Councils that are not doing very well and that for a few
dollars they would be maybe more to our favour”.
Mr Binge denied that he told Mr Gattellari or Mr Medich
that it would be necessary to make payments to LALC
decision-makers in order to gain favour with them and to
ensure decisions favourable to their interests were made. Mr
Binge admitted, however, that he told Mr Gattellari and Mr
Medich that payments would need to be made to support
LALCs because they did not have funding.
Mr Medich said that he was approached by Mr Gattellari
and Mr Binge in 2005 about the proposal to develop
LALC-owned land. He denied that he was told by either Mr
Gattellari or Mr Binge that payments would need to be made
to LALC decision-makers for any purpose.
The Commission is satisfied that in early 2005, Mr Binge
contacted Mr Gattellari with a proposal to develop land
owned by LALCs and sought funding from him for that
purpose. As Mr Gattellari did not have access to funding, he
approached Mr Medich with the proposal and sought funding
from him.
The Commission accepts Mr Gattellari’s evidence that Mr
Binge told Mr Medich that payments would need to be made
to decision-makers within the LALCs in order to secure land
deals. Mr Gattellari’s evidence is supported by the fact that
such payments were eventually made to Wagonga LALC
decision-makers and by the fact that decisions favourable to
the interests of Mr Gattellari, Mr Binge and Mr Medich were
ultimately made by Wagonga LALC decision-makers (as
detailed in the following sections). Mr Binge’s evidence that

payments were to be made in order to support LALCs
because they lacked funding is rejected. Mr Mason,
Mr Foster and Vanessa Mason did not claim that they
received money from Mr Gattellari for this purpose,
and it is clear on the evidence that none of the money
provided to these public officials was used to support the
work of the Wagonga LALC, but rather was used for
their own private purposes.
Mr Gattellari’s evidence is further supported by the
fact that Mr Medich accepts that he gave Mr Gattellari
and Mr Binge a large sum of cash on 8 April 2005 in
connection with proposed dealings with LALCs (this
meeting is dealt with in more detail below).
Mr Medich’s conduct will be considered in further detail
in chapter 4.

Commencement of negotiations
with the Wagonga LALC
Mr Binge knew Gil Saunders, chairperson of the
Gandangara LALC, and was able to obtain an introduction
to the Wagonga LALC through him. On 4 March 2005,
Vivienne Mason, as coordinator of the Wagonga LALC,
wrote to Mr Saunders, inviting him to attend a meeting at
the Wagonga LALC on 9 March 2005.
There was inconsistency in the evidence as to when
Mr Gattellari was first introduced to Mr Mason. Mr
Gattellari said that he first met Mr Mason when he
travelled to Narooma on 9 March 2005 with Mr Binge,
Mr Saunders and Mr Kaminic to attend the Wagonga
LALC meeting. He said that he met Mr Mason and
possibly Vivienne Mason before the meeting at Mr
Mason’s house.
Mr Mason’s evidence on this issue was unclear but
eventually he stated that he met Mr Gattellari, in the
company of Mr Saunders and Mr Binge, at a pub in
Narooma, a few days before the 9 March 2005 meeting.
Mr Mason said that Mr Saunders told him that Mr
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Gattellari offered loans, and he asked Mr Gattellari for a
“loan” of between $1,000 and $1,500 at the pub, on the
first occasion they met.
In any event, negotiations between the Medich Group and
the Wagonga LALC commenced on 9 March 2005, when
Mr Gattellari and Mr Binge attended a general meeting of
the Wagonga LALC. The minutes of the meeting record
that Mr Mason introduced Mr Gattellari, Mr Binge and
Mr Saunders to the members of the Wagonga LALC
and “development proposals” were discussed at the
meetings. A “V Mason” told members that all transactions
or dealings would be “checked out” by the NSWALC.
Whether “V Mason” was Vanessa Mason or Vivienne
Mason is not clear from the minutes but it was likely to be
Vivienne Mason, given that she was the Wagonga LALC
coordinator at the time. The minutes recorded that the
members had a “private discussion” and determined to
continue negotiations with Mr Gattellari and Mr Binge.
The minutes are not signed and fail to list the members in
attendance at the meeting.
At the meeting, a motion was also carried that the office
bearers of the Wagonga LALC sign a “Letter of intent to
enter into a joint venture between Wagonga LALC and
Ronnie Binge and Lucky Gattellari”. On the same date, 9
March 2005, Mr Mason (as chairperson) and Victor Moore
(as secretary) signed the letter on behalf of the Wagonga
LALC. Mr Binge and Mr Gattellari also signed the letter.
The letter of intent stated:
It is agreed that Gattellari and Binge will verbally detail
and explain to the board of the Land Council, the plan
for a joint venture in the development of land held by the
Wagonga Land Council. Details of financial assistance,
development costs, viability studies, council applications
etc as this is only a short version of what will be a lengthy
document of agreement [sic]. It will serve only to ratify
the intentions of both parties to enter into a joint venture
that will in the fullness of time prove to be most beneficial
to both parties in particular the Wagonga Land Council
as it will open up the opportunity to develop such lands
and share in the overall profits to be realised, at the same
time not relinquishing total control of said lands, as a
joint venture would open up many opportunities for the
locals for employment and possible home ownership.
Mr Gattellari said that at this time he knew nothing about
dealing with LALCs and was unaware that approval would
be required from the NSWALC. Mr Gattellari believed that
it would be a “normal land deal like anywhere else”.
Mr Mason agreed that he signed the letter without taking
professional advice of any kind. He had, by this time,
already solicited a “loan” from Mr Gattellari. On 18 March
2005, a $2,000 cash deposit was made into Mr Mason’s
bank account by Mr Gattellari.
14

Vivienne Mason said that she saw the proposal as an
opportunity “to develop some of our properties, maybe
get some houses for our mob and employment. We also
had great dreams of setting up scholarships, sporting
scholarships, education scholarships, yeah. So it looked really
attractive at the time ... He [Mr Gattellari] was a good
salesman”.
Mr Gattellari said that within a few weeks of the first
meeting with the Wagonga LALC on 9 March 2005,
four properties were identified as having potential for
development, as follows:
•

Fullers Beach – a 13-hectare property, about seven
kilometres south of Narooma with views of Fullers
Beach

•

Nangudga Lake – a three-hectare property, five
kilometres south of Narooma, adjoining Nangudga
Lake

•

Corunna Lake – a 15.44-hectare property located in a
semi-rural bush area with views of Corunna Lake

•

Isabel Street – a 14.72-hectare property adjoining a
golf course in Narooma with panoramic views of the
Pacific Ocean.

A June 2005 valuation report obtained by Ron Medich
Developments assessed the market value of the Fullers
Beach property as $1.1 million, the Nangudga Lake property
as $225,000 and the Corunna Lake property as $350,000.
The report noted that the properties were subject to certain
planning and zoning instruments and restrictions.

The incident on 8 April 2005
On Friday 8 April 2005, Mr Gattellari and Mr Binge were
pulled over by the police a short distance from Mr Medich’s
home. The police located $53,000 cash in a paper bag, a
$20,000 cheque made out to the “Aboriginal Land Council”,
and documents pertaining to property developments with
LALCs. The police seized the cash and made enquiries
about the origin of the money.
Sergeant Robert Toovey of the NSW Police Force attended
Mr Medich’s residence on 8 April 2005 and spoke with him
about the cash. Sergeant Toovey gave evidence that Mr
Medich told him the money was to be used as deposits for
land developments with LALCs at Narooma and Nowra.
Sergeant Toovey determined that the cash was for legitimate
business dealings and the money was returned to Mr
Gattellari.
At the public inquiry, it was not in issue that Mr Medich
gave $53,000 cash to Mr Gattellari, however, there was
some conflict about why Mr Gattellari was given the cash.
On 8 April 2005, Mr Gattellari told the police who
pulled him over that the money, “...was for a deposit for a
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subdivision land development involving the Aboriginal Land
Council”.
Mr Gattellari told the Commission that on 8 April 2005
he had attended Mr Medich’s residence with Mr Binge
and told Mr Medich that, in relation to the proposed
developments with LALCs, “we may need some cash
if we needed to butter some people up”. Mr Gattellari
said that Mr Medich gave him between $50,000 and
$55,000 in cash for that purpose. Although he was unable
to remember the exact amount that he was given, the
Commission is satisfied the amount was $53,000, as
that corresponds with the amount found by the police.
Mr Medich also gave him a $20,000 cheque for a deposit
on the four blocks of land in the Wagonga LALC area
identified as having development potential. Mr Gattellari
said that he used some of the cash but he could not recall
specifically how it was used and to whom he had made
payments from that cash.
Mr Binge told the Commission that he was aware that
the purpose of his and Mr Gattellari’s visit to Mr Medich’s
home was to collect cash and a cheque for their trip to
Narooma, but he was unaware of how much money had
been given to Mr Gattellari. He also said that he did not
overhear any conversations between Mr Gattellari and
Mr Medich. Mr Binge said that the money was to be used
to finance the proposed developments, including to assist
with his and Mr Gattellari’s travelling expenses. Mr Binge
also believed that the money was provided by Mr Medich
in order to assist LALC members: “It was used to help
the Land Council to achieve what they needed to achieve
for us to do the development”. Mr Binge clarified that by
“Land Council” he was referring only to Mr Mason and Mr
Foster because they were the nominated representatives
of the Wagonga LALC and it was his belief that payments
were to be made to them. He did not elaborate on why he
formed that belief.
Mr Medich gave evidence about the 8 April 2005 meeting
on two occasions. When he initially gave evidence to the
Commission in a compulsory examination, Mr Medich said
that the cash was to be used by Mr Gattellari and Mr Binge
for travel expenses because they would be travelling “all
over the place” and because “they might have to pay the
wages of some of the Aboriginal people that they’re dealing
with because they’ve got no money for petrol”. He further
stated that Mr Gattellari had free rein to determine how
and why the money was to be spent.
At the public inquiry, Mr Medich gave a different
explanation. He initially said Mr Gattellari required money
for deposits on land in another area and he gave him cash
because he did not have access to a cheque at the time.
He was unable to identify where the other area of land
was located. Mr Medich then said that Mr Gattellari had
told him “at the last moment” that the Wagonga LALC

wanted an increased amount for the deposit (beyond the
$20,000 cheque). He also said that some of the money
was to be used to pay for accommodation and other travel
expenses for Mr Gattellari and Mr Binge. Mr Medich
claimed that it never occurred to him that the money
would be used to make payments to LALC members and
denied that Mr Gattellari said that he was intending to
make such payments.
The Commission accepts Mr Gattellari’s evidence in
relation to this issue. The Commission notes that, on 8
April 2005, both Mr Medich and Mr Gattellari separately
told the police that the cash was to be used for deposits
on land. This issue was raised by Mr Medich’s counsel
as supporting an inference that what Mr Medich and
Mr Gattellari told the police was the truth, as they had
had no opportunity to collude on a response at that time.
The Commission is satisfied, however, that it is more
likely that both Mr Medich and Mr Gattellari lied to the
police on that occasion to avoid implicating themselves in
criminal conduct. Given that Mr Medich had just provided
a $20,000 cheque to Mr Gattellari for a deposit on four
blocks of land vested in the Wagonga LALC, it is not
surprising that they both explained to the police that the
cash was to be used for the same purpose.
There is no evidence that the cash was ever used for
the purpose of providing deposits on land purchases,
which were paid by cheque. Mr Gattellari’s evidence is
corroborated to some extent by Mr Binge, who confirmed
that the cash was needed in order to make payments to Mr
Mason and Mr Foster, not as deposits on land purchases.
Mr Gattellari’s evidence is also supported by the fact that
numerous payments were subsequently made by him to Mr
Mason and Mr Foster.
To some extent, Mr Gattellari’s evidence is further
corroborated by Mr Medich’s evidence at his compulsory
examination that the cash was to be used to pay the
wages of Aboriginal people with whom Mr Gattellari and
Mr Binge would be dealing. Mr Medich knew that Mr
Gattellari and Mr Binge would be travelling to Narooma
to negotiate with Aboriginal people, namely the members
of the Wagonga LALC. This statement by Mr Medich is
evidence of his knowledge that payments were to be made
to some members of the Wagonga LALC.
There was no evidence to support Mr Binge’s claim that
payments were to be made to Mr Mason and Mr Foster
to assist them, and neither of them ever claimed that funds
were provided to them for this purpose. This evidence of
Mr Binge about the purpose of the payments is rejected.
Mr Medich’s evidence at the public inquiry that the cash
was to be used for deposits on blocks of land was plainly
false. It was not only inconsistent with the version he gave
at the compulsory examination, it was also inconsistent
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with the fact that Mr Medich had already drawn a $20,000
cheque to pay the deposit on the four blocks of land at
Narooma and, as dealt with below, the Wagonga LALC
only ever received a $20,000 cheque as a deposit on the
land. There was also no evidence that any cash deposit
was made by Mr Gattellari on other land at that time.
Mr Medich’s evidence that the cash was to pay for the
accommodation and travelling expenses of Mr Gattellari
and Mr Binge is also rejected. The Commission does not
accept that such a large amount of cash was required to
cover travelling expenses to the south coast of NSW. This
evidence is plainly fanciful.
The Commission is satisfied in all the circumstances
that Mr Medich gave $53,000 cash to Mr Gattellari and
Mr Binge part of which, at least, was to be used for the
purpose of making payments to Wagonga LALC members
in order to facilitate development proposal negotiations
with the Wagonga LALC.

The joint venture agreement
A joint venture agreement was entered into between the
Medich Group and the Wagonga LALC for the subdivision
and sale of residential lots at Fullers Beach, Nangudga
Lake, Corunna Lake and on Isabel Street. At this point in
the negotiations, Mr Gattellari, Mr Binge and Mr Medich
began to describe themselves as the Medich Group.
The Medich Group was Ron Medich Developments,
Mr Gattellari and Mr Binge. Eddy Neumann, a lawyer
from Craddock Murray Neumann, acted on behalf of the
Wagonga LALC. Jeffrey Hinde, a Sydney lawyer, acted on
behalf of Ron Medich Developments.

The joint venture agreement was conditional upon the
NSWALC approving the sale in accordance with section
40D of the Land Rights Act. The joint venture agreement
required the Wagonga LALC to use its “best endeavours”
to prepare and lodge all necessary documentation with
the NSWALC in order to obtain section 40D approval. If
approval was not obtained within six months or an agreed
later date, the Medich Group could terminate the joint
venture agreement.
At the time, section 40D provided that a LALC could sell
or dispose of land vested in it if, at a meeting of the LALC
where a quorum was present, not less than 80 per cent of
the LALC members determined that the land was not of
cultural significance to Aborigines of the area and should
be disposed of, and that the NSWALC had approved of the
proposed disposal. At the time, a quorum was one-third
of the total number of voting members plus either one
member, if the number of voting members was less than
27 members, or 10 members, if the total number of voting
members was more than 27 members. Section 40D of the
Land Rights Act is set out in further detail in Appendix 3.

Mr Neumann, Mr Mason and Troy Stever, then secretary
of the Wagonga LALC, signed the joint venture agreement
on behalf of the Wagonga LALC, and Mr Medich signed
it on behalf of Ron Medich Developments. The Medich
Group was required to pay a deposit of $20,000 for the
four blocks of land.

As chairperson, Mr Mason was responsible for ensuring
that any sale or disposal of land was approved by a
resolution and decision of the LALC membership. He
agreed that he signed the joint venture agreement without
placing it before the members: “I think that we brought it
up at the next meeting”. In fact, there was no evidence
that a draft of the joint venture agreement had been placed
before the members. There was also no evidence that
the final version of the joint venture agreement was ever
put before the members of the Wagonga LALC for their
approval prior to its execution. Furthermore, it is clear on
the evidence that, without permission from the members,
Mr Mason agreed to the deletion or amendment of clauses
in the joint venture agreement that would have been
beneficial to the members of the Wagonga LALC. He was
unable to provide an explanation to the Commission as to
why these amendments were made.

Mr Mason told the Commission that he was acting on
the members’ instructions and in the best interests of the
Wagonga LALC in signing the joint venture agreement. He
initially agreed that he did not ask for expressions of interest
prior to signing the joint venture agreement. He later
resiled from this evidence, stating that he believed that his
wife, Vivienne Mason, as the then coordinator, had placed
advertisements in the newspaper calling for expressions of

Mr Mason’s chairperson’s report for April and May
2005 noted that, the “executive were able to finalise
the agreement in conjunction with the legal advice from
Craddock Murray Neumann Lawyers. The executive
believe this to be advantageous for council and its [sic]
imperative we keep members well informed of any progress
or positive outcomes pertaining to the Joint Venture”. The
reference in this report to the fact that the joint venture

According to Mr Neumann’s records, the joint venture
agreement was signed on 17 April 2005. Correspondence
in May 2006 between Vanessa Mason, as chairperson
of the Wagonga LALC, and the NSWALC suggests,
however, that the joint venture agreement was signed on 9
May 2005. In any event, the joint venture agreement was
executed in April or early May 2005.
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interest from potential developers. Vivienne Mason told
the Commission that she could not remember arranging an
advertisement calling for expressions of interest. There was
no evidence that either Mr Mason or Vivienne Mason ever
sought expressions of interest from potential developers.
The Commission is satisfied that no expressions of interest
were sought.
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agreement had been finalised by the executive supports
an inference that the agreement was not put before the
members for their approval.
There was no discussion with the members about the
properties that were to be part of the joint venture
agreement. In November 2000, a report had been prepared
which stated that the dune running along the northern part
of Fullers Beach was considered to be a sacred Aboriginal
burial ground. Mr Mason said he knew of the site but
agreed to Fullers Beach being part of the joint venture
agreement because he thought, if they built elsewhere on
the land, it would “save it sort of ”.
The Medich Group’s responsibilities under the joint
venture agreement included obtaining funding for the
proposed development and carrying out and completing
the development as soon as practicable, but not more than
two years from the day the development proposal was
approved.
The Medich Group was also to be responsible for obtaining
development approval for the development proposal. For
their services, the Medich Group would be paid a fee equal
to 9% of the total project costs, which was to be paid from
the net proceeds of the joint venture.
A “management committee” was to be established with
two representatives from the Wagonga LALC and two
representatives from the Medich Group. The Medich
Group was required to meet the net amount of any
expenditure, disbursement or liabilities in relation to the
development, and was responsible for providing monthly
reports to the management committee showing the net
expenditure and progress on the development.

Problems with implementing the
joint venture agreement
With a market valuation of $1.1 million, the Fullers Beach
property was the most valuable of the properties that
were the subject of the joint venture agreement. It was,
however, subject to a 33-year lease granted in July 2002
to Walkun Mara Aquaculture Pty Ltd (WMA). It was a
condition of that lease that WMA develop a commercial
aquaculture business, and it was obliged to pay annual rent
of $6,420.
According to Mr Gattellari, the Fullers Beach property
would have been very valuable had it had been rezoned
and developed into residential lots. It was also, however,
the most problematic property because the Medich Group
needed to overcome the “lease complication”.
Mr Gattellari said that by the end of 2005, he had
become increasingly frustrated with the slow progress in
negotiations with the Wagonga LALC. On 30 August
2006, in an attempt to overcome the WMA “lease

complication”, Mr Gattellari wrote to the Wagonga
LALC’s solicitors, Heard McEwan, and indicated that he
had come to an agreement with the WMA directors to
pay them $400,000 to purchase their shareholdings in the
company (on the condition that $200,000 of this money
was to be paid to the Wagonga LALC as back rent). The
Wagonga LALC’s records show that this offer was under
consideration for a time but ultimately did not proceed
because other problems with the joint venture agreement
emerged.
Vanessa Mason gave evidence that the WMA lease was
ultimately terminated during her tenure as chairperson due
to the non-payment of rent.
In February 2006, Mr Foster left the Wagonga LALC with
very little notice. A month later, in March 2006, Mr Mason
stood down as chairperson but remained a voting member
of the Wagonga LALC. Vanessa Mason, his daughter,
replaced him as chairperson. In August 2007, Vanessa
Mason took over the position of CEO, holding both the
positions of chairperson and CEO until November 2007.
On 31 May 2006, Vanessa Mason, as the Wagonga
LALC’s chairperson, wrote to Simon Spicer of the
NSWALC seeking advice about section 40D approval for
the joint venture agreement under the Land Rights Act and
requested that the NSWALC provide reasons if approval
was not going to be given.
This was the first time that the Wagonga LALC had
sought the advice of the NSWALC about the joint venture
agreement, more than a year after it had been signed.
On 13 July 2006, Mr Spicer responded and was highly
critical of the joint venture agreement, noting in his letter
the following deficiencies:
•

no evidence of appropriate consultation with, or
consideration of, Wagonga LALC members

•

no detailed explanation of the proposed transaction,
including structure, parties, rationale, application of
proceeds, plain-English summary of the transaction
and contract

•

no evidence of a considered or transparent selection
progress; for example a tender or expression of
interest

•

no details of the proposed properties, including title
deeds, zoning or valuations

•

no apparent independent legal advice

•

no evidence of any other independent advisors; for
example financial, town planning, project managers
and real estate

•

no financial information about the Medich Group

ICAC REPORT Investigation into the conduct of officers of the Wagonga Local Aboriginal Land Council and others

17

CHAPTER 2: The joint venture agreement

•

no details on possible pecuniary interests of any
Wagonga LALC member

•

no evidence of compliance with all statutory
requirements

•

concerns about the Medich Group’s offer to
purchase land that formed part of the joint venture
agreement.

Mr Spicer further stated that there was no evidence of the
capacity of Wagonga LALC signatories to enter into the
proposed contract. He expressed reservations about the
Wagonga LALC’s ability to manage such a complicated
transaction. Finally and most significantly, Mr Spicer noted
that the proposed transaction “does not appear to provide
an equitable return to WLALC having regard to the
possible returns and likely risks”.
By December 2006, Heard McEwan advised Vanessa
Mason that the joint venture agreement would
potentially put the Wagonga LALC’s land assets at risk
and recommended that the joint venture agreement be
rescinded. By February 2007, the Medich Group accepted
the need to rescind the joint venture agreement.
On 3 October 2007, a deed of rescission was entered into
by the two parties and the $20,000 deposit was refunded
to Ron Medich Developments.

The payments
Mr Gattellari said that he provided numerous payments
and other financial benefits to Mr Mason and Mr Foster
in order to facilitate negotiations with the Wagonga
LALC. Mr Gattellari characterised payments to Mr
Mason and Mr Foster as payments “for services rendered”
for assisting him to obtain land owned by the Wagonga
LALC. Mr Gattellari said that he made these payments
and provided other financial benefits because if “one of the
deals come [off] at Narooma, just one of them, all these
payments would seem insignificant”.

(a) to direct and control the affairs of the Council in
accordance with this Act and the resolutions and
decisions of the members of the Council as expressed
through Council meetings;
(b) to participate in the allocation of the Council’s
resources for the benefit of the Council’s members
in accordance with this Act and the resolutions and
decisions of the members of the Council as expressed
through Council meetings;
(c) to represent the interests and respond to the concerns
of the Council’s members;
(d) to facilitate communication between the Council’s
members and the New South Wales Aboriginal Land
Council;
(e) to participate in the creation and review of Council
policies and objectives;
(f) to review the performance of the Council in the
exercise of its functions and the achievement of its
objectives.
As chairperson, Mr Mason was required by the Land
Rights Act to act honestly and to exercise a reasonable
degree of care and diligence in carrying out his functions
and not to use his position for personal advantage (section
176 of the Land Rights Act). He was also required
to declare any pecuniary interest in a matter being
considered at a meeting of the LALC (section 182 of the
Land Rights Act).
Mr Mason continued to be involved in negotiations after
the joint venture agreement was signed. On 1 June 2005,
Mr Mason wrote to the manager of the Eurobadalla
Shire Council, giving approval for Mr Gattellari to lodge
development applications with respect to two of the joint
venture properties, Fullers Beach and Nangudga Lake.

A primary purpose of the investigation was to determine
what payments were made, to whom they were made, the
purpose of the payments, and whether Mr Binge and Mr
Medich were aware of the purpose of the payments.

On 17 August 2005, a motion was carried at a meeting of
the Wagonga LALC that Mr Mason and Mr Foster were
to be the Wagonga LALC’s “authorised delegates” to deal
with the Medich Group in negotiations.

Payments to Mr Mason

In his evidence to the Commission, Mr Mason reluctantly
agreed that he failed to disclose to other members of the
Wagonga LALC that he was receiving payments from
Mr Gattellari. He also agreed that he had breached the
pecuniary interest provisions of the Land Rights Act.

It is clear on the evidence that Mr Mason was extensively
involved in negotiations with the Medich Group. Mr
Mason accepted that he signed the joint venture agreement
as chairperson on behalf of the Wagonga LALC and
continued to participate in negotiations after it was signed.
It is important to understand Mr Mason’s role and
obligations as chairperson in 2005 and 2006. At the time,
18

section 65 of the Land Rights Act set out the role of the
LALC officers, including the chairperson, as follows:

The Commission is satisfied that Mr Mason, as chairperson
and delegated representative of the Wagonga LALC, was
in a position to influence the decisions of the Wagonga
LALC and to assist the Medich Group. Furthermore,
as outlined earlier in this chapter, Mr Mason favoured
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the Medich Group by not seeking expressions of interest
from other developers and by not placing the joint venture
agreement before the members for their comment and
approval prior to signing it.

Mr Gattellari’s evidence
Mr Gattellari gave detailed evidence about the payments
and other financial benefits he provided to Mr Mason. He
said the payments and other financial benefits were made
to Mr Mason to ensure that he dealt favourably with the
Medich Group’s development proposals. Mr Gattellari
described these payments in various ways; for example,
“I would help Ron out with some cash advances” and as
“helping Ron out financially”. Mr Gattellari also described
some of the payments as “loans” but agreed that no terms
for repayment were discussed or agreed upon. In fact,
no money was ever paid back. Mr Gattellari said that Mr
Mason gave his bank account details to him and some of
the payments were made by depositing money into Mr
Mason’s bank account (by cash, cash cheque and credit
card), while others were made directly to Mr Mason in
cash. Mr Gattellari said that he continued to assist Mr
Mason financially after he stood down as chairperson but
remained a voting member of the Wagonga LALC.
Mr Gattellari said that Mr Mason carried out a few jobs
for him at his home and was paid a small sum of money
for this work, but he denied that Mr Mason had carried
out extensive work for him. Mr Gattellari was not
cross-examined or challenged on this part of his evidence.
Mr Gattellari’s evidence about payments to Mr Mason
was corroborated by the records he kept of the payments:
both the entries in his notebooks and the bank deposit slips.
These records were seized by the police and provided to
the Commission. Mr Gattellari kept handwritten lists of all
of the payments – those made directly into bank accounts
and those made in cash – and running tallies of those
payments. Some of the entries are dated, while others are
not. He sometimes made notes next to the entries that
the payments were “loans” or “cash”. He said that he
usually made the notebook entries the day after making the
payment.
Mr Gattellari’s notebook entries recorded payments
and other financial benefits to Mr Mason totalling
approximately $38,300. Not all the entries are dated but
the last relevant entry was on 25 March 2006, around the
time Mr Mason stood down as chairperson. The $38,300
figure includes financial benefits other than money that Mr
Gattellari provided to Mr Mason, including a car worth
approximately $12,000 and a tractor worth approximately
$2,500. Mr Gattellari said that he was never paid by Mr
Mason for either the car or the tractor. On occasion,
Mr Gattellari also paid Mr Mason’s bills and fines. Mr
Gattellari said sometimes he would list what he had spent

in his dealings with the Wagonga LALC because, “I was
just trying to show Ron Mason that I was being very,
very generous and you know, that I was looking after him
even though he wasn’t doing anything for me, so it just,
reminding him of what I’ve done for him”.
The police also provided the Commission with a number of
bank deposit slips. These transactions were analysed and
showed that a number of deposits (in cash, cheque and
direct deposit) were made into Mr Mason’s bank account.
Mr Gattellari confirmed that he had arranged for these
deposits to be made into Mr Mason’s account.
The evidence before the Commission established that
between 18 March 2005 and 27 October 2005, seven
payments totalling $8,800 were made into Mr Mason’s
bank account by Mr Gattellari. Six of the seven payments
were made in cash. During this period, Mr Mason was the
chairperson at the Wagonga LALC. The first payment, a
$2,000 cash payment, was made into Mr Mason’s account
on 18 March 2005, shortly after negotiations between the
Wagonga LALC and the Medich Group had begun.
Mr Gattellari recorded some of the deposits made into
Mr Mason’s bank account in his notebooks. For example,
on 21 June 2005, Mr Gattellari noted that he had given
Mr Mason $300. A deposit receipt dated 22 June 2005
shows that a $300 cash deposit was made into Mr Mason’s
account. On 15 August 2005, Mr Gattellari noted a $5,000
“loan” to Mr Mason. A deposit slip shows that a $5,000
deposit was made into Mr Mason’s account on 15 August
2005 from Mr Gattellari’s credit card.
The Commission is satisfied that Mr Gattellari’s notebook
entries provide support for his evidence about the total
amount he paid to Mr Mason in payments and other
financial benefits between 18 March 2005 and the end
of March 2006 being $38,300. The notes were seized by
the police upon Mr Gattellari’s arrest and there was no
opportunity for them to be altered by him thereafter. The
accuracy of the notes is supported by the fact that some
of the entries correspond with payments made into Mr
Mason’s bank account.
The Commission is satisfied that Mr Gattellari gave an
honest account of the payments made to Mr Mason and
the reasons for those payments. Mr Gattellari’s evidence
was clear and consistent. The Commission is satisfied
that, although Mr Gattellari characterised some of the
payments as loans or as providing financial assistance, it
was clear from his evidence that the purpose of all of the
payments was to ensure that Mr Mason favourably treated
the development proposals. The Commission accepts Mr
Gattellari’s evidence that no money was ever paid back to
him.
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Mr Binge’s evidence
Mr Binge admitted that payments were made to Mr
Mason, but said that these payments were for “help” or
“research” provided by Mr Mason. For the reasons set out
later in this chapter, the Commission does not consider
Mr Binge a credible witness and his evidence about the
purpose of the payments to Mr Mason is rejected.

Mr Mason stated that he had paid back the loans by
working for Mr Gattellari. He claimed he had carried out
the following work for Mr Gattellari:
•

worked at Mr Gattellari’s factory at Chipping
Norton for about a month and “decked it out for
him” by erecting steel shelving throughout the
factory. He said that he carried out the work with
his brother-in-law, Bruce Ella. He was unable to
recall when he carried out this work

•

worked for a month or two at a property at
Narellan, a town in western Sydney. He said that he
was doing fencing and renovations, again with Mr
Ella

•

drove a truck loaded with light fittings from Mr
Gattellari’s factory at Chipping Norton to the north
coast

•

travelled with Mr Gattellari to the central and
mid-north coast for the purposes of introducing Mr
Gattellari to members of other LALCs

•

collected debts on behalf of Mr Gattellari over a
12-month period.

Mr Mason’s evidence
Mr Mason admitted that he received payments from Mr
Gattellari. He gave evidence before the Commission on
two occasions – at a compulsory examination and at
the public inquiry. On both occasions he denied that the
payments related to the exercise of his official functions.
At his compulsory examination, Mr Mason claimed that
the payments he received were for work that he had
carried out for Mr Gattellari. He agreed that he did not
disclose these payments to anyone at the Wagonga LALC.
He also said that Mr Gattellari made payments to him
only in cash and not into his bank account. He gave the
following account of the payments he had received from
Mr Gattellari for work and other reasons:
•

incidental payments, which added up to
approximately $1,000, for introducing Mr Gattellari
to LALC members in Taree, Mount Druitt and
Wollongong

•

$800 for work carried out at Mr Gattellari’s house
for three weeks

•

$400 for working at Mr Gattellari’s daughter’s place
for two days

•

$2,500 for working on Mr Gattellari’s farm for about
five weeks

•

$500 for working at Mr Gattellari’s factory for about
one week

•

$1,500 for driving a truck up the north coast

•

a $5,000 loan received in approximately 2008.

At the public inquiry, Mr Mason confirmed that he had
received payments from Mr Gattellari. In fact, he gave
evidence that within minutes of meeting Mr Gattellari
he asked him for a loan. During his evidence, Mr Mason
characterised most of the payments he received from Mr
Gattellari as loans and said that he needed the loans to pay
back gambling debts incurred because of a longstanding
gambling problem. He said that he did not tell anybody
else (including members of the Wagonga LALC) about the
loans he had received from Mr Gattellari, describing them
as “personal”. He admitted that Mr Gattellari had made
payments into his bank account.
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Mr Mason denied that Mr Gattellari made payments
and provided other financial benefits to him totalling
approximately $38,300 – “I refute some of that”. Mr
Mason admitted that he had received a car from Mr
Gattellari, but said that he repaid the cost of the car by
carrying out work for Mr Gattellari. Mr Mason was not
questioned specifically about the tractor but claimed that
he had paid back every loan except for $1,000 or $2,000.
He said that he also repaid Mr Gattellari with cash that he
won occasionally through gambling on horses.
Mr Mason acknowledged that he had given different
accounts to the Commission at the public inquiry and at his
compulsory examination about the work he had carried out
for Mr Gattellari and the amount and the purpose of the
money he had received. He said that he had problems with
his memory – “Yeah, I know that but look my memory’s not
too good right”.
Mr Mason was an unconvincing and inconsistent witness.
His evidence that some of the payments he received from
Mr Gattellari were loans, which he paid back by working, is
rejected as false for the reasons outlined below.
First, there was no evidence to support Mr Mason’s
claim that any loan from Mr Gattellari was repaid. If they
were loans, there was no paperwork, no interest rate,
no provision for any repayments and, according to Mr
Gattellari, no repayments were ever made.
Secondly, Mr Mason’s account at the compulsory
examination of the amount of work he carried out for Mr
Gattellari differed from his evidence at the public inquiry.
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The Commission is not satisfied that Mr Mason carried out
extensive work for Mr Gattellari. The Commission accepts
Mr Gattellari’s evidence that Mr Mason carried out only a
small amount of work for him at his home and was paid a
small figure for this work.
Finally, Mr Mason’s evidence about the work he carried
out was inconsistent with the timing and the amount of
payments and other financial benefits he received, totalling
approximately $38,300, with the first payment received
shortly after the two men met on 18 March 2005.
The Commission is satisfied that, between 18 March 2005
and the end of March 2006, Mr Mason received payments
and other financial benefits totalling approximately $38,300
from Mr Gattellari in return for facilitating negotiations
in relation to the joint venture agreement between the
Wagonga LALC and the Medich Group. The Commission
accepts Mr Gattellari’s evidence that the payments to
Mr Mason were intended to influence him in his official
capacity as chairperson. The Commission rejects Mr
Mason’s evidence that the payments related to work he
had carried out or that they were loans that he paid back
by carrying out work for Mr Gattellari. There is evidence,
as outlined below, from which an inference can be drawn
that Mr Mason understood that the payments were not
loans and were intended to influence him to show favour to
the Medich Group in respect of the development proposals
with the Wagonga LALC.
First, the timing of the payments is consistent with Mr
Mason knowing that the payments were made with the
intention of inducing favourable decisions from him. On
the same day that he was introduced to Mr Gattellari, he
solicited a “loan” from him. Either the same day or shortly
thereafter, he signed the letter of intent to negotiate
entering into a joint venture agreement. The payments
to Mr Mason were significant and over a relatively short
period of time. The payments were made during a crucial
time in negotiations – both prior to the signing of the joint
venture agreement and after it was signed.

amendments that impacted negatively on the Wagonga
LALC’s members, and by failing to advertise to seek
expressions of interest prior to entering the joint venture
agreement with the Medich Group.
The Commission is satisfied that Mr Mason’s actions
specified above are explicable by the fact that throughout
the negotiations he was receiving payments and other
financial benefits from Mr Gattellari that were intended to,
and did, influence the exercise of his official functions.

Payments to Mr Foster
In late April or early May 2005, Mr Foster commenced in
the position of coordinator of the Wagonga LALC. The
available evidence is unclear as to what date Mr Foster
started working at the Wagonga LALC, although the
Commission accepts he started after the joint venture
agreement had been executed. While Mr Foster was
not a voting member of the Wagonga LALC, he was
responsible as coordinator for the administration of the
Wagonga LALC.
As a member of the Wagonga LALC’s staff, Mr Foster was
required to act honestly and to exercise a reasonable degree
of care and diligence in carrying out his functions under the
Land Rights Act, and not to use his position for personal
advantage. He was also required to declare any pecuniary
interest in a matter being considered by the Wagonga
LALC at a meeting of the Wagonga LALC (section 182 of
the Land Rights Act).
Before examining the payments made to Mr Foster, it is
necessary to address the preliminary issue of whether Mr
Foster had any involvement in dealing with the Medich
Group concerning the proposed development. If he did not
have any involvement, it is unlikely that any payment made
to him could relate to the exercise of his official functions
with respect to the proposed developments.

Secondly, the secretive nature of the payments should
be taken into account. Most of the payments were made
in cash. This is consistent with a desire to conceal the
source of the payments. On Mr Mason’s own evidence,
the payments were never revealed by him, even though
he knew he was thereby breaching the pecuniary interest
provisions of the Land Rights Act.

At the public inquiry, Mr Foster attempted to distance
himself from the joint venture negotiations. He gave
evidence that he was not a party to, or in any way
responsible for, the negotiations in relation to the joint
venture between the Wagonga LALC and the Medich
Group. He claimed that he met Mr Gattellari only once or
twice. This claim was later contradicted by Mr Gattellari’s
evidence and Mr Foster’s own evidence about working for
Mr Gattellari.

As chairperson of the Wagonga LALC and the Wagonga
LALC’s delegated representative in negotiations with the
Medich Group, Mr Mason was in a position to influence
the outcome of negotiations with the Medich Group. He
showed favouritism towards the Medich Group by failing
to put the joint venture agreement before the Wagonga
LALC members for their approval and by consenting to

Mr Foster accepted that the Wagonga LALC members
authorised him (along with Mr Mason) at a meeting on 17
August 2005 to be the “authorised delegates to deal with
representatives from the joint venture” (being the Medich
Group). Mr Foster also accepted that he spoke with the
Medich Group’s lawyer, Mr Neumann, about the joint
venture agreement.
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Mr Foster’s counsel submitted that Mr Foster held a purely
administrative role at the Wagonga LALC and was not a
voting member of the Wagonga LALC. The Commission
accepts that Mr Foster was not a voting member of the
Wagonga LALC. The Commission rejects, however, the
submission that Mr Foster’s role was a purely administrative
one. Mr Gattellari and Mr Binge both gave evidence that
they dealt with Mr Foster in negotiations regarding the joint
venture agreement. Additionally, Mr Foster and Mr Mason
were specifically authorised in a minuted decision of the
Wagonga LALC as the persons who were responsible for
negotiations with the Medich Group. This was done at a
crucial time in the ongoing negotiations with the Medich
Group, particularly because section 40D approval was yet
to be obtained from the NSWALC.
There was also other independent evidence that Mr Foster
was closely involved in negotiations with the Medich Group
relating to the joint venture agreement, particularly relating
to the Isabel Street property, although Mr Foster denied all
knowledge of that property.
Phillip Potter, a Narooma real estate agent from whom
Mr Foster rented properties, recalled that Mr Foster
had on one occasion shown him a plan of the proposed
development of the Isabel Street property. Mr Potter
recalled that the development was large with a number of
internal roads.
Mr Gattellari also made an undated notebook entry of a
proposal put to him by Mr Foster. The proposal was that
Mr Gattellari would pay him $15,000 and, in return, Mr
Foster would obtain a “letter of exclusive dealing” and
a deed for the Isabel Street property. According to Mr
Gattellari, “the golf club adjoining Isabel Street also had
some land that they were going to do something with and
Kenny Foster suggested that could be acquired as well
to make it one big subdivision instead of two individual
ones”. Although Mr Gattellari said that nothing transpired
as a result of Mr Foster’s proposal, the Commission is
satisfied that this note is further evidence of Mr Foster’s
knowledge of, and involvement in, negotiations relating
to the Isabel Street property. The Commission rejects Mr
Foster’s evidence that he had no knowledge of the Isabel
Street property.
The Commission is satisfied that, as the Wagonga LALC’s
coordinator and delegated representative to negotiate
with the Medich Group, Mr Foster played a role in the
negotiations. While there is no evidence that Mr Foster
took any specific steps to assist the Medich Group, he was
in a position generally to influence the Wagonga LALC’s
decisions and actions.
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Mr Gattellari’s evidence
Mr Gattellari gave evidence that he made payments to
Mr Foster in order to influence him in his official capacity:
“Look, I was out there to, to obtain land and obviously
the cash money we were paying certain people were [sic]
improper”. Of the payments to Mr Foster, he also said
that he, “felt it was a good idea to give it to him because
he could be very helpful to use”. Mr Gattellari said that
he made payments into Mr Foster’s bank account and
also made cash payments to him. Mr Gattellari said that
he acquired Mr Foster’s bank account details directly
from him.
Mr Gattellari was asked whether Mr Foster carried out
work for him, and said that Mr Foster did limited work for
the Boomerang Funeral Fund:
He [Mr Foster] and a number of other Aboriginal elders
went around trying to speak to Aboriginal Land Councils
in regards to putting together this Aboriginal Funeral
Fund.
Mr Gattellari clarified, however, that the Boomerang
Funeral Fund was owned by Mr Medich and payments
for that work were made separately, and “had nothing
to do with the payments” made by Mr Gattellari. The
Boomerang Funeral Fund was a company of which Mr
Medich was the sole director. Its purpose was to sell
funeral funds within Aboriginal communities. Mr Gattellari
denied that Mr Foster ever worked for him directly in any
other capacity.
Mr Gattellari’s notebook entries recorded payments to
Mr Foster totalling approximately $31,300 during the
period that Mr Foster was coordinator at the Wagonga
LALC. The last recorded payment to Mr Foster was on
18 December 2005. Mr Gattellari said that he sometimes
made lists of the money he had given to Mr Foster
because, “I wanted to point out to Kenny Foster, as I did to
Mr Mason, that in all the time, in all the cash advances I’d
made to him I had nothing to show for it”.
Documentary evidence before the Commission establishes
that, between 27 April 2005 and 7 December 2005, Mr
Gattellari made 23 deposits by cheque and cash totalling
$9,200 into Mr Foster’s bank account. The first payment
occurred on 27 April 2005, shortly after Mr Foster
commenced work at the Wagonga LALC, and the last
payment occurred on 7 December 2005, a few months
before he left his position at the Wagonga LALC.
The following 11 deposits corresponded with entries made
by Mr Gattellari in his notebooks:
•

$1,000 payment by cash and cheque on 1 July 2005

•

$300 cash payment on 6 July 2005

•

$500 cash payment on 19 July 2005
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•

$300 cash payment on 11 August 2005

•

$1,000 cash payment on 23 August 2005

•

$1,500 payment by cash and cheque on
25 August 2005

•

$600 cash payment on 7 October 2005

•

$100 cash payment on 18 October 2005

•

$200 cash payment on 27 October 2005

•

$100 cash payment on 4 November 2005

•

$200 cash payment on 16 November 2005.

Apart from the banking records, the Commission is satisfied
that Mr Gattellari’s notebook entries provide support for
his evidence about the total amount paid to Mr Foster.
The Commission is satisfied that, while Mr Foster was the
Wagonga LALC’s coordinator between April or May 2005
and February 2006, Mr Gattellari made payments to him
totalling approximately $31,300. The Commission accepts
Mr Gattellari’s evidence that the payments were made to
Mr Foster to influence him to exercise his official functions
to support the proposed developments.

Mr Binge’s evidence
Mr Binge gave evidence that payments were made to Mr
Foster but said that these payments were for “help” or
research” provided by Mr Foster. As detailed below, Mr
Binge was not a credible witness and his evidence about
the purpose of the payments is rejected.

Mr Medich’s evidence
Mr Medich denied all knowledge of any payments to Mr
Mason or Mr Foster for any purpose whatsoever. This
evidence is set out in chapter 4.
Mr Medich claimed that Mr Gattellari was responsible for
operating the Boomerang Funeral Fund. He said that he
had no knowledge of Mr Foster working for the fund while
he was the Wagonga LALC’s coordinator. Mr Medich also
said that he knew nothing about work allegedly carried out
on the fund in 2005, before the company was incorporated
on 23 November 2006.

Mr Foster’s evidence
Mr Foster gave evidence at the Commission on two
occasions – at a compulsory examination and at the public
inquiry. On both occasions, he denied that any payments
were made to him for a corrupt or improper purpose.
During his compulsory examination, Mr Foster’s evidence
was vague as to when he carried out work for Mr Gattellari:
“I think about 2005, 2006, 7”. Mr Foster said that, in total,
he worked on the Boomerang Funeral Fund project for
between five and 12 days, and was paid $200 a day. He

agreed that, on that basis, he would have received, in total,
between $1,000 and $2,400 for the work he carried out.
He said that Mr Gattellari always paid him in cash and
no money had been paid into his bank account. He also
gave evidence that he was aware of the pecuniary interest
provisions in the Land Rights Act.
At the public inquiry, Mr Foster denied that Mr Gattellari
paid him the amount of money outlined in Mr Gattellari’s
notebook entries. He maintained that he had received
payments from Mr Gattellari for work carried out in
relation to the fund.
Mr Foster’s account at the public inquiry of the work
he did for the fund differed considerably from his earlier
evidence. He said that he was paid by Mr Gattellari to
draw up the proposal and “shell structure” for the fund.
He undertook this preliminary work in relation to the fund
well before it was established in late 2006. This claim was
put forward by Mr Foster for the first time at the public
inquiry. He said that he was paid $200 a week “off and
on” for about five or six weeks for this work and that, in
total, he received between $1,000 and $1,200. Later in his
evidence, he said that he could have been paid more. He
said that he received cash and some money was deposited
into his bank account. Mr Foster was unable to recall
how many times he was paid in cash, as opposed to how
many times money was deposited into his bank account.
He said that he told Wagonga LALC members about
his involvement in the fund but did not tell any Wagonga
LALC member that he was being paid for this work by
Mr Gattellari. Mr Foster also admitted that Mr Gattellari
paid for his cable television connection but said that these
payments were made because of work he had carried out
on the fund.
At the public inquiry, Mr Foster also claimed that he
did work for Mr Gattellari, which involved setting up an
Indigenous employment program that would potentially
operate from Narooma and Batemans Bay. He admitted
that he had failed to tell the Commission about the
Indigenous employment program at his compulsory
examination. He said that he was paid $200 a day and
worked on and off over a six-month period on this project.
He said that people in the Indigenous community knew
about his involvement in the Indigenous employment
program but they did not know he was being paid for the
work by Mr Gattellari.
Mr Foster was not a credible or convincing witness. He
gave inconsistent accounts of what work he had done for
Mr Gattellari, and all of his accounts were inconsistent
with the timing and size of the payments he received.
The Commission does not accept Mr Foster’s evidence
about the work he carried out for Mr Gattellari.
His evidence on this issue is inconsistent with other
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credible evidence. The fund was incorporated only in late
November 2006 – well after Mr Foster left the Wagonga
LALC. While it is true that Mr Foster gave evidence that
his work related to the setting up of the fund, it is unlikely
that such work was done long before the fund was created
and there are no records to support Mr Foster’s claim.
Mr Gattellari said that payments for work relating to the
fund were paid separately and had nothing to do with the
payments he made to Mr Foster.

Mr Mason’s evidence
Mr Mason gave evidence that he was aware that Mr Foster
carried out work for a fund but did not know whether Mr
Foster was paid for this work. Mr Mason’s evidence was
vague and did not support Mr Foster’s evidence that he was
being paid for work on the fund.

Mr Foster’s rent
At the public inquiry, Mr Gattellari gave evidence that he
paid Mr Foster’s rent while Mr Foster was coordinator
at the Wagonga LALC. Mr Foster rented two properties
through Whale Coast Realty while he resided in Narooma
– a furnished apartment at Angle Street, and a house at
Cove Court. Mr Foster rented the Angle Street apartment
between 18 May 2005 and 30 September 2005. He
then moved to the house at Cove Court until he left the
Wagonga LALC in February 2006.
Mr Gattellari said that, on one occasion, he went into Whale
Coast Realty to pay rent for Mr Foster, having agreed to
“help” Mr Foster with his arrears in rental payments.
Mr Gattellari gave evidence that he paid Mr Foster’s rent on
two other occasions: one payment of $1,540 on 6 October
2005, and a further $1,000 payment on 9 November 2005.
These payments were also recorded in Mr Gattellari’s
notebook entries. Two deposit slips, which recorded these
payments, were located by the police and provided to the
Commission. Evidence before the Commission establishes
that cheque payments were made by Mr Gattellari to Whale
Coast Realty of $1,540 on 6 October 2005 and $1,000 on 9
November 2005.
Mr Potter, the owner of Whale Coast Realty, told the
Commission that a day or two after Mr Foster made
arrangements to rent the Angle Street apartment, he
attended Whale Coast Realty with Mr Gattellari and
another man. Mr Potter said that he recognised Mr
Gattellari because he had an interest in boxing and also knew
of Mr Gattellari’s older brother, the boxer, Rocky Gattellari.
He was introduced to the third man. Mr Potter stated that
he had since seen this man on television and believes that the
man in the real estate agency on that day was Mr Medich.
Mr Potter described seeing Mr Gattellari pass cash to
Mr Foster, which he used to pay his rent. He did not see
24

how much money was paid but assumed that it was
approximately $1,100, being the bond and two weeks’ rent
in advance.
Mr Potter said that Mr Foster later moved out of the
apartment at Angle Street and rented a house at Cove
Court with a six-month lease. Mr Potter said that Mr
Foster told him on a number of occasions that he was
unable to pay his rent because he had not received
money from Mr Gattellari. Mr Potter said that Mr Foster
ultimately fell behind in his rental payments and left
Narooma in February 2006, owing the real estate agency
approximately $1,400.
At the public inquiry, Mr Foster said that he paid his own
rent. When asked about the bank records which showed that
Mr Gattellari was making rental payments on his behalf, Mr
Foster claimed, “I didn’t know he was doing these things”. Mr
Foster said that when he first arrived at the Wagonga LALC
he stayed with his relative, Glenis Kelly (another Wagonga
LALC member), before renting accommodation through
Whale Coast Realty. Mr Foster denied that he went into
Whale Coast Realty with Mr Medich and denied that he had
met Mr Medich in Narooma. He said that he might have
gone there with Mr Gattellari but denied that Mr Gattellari
paid his rent for him.
Mr Medich denied all knowledge of payments of Mr
Foster’s rent. He said that he had previously gone to Whale
Coast Realty to research real estate prices in the area but
denied going there with Mr Gattellari or Mr Foster. Mr
Medich said that he did not meet Mr Foster while he was
residing in Narooma and did not know that he was the
coordinator of the Wagonga LALC.
Mr Foster’s evidence in relation to the rental payments
was unconvincing and the Commission rejects his
evidence. The Commission is satisfied that Mr Gattellari
paid some of Mr Foster’s rent. Mr Gattellari’s evidence
that he paid some of Mr Foster’s rent was corroborated
by the evidence of Mr Potter, who was an independent,
convincing and credible witness. Mr Gattellari’s evidence
was also supported by his notebook entries and bank
records of two deposits made by Mr Gattellari to Whale
Coast Realty’s bank account. The Commission is satisfied
that Mr Gattellari made rental payments on behalf of
Mr Foster totalling approximately $3,630.
The Commission is satisfied that between April or May
2005 and late February 2006, Mr Foster received payments
totalling approximately $31,300 from Mr Gattellari, including
rental payments totalling approximately $3,630.
The Commission is also satisfied, for the reasons outlined
below, that Mr Foster accepted the payments knowing
that they were given to influence him to exercise his
official functions to favour the proposed developments
and the Medich Group.
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First, the timing of the payments is compelling evidence
that the payments were made with the intention of
inducing favourable decisions. Mr Foster arrived at the
Wagonga LALC in late April or early May 2005. The first
recorded payment to Mr Foster was $200 on 27 April
2005, and a second payment of $200 was made shortly
after, on 11 May 2005.
Secondly, on his own evidence, Mr Foster kept these
payments secret from other Wagonga LALC members
and clearly contravened the pecuniary interest provisions
of the Land Rights Act. The payments were significant,
over a relatively short period of time and at a crucial time
in negotiations. Almost all of the payments were made in
cash and the Commission is satisfied that attempts were
being made to hide the source of the money because the
payments were being made for an improper purpose.
Mr Foster did not sign the joint venture agreement and
there is no evidence that he took any specific steps to show
favouritism to the Medich Group. As coordinator and the
Wagonga LALC’s delegated representative, however, he
was clearly in a position to influence decisions and actions
by the Wagonga LALC, and the Commission is satisfied
that the payments outlined above were made to him and
received by him on this understanding.

Mr Binge’s involvement in
payments to Mr Mason and
Mr Foster
While Mr Binge accepted that he knew that payments
were made to Mr Mason and Mr Foster, he denied
knowledge that the payments were made for any corrupt
or improper purpose.
Mr Gattellari gave evidence that, from the outset, Mr
Binge told him that payments would need to be made to
the decision-makers at the LALC so that they “could be
persuaded to make favourable decisions based on cash
money”. Mr Gattellari also said that the issue of making
payments to secure a favourable outcome was discussed at
a meeting between Mr Medich, Mr Binge and him.
Mr Gattellari said he discussed the payments he made
to Mr Mason and Mr Foster with Mr Binge and that
Mr Binge was present when some of the payments
were made. It is not clear from Mr Gattellari’s evidence,
however, whether Mr Binge was aware of the specific
purpose of the payments, or whether Mr Binge facilitated
the making of corrupt or improper payments.
Mr Binge denied that he told Mr Gattellari that payments
would need to be made to LALC decision-makers in order
to facilitate negotiations. He agreed, however, that he had
told Mr Gattellari that payments would need to be made

in order to “help” and “support” the LALCs because
LALCs lacked funds, and that they would need to pay
some LALC members’ travelling expenses.
Mr Binge admitted that payments were made to
Mr Mason and Mr Foster because they were the
representatives of the Wagonga LALC and he believed
that they were “head of the Land Council”.
Mr Binge characterised some of these payments as
payments for “help” and “research”. He said that Mr
Mason and Mr Foster had carried out “research” relating
to the rezoning of the properties that were part of the
joint venture agreement. He said that Mr Gattellari had
mentioned that he was going to deposit some money
into Mr Mason’s bank account and Mr Binge “assumed
that they [the payments] were for the joint venture
proposal, to help with meetings and travel expenses and
everything else”. Mr Binge also said that he was aware
of money being deposited into Mr Foster’s bank account.
Mr Binge said that he was not aware of the amounts that
were paid to either Mr Mason or Mr Foster because Mr
Gattellari was in charge of the finances.
The Commission does not consider Mr Binge to be a
credible witness. His evidence about the purpose of the
payments to Mr Mason and Mr Foster was unconvincing
and highly implausible. There was no evidence that the
payments to Mr Mason or Mr Foster were made in order
to support the Wagonga LALC or were for “research”
undertaken by either of them. Indeed, neither Mr Mason
nor Mr Foster proffered this explanation as to why they
received money from Mr Gattellari and there was no
evidence of any “research” being undertaken by either of
them.
While the Commission has doubts about the veracity
of the account given by Mr Binge, there is insufficient
evidence to support a finding that Mr Binge participated
in the making of payments to Mr Mason or Mr Foster for
a corrupt or improper purpose, and Mr Gattellari’s limited
evidence on the issue would not support such a finding.

Corrupt conduct
The Commission’s approach to making findings of
corrupt conduct is set out in Appendix 2 to this report.
First, the Commission makes findings of relevant facts
on the balance of probabilities. The Commission then
determines whether those facts come within the terms
of sections 8(1) or 8(2) of the ICAC Act. If they do,
the Commission then considers section 9 and the
jurisdictional requirements of section 13(3A) of the
ICAC Act.
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Lucky Gattellari

(ii)

The Commission has made findings of fact that
between 18 March 2005 and the end of March 2006, Mr
Gattellari made payments and provided other financial
benefits to Mr Mason, totalling approximately $38,300,
and Mr Foster, totalling approximately $31,300, in order to
facilitate negotiations between the Wagonga LALC and the
Medich Group in relation to the joint venture agreement.
Such conduct is corrupt conduct for the purpose of section
8 of the ICAC Act. It is conduct which, on Mr Gattellari’s
part, constitutes or involves conduct that could adversely
affect, either directly or indirectly, the honest or impartial
exercise of official functions of public officials of the
Wagonga LALC under section 8(1)(a) of the ICAC Act. It is
also conduct which, on Mr Gattellari’s part, adversely affects
or that could adversely affect, either directly or indirectly, the
exercise of official functions by Mr Mason or Mr Foster and
could involve bribery or the offer of secret commissions and
therefore comes within section 8(2) of the ICAC Act.
For the purpose of section 9(1)(a) of the ICAC Act it is
relevant to consider section 249B of the Crimes Act.
Section 249B provides as follows:
(1)

If any agent corruptly receives or solicits (or corruptly
agrees to receive or solicit) from another person for
the agent or for anyone else any benefit:
(a)	as an inducement or reward for or otherwise
on account of:
(i)

doing or not doing something, or
having done or not having done
something, or

(ii)

showing or not showing, or having
shown or not having shown, favour or
disfavour to any person,

in relation to the affairs or business of the agent’s
principal, or
(b)	the receipt or any expectation of which would
in any way tend to influence the agent to
show, or not to show, favour or disfavour
to any person in relation to the affairs or
business of the agent’s principal,
the agent is liable to imprisonment for 7 years.
(2)

If any person corruptly gives or offers to give to any
agent, or to any other person with the consent or at
the request of any agent, any benefit:
(a)	as an inducement or reward for or otherwise
on account of the agent’s:
(i)
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doing or not doing something, or
having done or not having done
something, or

showing or not showing, or having
shown or not having shown, favour or
disfavour to any person,

in relation to the affairs or business of the agent’s
principal, or
(b)	the receipt or any expectation of which
would in any way tend to influence the
agent to show, or not to show, favour or
disfavour to any person in relation to the
affairs or business of the agent’s principal,
the firstmentioned person is liable to imprisonment for 7 years.
The Commission is satisfied for the purposes of section 9(1)
(a) of the ICAC Act that, if the facts it has found were to
be proved on admissible evidence to the criminal standard
of beyond reasonable doubt and accepted by an appropriate
tribunal, they would be grounds on which such a tribunal
would find that Mr Gattellari has committed offences
under section 249B(2) of the Crimes Act of corruptly
giving a benefit to Mr Foster and Mr Mason in order to
facilitate negotiations between the Medich Group and the
Wagonga LALC in relation to the joint venture agreement.

Ron Binge
Mr Binge was an unimpressive witness and the
Commission has doubts about the veracity of his evidence.
The Commission does not consider, however, that there
is sufficient evidence to show that Mr Binge facilitated
the payments to Mr Mason or Mr Foster for a corrupt
or improper purpose. The Commission is not satisfied to
the requisite standard that there is evidence to warrant a
finding of corrupt conduct against Mr Binge.

Ron Mason
The Commission has made findings of fact that between
18 March 2005 and the end of March 2006, Mr Mason
accepted payments and other financial benefits from
Mr Gattellari, totalling approximately $38,300, as an
inducement to use his position as chairperson of the
Wagonga LALC to facilitate negotiations with the Medich
Group, and as a reward for having used his position as
chairperson of the Wagonga LALC to assist the Medich
Group by facilitating negotiations in relation to the joint
venture agreement.
Such conduct is corrupt conduct for the purpose of section
8 of the ICAC Act. It is conduct which, on Mr Mason’s
part, constitutes or involves a breach of public trust and
therefore comes within section 8(1)(c) of the ICAC Act.
It is also conduct which, on Mr Mason’s part, adversely
affects or that could adversely affect, either directly or
indirectly, his exercise of official functions and could involve
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bribery or the offer of secret commissions and therefore
comes within section 8(2) of the ICAC Act.
For the purpose of section 9(1)(a) of the ICAC Act, it is
relevant to consider section 249B of the Crimes Act and
the common law offence of misconduct in public office.
For the purpose of section 249B(1) of the Crimes Act,
the term “agent” is defined in the Crimes Act and includes
“Board members of a Local Aboriginal Land Council within
the meaning of the Aboriginal Land Rights Act 1983 “(and
in this case a reference in this Part to the agent’s principal is
a reference to the Local Aboriginal Land Council)”.
The common law offence of misconduct in public office
is part of the criminal law of NSW. The elements of the
offence have been considered in R v Quach (2010) 201
A Crim R 522. Redlich JA (with whom Ashley JA and
Hansen AJA agreed) said that the elements were as
follows:
(1)

a public official;

(2)

in the course of or connected to his public office;

(3)

wilfully misconducts himself or herself, by act or
omission, for example, by wilfully neglecting or
failing to perform his or her duty;

(4)

without reasonable excuse or justification; and

(5)

where such misconduct is serious and meriting
criminal punishment having regard to the
responsibilities of the office and the officeholder, the
importance of the public objects which they serve
and the nature and extent of the departure from
those objects.

The Commission is satisfied for the purposes of section
9(1)(a) of the ICAC Act that, if the facts it has found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by
an appropriate tribunal, they would be grounds on which
such a tribunal would find that Mr Mason has committed
the common law offence of misconduct in public office for
receiving payments and other financial benefits in return for
facilitating negotiations with the Medich Group in relation
to the joint venture agreement. His actions were serious,
particularly having regard to his position as chairperson and
his role in the negotiations with the Medich Group.
The Commission is also satisfied for the purposes of
section 9(1)(a) of the ICAC Act that, if the facts it has
found were to be proved on admissible evidence to the
criminal standard of beyond reasonable doubt and accepted
by an appropriate tribunal, they would be grounds on which
such a tribunal would find that Mr Mason has committed
criminal offences under section 249B(1)(a) of the Crimes
Act of corruptly receiving a benefit as a reward for
assisting the Medich Group with its development proposals

by facilitating negotiations in relation to the joint venture
agreement and criminal offences under section 249B(1)
(a) of the Crimes Act of corruptly receiving a benefit
to influence him to facilitate negotiations in relation to
the joint venture agreement. For the purposes of that
section, it is sufficient that the benefit was received as an
inducement to do something or to show favour. It is not
necessary to show that the recipient actually did anything
after receiving the payment to expedite the Wagonga
LALC’s determination of the development proposal.

Ken Foster
The Commission has made findings of fact that, between
April or May 2005 and February 2006, Mr Foster
accepted payments totalling approximately $31,300 from
Mr Gattellari as an inducement for Mr Foster to use
his position as coordinator of the Wagonga LALC to
facilitate negotiations with the Medich Group in relation
to the joint venture agreement.
Such conduct is corrupt conduct for the purpose of
section 8 of the ICAC Act. It is conduct which, on Mr
Foster’s part, constitutes or involves a breach of public
trust and therefore comes within section 8(1)(c) of the
ICAC Act. It is also conduct which, on Mr Foster’s part,
adversely affects or could adversely affect, either directly
or indirectly, his exercise of official functions and could
involve bribery or the offer of secret commissions and
therefore comes within section 8(2) of the ICAC Act.
For the purposes of section 249B(1) of the Crimes
Act, the term “agent” is defined in the Crimes Act and
includes “any person employed by, or acting on behalf
of, any other person (who in this case is referred to in
this Part as the person’s principal) in any capacity”. Mr
Foster was employed as the coordinator of the Wagonga
LALC and therefore comes within the definition of
an “agent” under the Crimes Act. The Commission is
satisfied for the purpose of section 9(1)(a) of the ICAC
Act that, if the facts it has found were to be proved on
admissible evidence to the criminal standard of beyond
reasonable doubt and accepted by an appropriate
tribunal, they would be grounds on which such a tribunal
would find that Mr Foster has committed a criminal
offence under section 249B(1)(a) of the Crimes Act of
corruptly receiving a benefit to influence him to facilitate
negotiations in relation to the joint venture agreement.
For the purposes of that section it is sufficient that the
benefit was received as an inducement to do something
or to show favour. It is not necessary to show that
the recipient actually did anything after receiving the
payment to facilitate the Wagonga LALC’s determination
of the development proposal.
The Commission is also satisfied for the purpose of
section 9(1)(a) of the ICAC Act that, if the facts it has
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found were to be proved on admissible evidence to the
criminal standard of beyond reasonable doubt and accepted
by an appropriate tribunal, they would be grounds on which
such a tribunal would find that Mr Foster has committed
the common law offence of misconduct in public office for
receiving payments and other financial benefits in order to
influence him to facilitate negotiations with the Medich
Group in relation to the joint venture agreement. His actions
were serious, particularly having regard to his position as
coordinator and his role in the negotiations with the Medich
Group.
Mr Medich’s conduct is examined in detail in chapter 4.

Section 74(A) statements
In making a public report, the Commission is required by the
provisions of section 74A(2) of the ICAC Act to include, in
respect of each “affected” person, a statement as to whether
or not in all the circumstances, the Commission is of the
opinion that consideration should be given to the following:
a. obtaining the advice of the Director of Public
Prosecutions (DPP) with respect to the prosecution
of the person for a specified criminal offence,
b.

the taking of action against the person for a specified
disciplinary offence,

c.

the taking of action against the person as a
public official on specific grounds, with a view
to dismissing, dispensing with the services of or
otherwise terminating the services of the public
official.

An “affected” person is defined in section 74A(3) of the
ICAC Act as a person against whom, in the Commission’s
opinion, substantial allegations have been made in the course
of or in connection with the investigation.
The Commission is satisfied that, in respect of the matters
canvassed in this chapter, Mr Gattellari, Mr Mason and Mr
Foster are “affected” persons. Mr Medich is also an “affected
person” and his conduct is dealt with in chapter 4.

Lucky Gattellari
The Commission is not of the opinion that consideration
should be given to obtaining the advice of the DPP in relation
to the prosecution of Mr Gattellari. Although Mr Gattellari
admitted making payments to Mr Mason and Mr Foster, he
gave his evidence subject to a declaration under section 38
of the ICAC Act. In these circumstances, his admissions
would be not be admissible in any criminal prosecution. The
Commission also takes into account the assistance that Mr
Gattellari provided to the Commission.
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Ron Mason
Mr Mason’s evidence was made under a declaration
pursuant to section 38 of the ICAC Act. The effect of the
declaration is that his evidence cannot be used in evidence
against him in any subsequent criminal prosecution, except
for a prosecution for an offence under the ICAC Act.
In the course of the investigation, however, the
Commission obtained other evidence that would be
admissible in the prosecution of Mr Mason, including the
evidence given by Mr Lockley, a Commission forensic
accountant. There are also the business records pertaining
to the joint venture agreement, bank records and the
records of the Wagonga LALC. There is also, potentially,
the evidence of Mr Gattellari, which would be available if
the DPP were to consider issuing an indemnity in respect
of his evidence.
The Commission is of the opinion that consideration should
be given to obtaining the advice of the DPP with respect
to the prosecution of Mr Mason for offences of receiving
corrupt benefits contrary to section 249B(1) of the Crimes
Act and an offence of misconduct in public office.

Ken Foster
Mr Foster’s evidence was made under a declaration
pursuant to section 38 of the ICAC Act. The effect of the
declaration is that his evidence cannot be used in evidence
against him in any subsequent criminal prosecution, except
for a prosecution for an offence under the ICAC Act.
In the course of the investigation, however, the
Commission obtained other evidence that would be
admissible in the prosecution of Mr Foster, including the
evidence given by Mr Lockley, a Commission forensic
accountant. There are also the business records pertaining
to the joint venture agreement, bank records and the
records of the Wagonga LALC. There is also, potentially,
the evidence of Mr Gattellari, which would be available if
the DPP were to consider issuing an indemnity in respect
of his evidence.
The Commission is of the opinion that consideration should
be given to obtaining the advice of the DPP with respect
to the prosecution of Mr Foster for offences of receiving
corrupt benefits contrary to section 249B(1) of the Crimes
Act and an offence of misconduct in public office.
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Chapter 3: The leases
This chapter examines allegations that between February
2009 and August 2010, Vanessa Mason received financial
benefits from Mr Gattellari in return for facilitating
negotiations between the Wagonga LALC and Water
View Developments in relation to three, 99-year leases.
There is no dispute that Vanessa Mason accepted
payments from Mr Gattellari. The issue for determination
is whether the payments were made to influence Vanessa
Mason in the exercise of her official functions. Mr
Gattellari and Vanessa Mason both denied that they were.
If established, Mr Gattellari’s conduct in providing
financial benefits to Vanessa Mason in order to facilitate
negotiations between the Wagonga LALC and Water
View Developments in relation to the leases could amount
to corrupt conduct, as it could involve conduct that could
adversely affect, either directly or indirectly, the honest or
impartial exercise of official functions by Vanessa Mason
under section 8(1)(a) of the ICAC Act. For the purposes of
section 9 of the ICAC Act, Mr Gattellari’s conduct could
also involve criminal offences of corruptly giving a benefit
under section 249B(2) of the Crimes Act.
If established, Vanessa Mason’s conduct in receiving
financial benefits from Mr Gattellari in return for facilitating
negotiations between the Wagonga LALC and Water
View Developments in relation to the leases could amount
to corrupt conduct, as it is conduct which, on her part,
could constitute or involve a breach of public trust and
therefore comes within section 8(1)(c) of the ICAC Act.
It is also conduct which could adversely affect, either
directly or indirectly, the exercise of her official functions
and could involve bribery and obtaining secret commissions
within sections 8(2)(b) and 8(2)(d) of the ICAC Act.
For the purposes of section 9(1)(a) of the ICAC Act, her
conduct could involve an offence of corruptly receiving a
benefit under section 249B(1) of the Crimes Act and could
involve the common law offence of misconduct in public
office. Vanessa Mason’s conduct could also fall within
section 9(1)(b) and 9(1)(c) of the ICAC Act on the basis
that her conduct could constitute or involve a disciplinary

offence involving misconduct, or reasonable grounds
for dismissal, dispensing with her services or otherwise
terminating her services for misconduct.

Negotiations commence
Vanessa Mason became the chairperson of the Wagonga
LALC in March 2006, before taking over the position of
CEO in August 2007. Between August and November
2007, she was both the chairperson and acting CEO. In
November 2007, Vanessa Mason became the CEO and
her mother, Vivienne Mason, became the chairperson.
As CEO, Vanessa Mason was responsible for the
day-to-day management of the Wagonga LALC’s affairs.
As outlined in chapter 2 of this report, negotiations
relating to the proposed joint venture between the
Wagonga LALC and the Medich Group faltered and the
joint venture agreement was eventually rescinded on 3
October 2007. Prior to the rescission of the joint venture
agreement, Mr Gattellari came up with an alternative
proposal for long-term leases to be obtained in relation
to three of the four proposed joint venture properties;
namely the properties at Fullers Beach, Nangudga Lake
and Corunna Lake.
Mr Gattellari’s lease proposals were the subject of
discussions between him and the Wagonga LALC as
early as August 2007. On 3 October 2007, the date
the deed of rescission was executed, Malcolm Heard
of Heard McEwan received instructions from Vanessa
Mason, as chairperson of the Wagonga LALC, to draft
deeds of agreement for leases for the three properties
referred to above. The tenant was to be Water View
Developments, a company of which Mr Gattellari was
the sole director, secretary and shareholder.
On 30 November 2007, the Wagonga LALC held an
extraordinary general meeting at which motions were
unanimously passed that the properties at Fullers Beach,
Nangudga Lake and Corunna Lake were not of cultural
significance and could be disposed of by way of 99-year
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leases to Water View Developments. The Land Rights Act
states that land is culturally significant to Aborigines “if
the land is significant in terms of traditions, observances,
customs, beliefs or history of Aborigines”. The members
unanimously agreed that the annual rent to be paid by Water
View Developments was $12,000 for the property at Fullers
Beach, $1,500 for the property at Nangudga Lake, and
$2,500 for the property at Corunna Lake. The minutes did
not record any discussion among the members about the
proposed rents.
During December 2007, Mr Heard drafted the deeds
of agreement for lease for the three properties. On 20
December 2007, the deeds were signed by the Wagonga
LALC and Water View Developments. Vanessa Mason, as
the CEO, and Vivienne Mason, as chairperson, signed the
deeds on behalf of the Wagonga LALC. Mr Gattellari signed
the deeds on behalf of Water View Developments.
Each deed provided that Water View Developments would
rent the vacant blocks of land from the Wagonga LALC
for 99 years, at which time the land would revert to the
Wagonga LALC. The deeds provided that the leases would
come into effect after Water View Developments had
obtained the relevant development approvals to erect one
residential structure on each block of land, and after the
Wagonga LALC had obtained approval pursuant to section
40B of the Land Rights Act from the NSWALC.
Prior to amendments to the Land Rights Act that came into
effect in March 2010, section 40B of the Land Rights Act
governed approvals relating to the lease of land vested in
LALCs. A LALC could lease land vested in it for a period of
three or more years if the proposed lease had been approved
by a meeting of the LALC at which a quorum was present.
The NSWALC was required to approve the lease, unless
the terms and conditions of the lease were inequitable to the
LALC. This section is set out in further detail in Appendix 3.
Mr Gattellari said that by the time the negotiations relating
to the leases commenced, Mr Binge had left NSW and
they were no longer in contact. According to Mr Gattellari,
Mr Medich was still involved in the negotiations with the
Wagonga LALC at that time. Mr Gattellari gave evidence
that he and Mr Medich both decided it would be best to
use Water View Developments as a corporate vehicle in
negotiations with the Wagonga LALC relating to the leases.
Mr Gattellari said that this decision was made because Mr
Medich was having matrimonial problems and he wanted to
distance himself from the dealings with the Wagonga LALC
in order to separate and protect any resulting assets from
divorce proceedings. Mr Gattellari stated that Mr Medich
continued to fund the developments and it was intended that
he would receive most of the profits from the development.
Mr Medich’s conduct in relation to the lease negotiations will
be examined in detail in chapter 4.
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Mr Gattellari said that he dealt mainly with Vanessa
Mason in negotiations relating to the lease proposals with
the Wagonga LALC and that she was supportive of his
proposals.
Vanessa Mason gave evidence that she was the Wagonga
LALC officer responsible for conducting negotiations
with Mr Gattellari in relation to the lease proposals. She
admitted that she did not seek expressions of interests
from other developers and continued to deal only with Mr
Gattellari, despite having received unequivocal advice from
the NSWALC in July 2007, and Mr Heard in June and
August 2007, that she should seek expressions of interests
from other developers for all potential developments,
particularly in light of the failure of the joint venture
agreement.
Vanessa Mason’s only explanation for moving ahead
with negotiations with Mr Gattellari and failing to seek
expressions of interest from other developers was, “I
guess, I received a lot of pressure ... from Water View
Developments [Mr Gattellari]”. She was unable to
provide a credible and coherent explanation for why
she felt pressured, saying only that Mr Gattellari would
frequently telephone the Wagonga LALC office. There
was no evidence to corroborate Vanessa Mason’s claim
that she was pressured by Mr Gattellari. In fact, later in
her evidence, Vanessa Mason admitted that she became
friendly with Mr Gattellari and would dine with him on
occasion. The Commission also heard evidence that she
and Mr Gattellari established a business relationship relating
to an oyster lease (as set out later in this chapter). The
Commission therefore rejects Vanessa Mason’s evidence
that she moved ahead with these negotiations because she
was pressured by Mr Gattellari.
While Vanessa Mason admitted that she was responsible
for the negotiations with Mr Gattellari, she claimed that
she did not support the lease proposals and denied voting
in favour of the proposals. The Wagonga LALC’s records,
however, demonstrate that all motions relating to Mr
Gattellari’s lease proposals were passed unanimously, with
the support of Vanessa Mason. In fact, the Wagonga
LALC’s records and those held by its solicitor, Mr Heard,
show that Vanessa Mason supported the proposals at
every step in the negotiations. The Commission therefore
rejects Vanessa Mason’s evidence that she did not support
Mr Gattellari’s lease proposals and that she did not vote in
favour of the proposals.
Ultimately, Mr Gattellari’s lease proposals were simply
another guise for achieving what he had attempted to
achieve with the joint venture proposal – to develop vacant
land vested in the Wagonga LALC. In Mr Gattellari’s own
words: “We tried everything else that didn’t work so we
were having one last go of it, yes”.
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Valuations
In December 2007 and January 2008, both Vanessa
Mason and Vivienne Mason urged Mr Heard to finalise
negotiations in relation to the leases. In an email to Mr
Heard on 15 January 2008, Vanessa Mason said, “I feel the
process has been dragging on for far too long and would
like the transaction to be completed”.
Mr Heard, however, insisted that a valuation report be
obtained. In early 2008, he instructed valuers to provide a
report commenting on whether the proposed rent for each
property represented a fair market price.
On 7 February 2008, the valuers provided their report to
Mr Heard. The report revealed that the proposed rents
were significantly less than market value for acquiring
interests in three, 99-year leases. The valuers determined
that the property at Fullers Beach had an estimated market
value of $2 million for a 99-year lease. The rent payable on
the property would be $20,000 per annum. The proposed
annual rent of $12,000 was therefore 40% less than the
market value. The valuers recommended that Water View
Developments pay rent in accordance with this valuation
for a 99-year lease for the property at Fullers Beach.
The valuers determined that the property at Nangudga
Lake had an estimated market value of $375,000 for a
99-year lease. The rent payable on the property would be
$3,788 per annum. The proposed annual rent of $1,500
was therefore approximately 60% less than the market
value. The valuers recommended that Water View
Developments pay rent in accordance with this valuation
for a 99-year lease for the property at Nangudga Lake.
The valuers determined that the property at Corunna
Lake had an estimated market value of $520,000 for a
99-year lease. The rent payable on the property would be
approximately $5,253 per annum. The proposed annual
rent of $2,500 was therefore approximately 53% less than
the market value. The valuers recommended that Water
View Developments pay rent in accordance with this
valuation for a 99-year lease for the property at Corunna
Lake.
On 9 April 2008, Mr Heard wrote to the NSWALC
and sought their advice in relation to a future application
pursuant to section 40B of the Land Rights Act. He
forwarded the new valuation report for their consideration.
On 21 April 2008, Julie Van Agten of the NSWALC
wrote to Mr Heard, making the following observations:
It is not clear from the information provided what might
be motivating WLALC to entertain such an idea,
and how the transactions involving Waterview [sic]
Developments Pty Limited and Lucky Gattellari might
benefit the members of WLALC. A detailed explanation

would therefore need to be provided to NSWALC as
part of any comprehensive 40B application. On the
limited information provided to NSWALC at this point
in time, it would appear to me that the transactions
contemplated by WLALC are grossly inequitable (in
favour of Waterview [sic] Developments Pty Limited
and Lucky Gattellari) and therefore not considered
to be in the best interests of the WLALC to accept.
They would likely contravene the requirements of the
Aboriginal Land Rights Act 1983 and the NSWALC
would not likely have the legal capacity to approve such
a transaction.
On 5 May 2008, Mr Heard advised Vanessa Mason
that it was unlikely that the NSWALC would approve
a section 40B application, given the view expressed by
Ms Van Agten that the proposed leases were “grossly
inequitable”.
Despite this advice, Vanessa Mason, as CEO of the
Wagonga LALC, proceeded with negotiations with
Water View Developments. On 30 July 2008, she sent
an email to Mr Heard advising that she had met with Mr
Gattellari independently and that he had agreed to pay
the new rental figures as reflected in the valuation report.
In her email, she indicated that she was eager to continue
negotiations with Water View Developments and that,
in due course, she would be submitting an application
pursuant to section 40B of the Land Rights Act to the
NSWALC.
Mr Gattellari and Vanessa Mason both agreed that, if the
leases had gone ahead in their original form, they would
have been potentially very favourable to Water View
Developments, and that Water View Developments
would have paid rent that was significantly less than the
market value for the three properties.

Leases for the properties at
Fullers Beach, Nangudga Lake
and Corunna Lake
On 18 August 2008, the Wagonga LALC held an
extraordinary general meeting at which motions were
passed unanimously that the properties at Fullers
Beach, Nangudga Lake and Corunna Lake were not of
cultural significance and that the properties should be
disposed of by way of long-term leases to Water View
Developments.
After some delays, the deeds of agreement for lease were
signed on 16 January 2009. Vanessa Mason signed the
deeds on behalf of the Wagonga LALC and Mr Gattellari
signed them on behalf of Water View Developments.
Each deed was identical except for the amount of rent to
be paid for each property.
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Each deed provided that Water View Developments was
required to act diligently and promptly to obtain development
approvals from the relevant consent authorities, including the
Eurobodalla Shire Council, to build one residential structure
on each block, within 12 months of the date of the deed.
The deeds also provided that the Wagonga LALC was
required to act diligently and promptly to obtain approvals
pursuant to section 40B of the Land Rights Act from the
NSWALC. After these approvals had been obtained, the
leases would commence and Water View Developments
would be required to pay half of the total rent due upfront:
$1 million for the property at Fullers Beach; $187,500 for the
property at Nangudga Lake; and $260,000 for the property
at Corunna Lake. The other half of the rent would be paid
upon completion of construction.

Emandem Enterprises paid a total of $82,500 for the oyster
lease. On 28 August 2009, Emandem Enterprises paid
$8,250 as a deposit for the oyster lease. On 1 September
2009, Mr Gattellari made a payment of $76,325.72 into
the Emandem Enterprises’ account. Vanessa Mason
used this money to pay the balance owed for the oyster
lease and on, or around that date, the oyster lease was
transferred from her brother to Emandem Enterprises. On
2 February 2010, 51% of Emandem Enterprises’ shares
were allocated to Riv Developments, a company of which
Mr Gattellari was director and secretary.

By the latter half of 2009, Mr Gattellari had not lodged
applications for development approvals with the Eurobadalla
Shire Council. The Wagonga LALC had also not taken any
steps towards making a formal section 40B application to the
NSWALC. In 2009 and 2010, negotiations between the two
parties in relation to the lease proposals were ongoing.

Mr Gattellari gave evidence that he made payments into
the Emandem Enterprises business account when Vanessa
Mason requested funds “to do more work at the oyster
lease”. He said that he viewed the oyster lease venture as
a legitimate business investment. He said that he became
aware only at a later stage that the oyster lease had been
purchased from Vanessa Mason’s brother. Mr Gattellari
was not questioned about whether he was aware that
Vanessa Mason was using money from the business
account to pay her personal expenses. He said that, “the
oyster lease, as I’ve stipulated many times, was a separate
dealing to the land deals altogether, it was a personal thing
which Ron Medich knew about and I did with Vanessa
Mason”. He denied that the payments were related to
Vanessa Mason’s official functions as CEO of the Wagonga
LALC. Mr Medich’s involvement in the oyster lease will be
examined in chapter 4.

Ultimately, events relating to the death of Mr McGurk and
subsequent charges disrupted the negotiations and nothing
came of the lease proposals.

Payments to Emandem Enterprises
and Vanessa Mason
There is no doubt that Vanessa Mason accepted payments
from Mr Gattellari. Both Mr Gattellari and Vanessa Mason
admitted that payments were made to Vanessa Mason’s
personal account and her company, Emandem Enterprises.
Both Mr Gattellari and Vanessa Mason denied, however,
that the payments were connected to the exercise of her
official functions at the Wagonga LALC.
On 12 March 2009, about two months after the deeds
of agreement for the leases were signed, Vanessa Mason
established a company, Emandem Enterprises, with the
purpose of purchasing an oyster lease from her brother, Ron
Gordon Mason. The company was set up to grow, harvest
and sell oysters. Vanessa Mason was the director and
secretary of Emandem Enterprises.
Between 18 February 2009 and 9 August 2010, 11 payments
totalling $125,325.72 were made into Emandem Enterprises’
business account by cash deposits or from accounts
associated with Mr Gattellari or Mr Medich. Two further
payments were made into Vanessa Mason’s personal bank
account by Mr Gattellari: $1,000 in cash on 11 March 2009
and $1,420 by cheque on 2 June 2009. In total, payments
totalling approximately $127,746 were made into Vanessa
Mason’s business bank account and personal bank account.
Mr Gattellari admitted that he arranged for the payments to
be made into the Emandem Enterprises’ bank account.
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The Commission heard evidence that approximately
$22,000 of the money paid to Emandem Enterprises was
used by Vanessa Mason for personal expenses.

Vanessa Mason admitted that payments totalling
approximately $127,746 were made into the Emandem
Enterprises’ account and her personal bank account
by cash deposits or from accounts associated with Mr
Gattellari or Mr Medich. She said that Mr Gattellari
organised the transfer of the funds and she did not know
or have control over where the money came from.
She admitted using the money to purchase the oyster
lease from her brother. She also admitted that she used
approximately $22,000 of the money transferred into
her business account to pay her personal expenses but
regarded these as “loans” from the company. She conceded,
however, that she did not repay any of these “loans”.
Vanessa Mason stated that the two payments made into
her personal account also related to the commencement of
the business. She was unable to recall when a decision was
made to start a business relationship with Mr Gattellari,
although she believed it was in early 2009.
She told the Commission that the only work ever done
on the oyster lease was preparatory work, that she had
received no income from the oyster lease, and that she has
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since requested that Emandem Enterprises be placed into
voluntary administration.
Vanessa Mason said that she did not tell anyone at the
Wagonga LALC about her business dealings with Mr
Gattellari because it was a “separate issue” and a “personal
thing”. She said that it was only with hindsight that she
saw the potential conflict of interest in her business
dealings with Mr Gattellari, and conceded that it was a
grave error of judgment to engage in a private business
with Mr Gattellari while she was the CEO of the Wagonga
LALC. Although she agreed that the decisions she made
were favourable to Mr Gattellari and disadvantageous to
the Wagonga LALC, she denied that the decisions were
influenced by the payments made to her and her business.
This denial is not supported by other evidence.
As the Wagonga LALC’s CEO, Vanessa Mason was in a
position to influence negotiations for the long-term leases
and did so by showing favouritism towards Mr Gattellari
and Water View Developments. She drove the negotiations
with Water View Developments forward, despite having
received advice from the NSWALC and the Wagonga
LALC’s lawyer, Mr Heard, that expressions of interest
should be sought from other developers for all development
proposals. If it were not for the intervention of Mr Heard,
no market valuation would have been obtained and if the
original agreements had proceeded, the Wagonga LALC
would have ended up receiving substantially less in rental
than the market value of the properties.
Vanessa Mason kept the payments she and her business
received from Mr Gattellari secret from other Wagonga
LALC members. The payments were significant, totalling
approximately $127,746. Her failure to disclose the
payments to other members of the Wagonga LALC
supports an inference that she knew that acceptance of the
payments was improper and had to be kept confidential.
The timing of the payments supports a finding that they
were made as an inducement for her to use, or to continue
to use, her position as CEO to assist in negotiations
concerning Mr Gattellari’s business dealings with the
Wagonga LALC. The deeds of agreement for the leases
were executed in January 2009, but the leases were yet
to come into effect because the development approvals
and, most significantly, the section 40B approvals from
the NSWALC were yet to be obtained. As the Wagonga
LALC’s CEO, Vanessa Mason was in a position to
influence decisions and actions by the Wagonga LALC in
relation to the section 40B approvals.
The Commission is satisfied that, between 18 February
2009 and 9 August 2010, 11 payments, totalling
approximately $127,746, were made to Vanessa
Mason and her company Emandem Enterprises as a
reward for her having used her position as CEO of the

Wagonga LALC to assist Mr Gattellari by facilitating
negotiations between the Wagonga LALC and Water
View Developments relating to the lease proposals
and as an inducement for her to continue to do so.
The Commission is also satisfied that Vanessa Mason
accepted payments from Mr Gattellari on the same basis.
The Commission does not accept Mr Gattellari’s
evidence that the payments to Vanessa Mason and
her business were not made for a corrupt or improper
purpose, but were a legitimate business investment. Mr
Gattellari invested a large amount of money in Vanessa
Mason’s business with no security provided and no
arrangements for repayment. The investment was made
shortly after the deeds of agreement for leases had been
signed and while negotiations in relation to finalising the
arrangements were continuing.
Although Mr Gattellari was eventually given a 51% share
in the business through his company Riv Developments,
it is clear on all the evidence that the business had no
real value, and never operated as a business at all. Mr
Gattellari gave evidence that Vanessa Mason strongly
supported the lease proposals and conceded that he
received favourable treatment from her. Mr Gattellari
admitted that his dealings with Mr Mason and Mr
Foster involved making payments to Wagonga LALC
decision-makers in order to secure favourable treatment
from them. Mr Gattellari knew that he needed similar
support from Vanessa Mason in ongoing negotiations.
The Commission is satisfied in all the circumstances that,
at the time of making the payments to Vanessa Mason
and her business, Mr Gattellari did so with the intention
of securing her favour in ongoing negotiations, and to
reward her for the favourable treatment that she had
shown him in the negotiations with the Wagonga LALC
up to that point.

Corrupt conduct
Lucky Gattellari
The Commission is satisfied that, between 18 February
2009 and 9 August 2010, Mr Gattellari made payments
totalling approximately $127,746 to Vanessa Mason and
her company, Emandem Enterprises, in order to facilitate
negotiations between the Wagonga LALC and Water
View Developments in relation to three long-term leases.
Such conduct is corrupt conduct for the purpose of
section 8 of the ICAC Act. It is conduct which, on Mr
Gattellari’s part, constitutes or involves conduct that
could adversely affect, either directly or indirectly, the
honest or impartial exercise of Vanessa Mason’s official
functions under section 8(1)(a) of the ICAC Act. It is also
conduct which, on Mr Gattellari’s part, adversely affects
or that could adversely affect, either directly or indirectly,
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the exercise of official functions by the Wagonga LALC and
could involve bribery or the offer of secret commissions and
therefore comes within section 8(2) of the ICAC Act.
The Commission is satisfied for the purposes of section 9(1)
(a) of the ICAC Act that, if the facts it has found were to
be proved on admissible evidence to the criminal standard
of beyond reasonable doubt and accepted by an appropriate
tribunal, they would be grounds on which such a tribunal
would find that Mr Gattellari has committed offences
under section 249B(2) of the Crimes Act of corruptly
giving a benefit to Vanessa Mason in order to facilitate
negotiations between the Wagonga LALC and Water View
Developments in relation to three long-term leases.

Vanessa Mason
The Commission found that, between 18 February 2009
and 9 August 2010, payments totalling approximately
$127,746 were made to Vanessa Mason and her company,
Emandem Enterprises, as a reward for her having used
her position as CEO of the Wagonga LALC to facilitate
negotiations between the Wagonga LALC and Water
View Developments in relation to three leases, and as an
inducement for her to continue to use her position as CEO
of the Wagonga LALC to assist Mr Gattellari and Water
View Developments in the future.
Such conduct is corrupt conduct for the purpose of section
8 of the ICAC Act. It is conduct which, on her part,
constitutes or involves a breach of public trust and therefore
comes within section 8(1)(c) of the ICAC Act. It is also
conduct which, on her part, adversely affects or that could
adversely affect, either directly or indirectly, her exercise of
official functions and could involve bribery or the offer of
secret commissions and therefore comes within section 8(2)
of the ICAC Act.
For the purposes of section 9(1)(a) of the ICAC Act,
the Commission is satisfied that, if the facts it has found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by an
appropriate tribunal, they would be grounds on which such
a tribunal would find that Vanessa Mason has committed a
criminal offence under section 249B(1) of the Crimes Act,
on the basis of her corruptly receiving benefits as a reward
for having facilitated negotiations between the Wagonga
LALC and Water View Developments in relation to three
lease proposals and on the basis of her corruptly receiving
benefits to influence her to facilitate negotiations between
the Wagonga LALC and Water View Developments in
relation to three lease proposals. For the purposes of that
section, it is sufficient that the benefit was an inducement to
do something or to show favour. It is not necessary to show
that the recipient actually did anything after receiving the
payment to facilitate the Wagonga LALC’s determination of
the development proposal.
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For the purposes of section 9(1)(a) of the ICAC Act, the
Commission is further satisfied that, if the facts it has found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by an
appropriate tribunal, they would be grounds on which such
a tribunal would find that Vanessa Mason has committed
the common law offence of misconduct in public office,
for receiving payments and other financial benefits in
order to influence her to facilitate negotiations with Water
View Developments in relation to the lease proposals.
Her actions were serious, particularly having regard to
her position as CEO and her role in the negotiations with
Water View Developments.
Vanessa Mason’s conduct also comes within section 9(1)(b)
of the ICAC Act. The Commission is satisfied that, if the
facts it has found were to be proved on admissible evidence
to the appropriate civil standard and accepted by an
appropriate tribunal, they would be grounds on which such
a tribunal would find that Vanessa Mason has committed
a disciplinary offence for failing to declare a pecuniary
interest in negotiations between the Wagonga LALC
and Water View Developments caused by her receiving
payments from Water View Developments.
Vanessa Mason’s conduct also comes within section 9(1)(c)
of the ICAC Act. The Commission is satisfied that, if the
facts it has found were to be proved on admissible evidence
to the appropriate civil standard and accepted by an
appropriate tribunal, that there would reasonable grounds
for dismissing, dispensing with the services of or otherwise
terminating the services of Vanessa Mason for misconduct,
based upon her receiving payments to influence her to use
her position as CEO of the Wagonga LALC to facilitate
negotiations between the Wagonga LALC and Water
View Developments.

Section 74(A) statements
The Commission is satisfied that, in respect of the matters
canvassed in this chapter, Mr Gattellari and Vanessa Mason
come within the definition of “affected” person. Mr Medich
is also an affected person, and his conduct will be dealt
with in chapter 4.

Lucky Gattellari
The Commission is not of the opinion that consideration
should be given to obtaining the advice of the DPP in
relation to the prosecution of Mr Gattellari. Although he
admitted making payments to Vanessa Mason, he gave
his evidence subject to a declaration under section 38 of
the ICAC Act. In these circumstances, his admissions
would be not be admissible in any criminal prosecution.
The Commission also takes into account the assistance he
provided to the Commission.
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Vanessa Mason
Vanessa Mason’s evidence was made under a declaration
pursuant to section 38 of the ICAC Act. The effect of the
declaration is that her evidence cannot be used in evidence
against her in any subsequent criminal prosecution, except
for a prosecution for an offence under the ICAC Act.
In the course of the investigation, however, the
Commission obtained other evidence that would be
admissible in the prosecution of Vanessa Mason, including
that given by Mr Lockley, a Commission forensic
accountant, who gave evidence based on banking records
about the payments made to Vanessa Mason and her
company, Emandem Enterprises. Other evidence available
includes the business records pertaining to the leases
and the records of the Wagonga LALC. There is also
the potential evidence of Mr Gattellari, which would be
available if the DPP were to consider issuing an indemnity
in respect of his evidence.
The Commission is of the opinion that consideration
should be given to obtaining the advice of the DPP with
respect to the prosecution of Vanessa Mason for offences
of receiving corrupt payments contrary to section 249B(1)
of the Crimes Act and for an offence of misconduct in
public office.
Vanessa Mason has resigned from the position of CEO of
the Wagonga LALC. It is therefore not necessary for the
Commission to form an opinion as to whether a statement
should be made in relation to any of the matters referred to
in section 74A(2)(b) or 74A(2)(c) of the ICAC Act.
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This chapter examines allegations that Mr Medich was
aware of, and facilitated, the provision of financial benefits
to Mr Mason, Mr Foster and Vanessa Mason to encourage
or reward their assistance in negotiations with the Wagonga
LALC with respect to a joint venture agreement and
proposed long-term leases.
If established, Mr Medich’s conduct in facilitating the
provision of such financial benefits could amount to
corrupt conduct as it could adversely affect, either directly
or indirectly, the honest or impartial exercise of official
functions by Mr Mason, Mr Foster and Vanessa Mason and
therefore comes under section 8(1)(a) of the ICAC Act. For
the purposes of section 9 of the ICAC Act, the conduct
could also involve criminal offences of aiding or abetting
the provision of corrupt benefits under section 249F of the
Crimes Act.

Mr Medich’s involvement in
negotiations with the Wagonga
LALC

issue of whether Mr Medich was aware of and facilitated
the payments to encourage or reward the LALC officials
for assistance with negotiations will be examined later in
this chapter.
On 12 April 2005, Mr Gattellari was engaged as Mr
Medich’s full-time property consultant in a number of
areas, including Narooma.
Mr Gattellari gave evidence that Mr Medich was closely
involved in negotiations relating to the joint venture
agreement, made a number of amendments to the joint
venture agreement before signing it, and continued to
be involved in negotiations with the Wagonga LALC
after the joint venture agreement was signed. He said
that both he and Mr Medich provided instructions to
their lawyer, Mr Hinde, and that both Mr Hinde and the
Wagonga LALC’s lawyer, Mr Neumann, were aware
that Mr Gattellari was authorised by Mr Medich to speak
on behalf of the Medich Group. Although Mr Gattellari
had authority to speak on the Medich Group’s behalf, he
said that he still discussed all matters relating to Wagonga
LALC negotiations with Mr Medich.

Mr Medich sought to distance himself from all negotiations
that were conducted with the Wagonga LALC relating
to both the joint venture agreement and the leases. His
evidence on this issue contrasted sharply with that of Mr
Gattellari, who claimed that Mr Medich was the financier
and driving force behind the negotiations relating to both the
joint venture agreement and the long-term leases.

According to Mr Gattellari, Mr Medich was also involved
in negotiations relating to the long-term leases. Mr
Gattellari said that Mr Medich suggested that Water
View Developments be used as a corporate vehicle
in negotiations relating to the leases in an attempt to
distance himself from the deals because of complications
in respect of his matrimonial assets. Mr Gattellari said that
Mr Medich “was beginning to have enormous problems
As outlined in chapter 2 of the report, it was common
with his wife, Odetta, so at his suggestion, any land that
ground that, in early 2005, Mr Gattellari and Mr Binge
we were going to get from any Aboriginal Land Council
approached Mr Medich to seek funding for a proposal to
would be owned by Water View Developments so as
develop land vested in NSW LALCs. Mr Gattellari said
that nobody could get their hands on it”. Although Mr
that, in a discussion at Mr Medich’s home, Mr Binge told
Medich was not a director or shareholder in Water View
Mr Medich and him that payments would need to be made
Developments, Mr Gattellari claimed that Mr Medich
to LALC decision-makers to ensure favourable treatment.
According to Mr Gattellari, Mr Medich was interested in the was to receive most of the profits from any resulting
proposal and subsequently provided the financial backing for development.
the negotiations, including money for payments that were
made to Mr Mason, Mr Foster and Vanessa Mason. The
36
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Mr Binge’s evidence
Mr Binge claimed that Mr Medich was involved from the
early stages of the joint venture negotiations with the
Wagonga LALC and provided the financial backing for
the proposed joint venture. Mr Binge left NSW before
negotiations relating to the leases commenced and was,
therefore, not in a position to give any evidence of Mr
Medich’s involvement in negotiations concerning the leases.

Mr Kaminic’s evidence
Mr Kaminic was Mr Gattellari’s driver and close
associate. He recalled that on at least one occasion he
travelled to Narooma with Mr Medich, Mr Gattellari and
Mr Binge. Mr Kaminic said that he had heard the three
men speaking about the land deals in Narooma on many
occasions. He recollected that Mr Medich was not happy
because the negotiations with the Wagonga LALC were
progressing slowly.

Mr Mason’s evidence
Mr Mason gave evidence that Mr Medich was involved
in negotiations relating to the joint venture agreement and
signed the joint venture agreement on behalf of the Medich
Group. He said that he met Mr Medich on one occasion in
Narooma and on two other occasions in Sydney.

Vanessa Mason’s evidence
Vanessa Mason said that she was aware that Mr Medich
was part of the Medich Group and was involved in
negotiations relating to the joint venture agreement. She
stated that she had no knowledge of Mr Medich being
connected to Water View Developments.

Mr Medich’s evidence
Mr Medich accepted that he was approached by Mr
Gattellari and Mr Binge in 2005 and that they were seeking
funding to develop land vested in NSW LALCs. He

told the Commission he was initially interested in their
proposal and travelled to Narooma with Mr Gattellari
and Mr Binge on a couple of occasions for the purpose of
looking at the properties held by the Wagonga LALC. He
said that on one occasion he attended a meeting at the
Wagonga LALC but did not directly deal with Wagonga
LALC members, as Mr Gattellari was responsible for
dealing with them.
Mr Medich claimed that he withdrew from negotiations
with the Wagonga LALC at an early stage and that
Mr Gattellari carried on negotiations without him.
Mr Medich agreed that he signed the joint venture
agreement in the office of his lawyer, Mr Hinde, on 17
April 2005 or 9 May 2005. At the time, the Wagonga
LALC was represented by Mr Neumann. Mr Medich
claimed that soon after he signed the joint venture
agreement, he “...ended up pulling the plug on the whole
deal, because I was not happy with it”.
Mr Medich claimed that he agreed to sign the joint
venture agreement only because Mr Gattellari had
agreed to arrange for some “other developers” to be
involved in the joint venture. He claimed he signed the
joint venture agreement reluctantly and never wanted
to be involved in a joint venture “...because those things
there’s too many problems with them”. He further
claimed that he did not believe that the joint venture
agreement was a legal document because he had made
a number of handwritten amendments to the document
and did not date it. He agreed, however, that he signed it
of his own free will and not under duress.
Contrary to his evidence on this issue, there were a
number of documents tendered at the public inquiry
that demonstrate Mr Medich’s continued involvement in
negotiations with the Wagonga LALC. When questioned
about these documents, Mr Medich continued to deny
involvement in negotiations. His evidence, which is set
out below, was inconsistent, evasive and unresponsive.
On 8 June 2005, the Wagonga LALC’s then lawyer, Mr
Neumann, wrote to Mr Mason, the then chairperson
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of the Wagonga LALC, advising that he had forwarded
his bill to Mr Medich’s lawyer, Mr Hinde, for payment.
Clause 12.1 of the joint venture agreement stated that the
Medich Group was required to meet the net amount of
any expenditures, disbursements or liabilities in relation to
the developments, including legal fees. Mr Neumann’s bill
was itemised. According to the bill, Mr Medich participated
in teleconferences on 15, 21 and 28 April 2005, and was
present at a conference on 1 June 2005, after the joint
venture agreement was signed. This evidence was not
disputed at the public inquiry. According to Mr Medich,
these conferences took place because he “wanted out of
the whole thing ... and I wanted my money back”. The
Commission rejects this evidence, which is inconsistent with
his earlier evidence that he had withdrawn from the joint
venture agreement directly after it was signed. There is also
no evidence to support his claim that he withdrew from, or
attempted to withdraw from, the joint venture agreement
until it was rescinded by mutual agreement in October 2007.
On 15 March 2006, Mr Hinde wrote a letter to both Mr
Medich and Mr Gattellari and provided an update on the
status of the joint venture negotiations and asked for their
approval to extend the time in which the Wagonga LALC
could lodge a section 40D application with the NSWALC.
He also asked to organise a conference with Mr Medich
and Mr Gattellari. Mr Hinde concludes: “For better or
worse at least at this stage with the preliminary work done
you gentlemen are in a position to assess the viability of
the project and make short and/or long term plans for the
project”. When questioned about this letter, Mr Medich
claimed it had been sent to him because, at the time, he
had not completed his “due diligence” relating to the joint
venture. This evidence is again inconsistent with his earlier
evidence that he withdrew from the joint venture agreement
shortly after it was signed. Further, the letter was written
almost a year after the joint venture agreement was signed
and Mr Hinde was clearly referring to ongoing negotiations
with the Wagonga LALC and the completion of “preliminary
work” relating to the project.
On 10 May 2006, Mr Medich drafted a letter to Westpac
Business Banking in Bankstown and confirmed that Riv
Developments (Mr Gattellari’s company) was engaged
by Ron Medich Holdings (Mr Medich’s company) as a
consultant in negotiations relating to development projects in
a number of areas, including Narooma. He advised the bank
that the estimated expenditure for the financial year from
1 July 2005 to 30 June 2006 would be $500,000 and to
contact him directly if the bank had further queries.
The copy of the letter in the possession of the Commission
was not signed. Mr Medich did not, however, deny writing
the letter but could not recall signing it. Mr Medich stated
that, “I don’t know the reason for this letter ... I don’t even
understand this letter”. He claimed that Mr Gattellari would
have requested that he write the letter for “some reason”
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but also claimed that he had terminated the joint venture
agreement by that date. The Commission rejects Mr
Medich’s evidence in respect of this letter. The letter is not
difficult to understand; the intent and purpose of the letter
is clear – to advise the bank of the estimated expenditure
for proposed projects for the financial year. Although the
Commission cannot be satisfied that the letter was signed
and sent, Mr Medich did not deny drafting the letter
and, therefore, the Commission is satisfied that as of 10
May 2006, Mr Medich was still involved in funding the
developments.
On 21 July 2006, Mr Hinde wrote a letter to the
Wagonga LALC’s new lawyers, Heard McEwan.
He advised them that the parties involved in the joint
venture agreement were Ron Medich Developments, Mr
Gattellari and Mr Binge, who were collectively known
as the Medich Group, and that he acted for the three
parties. Mr Hinde wrote of moving the negotiations
“forward”. When questioned about this letter, Mr Medich
said that he had pulled out of the joint venture agreement
by this stage and that Mr Hinde was acting solely on
Mr Gattellari’s instructions. The Commission rejects
Mr Medich’s evidence. In his letter of 21 July 2006, Mr
Hinde unequivocally stated that he was acting for the
Medich Group and expressed hope of moving negotiations
forward. The Commission is satisfied that, as of 21 July
2006, Mr Medich continued to be involved in negotiations
relating to the joint venture agreement.
On 21 January 2007, Terry Curley, a solicitor from
Heard McEwan, wrote to the Wagonga LALC and
confirmed that they had spoken to Mr Hinde, who
had confirmed that he was representing Ron Medich
Developments. When questioned about this letter, Mr
Medich said, “I don’t even understand it”. Mr Medich
claimed that he no longer had anything to do with the
joint venture agreement but Mr Gattellari was continuing
to use Mr Hinde as his lawyer. Heard McEwan’s letter
is unambiguous: Mr Hinde had advised them that
he represented Mr Medich’s company, Ron Medich
Developments. There would be no motivation for Mr
Hinde to provide misleading information to Heard
McEwan. The Commission is satisfied that Mr Medich
continued to be involved in the negotiations relating to the
joint venture agreement.
On 7 February 2007, Mr Hinde wrote a letter addressed
to “Dear Ron” (Mr Medich) and faxed it to Mr Medich’s
office. In the letter, Mr Hinde stated that he shared Mr
Medich’s “frustrations” and “annoyance” about the “way
this matter has gone”. Mr Hinde advised that the joint
venture agreement would need to be rescinded and that
Mr Medich could request the refund of his $20,000
deposit. When questioned about this letter, Mr Medich
said that Mr Hinde drafted the letter “...so that we can
get our money back”. Mr Medich claimed that, “I was
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well out of everything before then”. The Commission
rejects Mr Medich’s evidence. Mr Hinde’s purpose in
writing to Mr Medich was to express shared frustrations
to his client (Mr Medich) about the lack of progress in
the joint venture negotiations. There would be no reason
for Mr Hinde to write such a letter if Mr Medich was
no longer involved in negotiations and he was no longer
instructing him.
On 11 September 2007, Mr Medich wrote and signed a
letter on Medich Group letterhead, addressed “To whom it
may concern”. Mr Medich agreed that it was his signature
on the letter. The letter stated:
This is to confirm that Lucky Gattellari has been
authorised to act on my behalf on any matter relating
to the Wagonga LALC and he has the power to make
decisions and enter into any arrangement in regards to
the current agreement between the Wagonga LALC and
myself (the Medich Group) ... As of 10 September 2007
Mr Jeffrey Hinde no longer acts on our behalf and any
correspondence should be with Lucky Gattellari or myself.
The terms of the letter make it clear that Mr Medich was
authorising Mr Gattellari to negotiate and make decisions
on his behalf. Mr Medich said that Mr Gattellari wanted
him to write the letter “so he can go and continue on and
do whatever he likes”. Later in his evidence, Mr Medich
stated that he believed the letter related to dealings
between the Wagonga LALC and the Boomerang Funeral
Fund, the Indigenous funeral fund that Mr Medich owned.
The letter does not refer to the Boomerang Funeral
Fund but refers to the “current agreement” between the
Wagonga LALC and the Medich Group. There was no
evidence of any type of agreement between the Wagonga
LALC and the Boomerang Funeral Fund. The Commission
is satisfied that the letter evidences Mr Medich’s continued
interest in negotiations with the Wagonga LALC and
his authorisation for Mr Gattellari to conduct those
negotiations on his behalf.
It is important to note that, by August 2007, negotiations
relating to the long-term leases had already commenced.
Mr Medich denied being involved in negotiations with
the Wagonga LALC in relation to the long-term leases.
He denied that he and Mr Gattellari agreed to use Mr
Gattellari’s company, Water View Developments, in an
attempt to segregate Mr Medich’s assets for matrimonial
purposes.
On 25 March 2010, Mr Medich’s financial advisor, David
Gurney of Signum Advisers, wrote to Mr Medich by email
and indicated that he needed some information for the
“2009 accounts”, including information about whether
the “options” relating to the Wagonga LALC in Narooma
had any value. Mr Medich claimed that he had “no idea”
why Mr Gurney asked him these questions. It is clear,

however, from the wording of the email that its purpose
was to obtain information from Mr Medich so that Mr
Gurney could settle the 2009 financial accounts. It is also
clear that Mr Gurney understood that Mr Medich had
a potential financial interest in dealings pertaining to the
Wagonga LALC in 2009.
In all the circumstances, the Commission is satisfied
that Mr Medich was involved in and had an interest in
negotiations with the Wagonga LALC relating to both
the joint venture agreement and the long-term leases.

Mr Medich’s involvement in
payments to Mr Mason, Mr Foster
and Vanessa Mason
While Mr Medich agreed that he provided money
to Mr Gattellari, he denied that he was aware of, or
facilitated, the making of payments to Mr Mason, Mr
Foster or Vanessa Mason. He said that he was not told
at any stage by either Mr Gattellari or Mr Binge that
payments would need to be made to Wagonga LALC
decision-makers on any basis or that payments were in
fact made to them.
The issue for determination is whether Mr Medich
was aware of, or facilitated, the making of payments
to Mr Mason, Mr Foster and Vanessa Mason in order
to facilitate negotiations with the Wagonga LALC.
As detailed above, the Commission is satisfied that
Mr Medich was involved in and had an interest in
negotiations with the Wagonga LALC relating to both
the joint venture agreement and the long-term leases.
Mr Medich denied seeing Mr Gattellari’s notebooks,
which detailed payments made to Mr Mason and
Mr Foster. Mr Medich told the Commission that Mr
Gattellari was responsible for dealing directly with the
Wagonga LALC members, although Mr Medich recalled
meeting Mr Mason on a visit to Narooma. He could
not recall meeting Mr Foster in Narooma and said he
was not aware that Mr Foster was ever employed by
the Wagonga LALC. He said that he met Mr Foster in
Sydney at a later date. Mr Medich said that he could not
recall meeting Vanessa Mason and had no knowledge of
her role at the Wagonga LALC until the public inquiry.

Mr Gattellari’s evidence
Mr Gattellari gave evidence that Mr Medich was
aware that payments were made to Wagonga LALC
decision-makers in order to facilitate negotiations. He
said that Mr Medich was told by Mr Binge and him from
the outset of their discussions that payments would
need to be made to LALC decision-makers in order to
secure favourable treatment. It was common ground at
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the public inquiry that Mr Gattellari and Mr Binge sought
finance from Mr Medich for their proposal and subsequent
negotiations because neither of the men had access to
finance themselves. Mr Gattellari said that he approached
Mr Medich for funding prior to the commencement of
negotiations with the Wagonga LALC. He said that Mr
Medich was receptive to Mr Binge’s proposal and provided
the finance for the negotiations and the payments. He
said he “was authorised [by Mr Medich] to pay what was
required”. He said that when money was required, he would
approach Mr Medich directly to obtain it.
Mr Gattellari said that he spoke to Mr Medich about
payments made to Mr Mason and Mr Foster at the time he
was making them and provided Mr Medich with his notebook
entries: “I don’t think Mr Medich is the kind of business
man that doesn’t want to know where his money’s gone”.
The notebook entries provided a detailed account of what
payments were made to Mr Mason and Mr Foster. He said
that he would make the entries in the notebooks the day after
the payments were made. Mr Gattellari said that Mr Medich
“knew every penny I spent, where I spent it and why I spent
it”. When questioned about his generosity in making the
payments, Mr Gattellari responded: “It wasn’t my money”.
Mr Gattellari said that payments to Mr Mason and Mr
Foster were made with the purpose of obtaining favourable
treatment for the Medich Group in their dealings with the
Wagonga LALC, as outlined in chapter 2, and that payments
were made with Mr Medich’s awareness and authority on
that basis.
Mr Gattellari said that payments to Vanessa Mason and
Emandem Enterprises were made with Mr Medich’s
knowledge. He gave evidence that he told Mr Medich
about the payments because Mr Medich was a “co-owner”
in the oyster lease. While Mr Gattellari denied that the
payments to Vanessa Mason were for a corrupt purpose,
the Commission is satisfied that they were, as outlined in
chapter 3.

Mr Binge’s evidence
Mr Binge said that he approached Mr Gattellari with
his proposal to develop land vested in LALCs in early
2005. He said that Mr Gattellari was interested in the
proposal but was not in a financial position to fund the
developments. Mr Gattellari then approached Mr Medich
who agreed to provide financial backing for the negotiations.
Mr Binge could not recall whether Mr Medich became
involved in negotiations before or after the first meeting
with the Wagonga LALC on 9 March 2005, but said that
Mr Gattellari had indicated from the very beginning of
their discussions that he was not in a position to fund the
negotiations but knew somebody who was.
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Mr Binge denied that he told Mr Medich or Mr Gattellari
that it would be necessary to make payments to LALC
decision-makers in order to secure decisions favourable
to their interests. He said that he told Mr Gattellari
that payments would need to be made to “support”
the LALCs. He said that he was aware that payments
were made to Mr Mason and Mr Foster for “help” and
“research” allegedly carried out by them.
As outlined in chapter 2 of this report, the Commission
is satisfied that there is no evidence that payments were
to be made to LALC members in order to support them,
or for help or research allegedly carried out by Mr Mason
or Mr Foster, and Mr Binge’s evidence to this effect
is rejected. Mr Binge was not involved in negotiations
relating to the long-term leases and did not give evidence
about the payments made to Vanessa Mason.

The payments
Payments totalling approximately $197,346 were made
by Mr Gattellari to Mr Mason, Mr Foster and Vanessa
Mason. The Commission is satisfied that Mr Mason
received payments totalling approximately $38,300, of
which payments totalling $8,800 were made directly into
his bank account. Mr Foster received payments totalling
approximately $31,300, of which payments totalling
$9,200 were made into his bank account. Vanessa Mason
received payments totalling approximately $127,746 to
her personal bank account and her business bank account
for Emandem Enterprises. After examining the evidence,
the Commission is satisfied that the payments were
made in order to facilitate negotiations with the Wagonga
LALC, as outlined in chapters 2 and 3.
It was common ground that the reason Mr Gattellari
and Mr Binge approached Mr Medich from the outset
of negotiations with the Wagonga LALC was because
neither Mr Gattellari nor Mr Binge had the funds to
finance the proposals themselves. The evidence before
the Commission was that Mr Medich was the only
person who was in a position to fund such payments.
Mr Medich did not deny providing money to Mr Gattellari
but denied he had ever been advised of any payments to
Wagonga LALC members and denied ever having seen
Mr Gattellari’s notebooks.
The only direct evidence that Mr Medich was kept
informed of all payments to the Wagonga LALC and
their purpose comes from Mr Gattellari. This is not
surprising, as Mr Medich and Mr Gattellari would
normally communicate directly with one another during
this process. The evidence reveals that Mr Gattellari
was responsible for dealing with the Wagonga LALC
members. Mr Medich said so, as did Mr Mason, Mr
Foster and Vanessa Mason.
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Mr Gattellari said that his associate, Mr Kaminic, was
present on some occasions when discussions took place
between Mr Medich and Mr Gattellari about payments
he had made to Wagonga LALC members. Mr Kaminic’s
evidence, however, was vague, although he did state that
he overheard discussions between Mr Medich and Mr
Gattellari about payments to Wagonga LALC members: “I
cannot recall hundred per cent but it was mentioned many
times in different positions, places”.
While the Commission has doubts about the veracity of
the evidence given by Mr Medich, who was not a credible
witness, it cannot be satisfied to the requisite standard that
he was told about all of the payments to Wagonga LALC
members and their purpose. There is insufficient evidence
available to the Commission to make such a finding.
There were, however, three instances where, in the
Commission’s view, there is corroboration for Mr
Gattellari’s evidence that Mr Medich was aware of, and
facilitated, the provision of financial benefits to Wagonga
LALC members in order to assist negotiations. These
instances are outlined below.

The incident on 8 April 2005 and other
cash payments to Mr Gattellari
Mr Medich admitted providing large amounts of cash to
Mr Gattellari. As detailed in chapter 2, on Friday 8 April
2005, Mr Gattellari and Mr Binge were pulled over by the
police a short distance from Mr Medich’s home. The police
located $53,000 cash in a paper bag, a $20,000 cheque
made out to the “Aboriginal Land Council”, and documents
pertaining to property developments with LALCs. The
cash was seized by the police, but later returned to Mr
Gattellari. At the public inquiry, it was not in issue that Mr
Medich had given Mr Gattellari $53,000 cash. The issue
to be determined was Mr Medich’s intended purpose in
providing that cash.
In summary, Mr Gattellari told the Commission that he
told Mr Medich that he needed money to “butter some
people up” in LALCs. Mr Gattellari said that he used some
of the cash for that purpose, but he could not recall how it
was used specifically and to whom he had made payments.
Mr Binge told the Commission that the cash was to be
used to finance the developments, including to assist with
his and Mr Gattellari’s travelling expenses, and to assist
LALC members with their expenses. He claimed that he
did not overhear any conversations between Mr Medich
and Mr Gattellari on 8 April 2005 but gave clear evidence
that their purpose in going to Mr Medich’s house was to
pick up “some money for our assistance”. He understood
that Mr Medich was providing the cash and that Mr
Gattellari was responsible for distributing it.

Mr Medich gave various accounts to the Commission
about why he gave $53,000 cash to Mr Gattellari.
During the course of his evidence before the Commission
at the public inquiry and at a previous compulsory
examination, he said that the cash was to be used to pay
Mr Gattellari and Mr Binge’s travelling expenses, to pay
the wages of Aboriginal people that Mr Gattellari and
Mr Binge were dealing with, to pay deposits on land in
another area (although he was unable to identify where
the other area of land was located), and because Mr
Gattellari had told him “at the last moment” that the
Wagonga LALC wanted an increased amount for the
deposit (beyond the $20,000 cheque).
During his compulsory examination, Mr Medich said
that, after the 8 April 2005 payment, he made further
cash payments to Mr Gattellari totalling $40,000
($20,000 on two occasions) over a two-year period. He
claimed that the two further payments were made to
cover Mr Gattellari’s “expenses”. He did not elaborate
on what “expenses” were to be paid with the money. Mr
Gattellari did not give specific evidence about these two
further payments but said that whenever he required
cash for payments, he would approach Mr Medich
directly to obtain it. In the circumstances, there is
insufficient evidence to support a finding that these two
further cash payments were provided to Mr Gattellari in
order to facilitate further corrupt payments.
As detailed in chapter 2, in relation to the amount of
$53,000 cash provided to Mr Gattellari, the Commission
is satisfied that Mr Medich provided this money on the
understanding that at least some of it would be used pay
officials of the Wagonga LALC to facilitate negotiations
with the Wagonga LALC. This finding is supported by
Mr Gattellari’s evidence and the fact that, at the same
time that the cash was provided, a cheque was provided
as a deposit on land held by the Wagonga LALC, in
furtherance of negotiations for the proposed joint venture
agreement.

Mr Foster’s rent
As detailed in chapter 2 of this report, Mr Gattellari gave
evidence that he attended Whale Coast Realty on one
occasion with Mr Medich and paid some rent for Mr
Foster. He stated that he also paid Mr Foster’s rent on
subsequent occasions. The financial records tendered
at the public inquiry reflect that two further payments
were made by cheque by Mr Gattellari to Whale Coast
Realty of $1,540 on 6 October 2005 and $1,000 on 9
November 2005. These payments were also reflected in
Mr Gattellari’s notebooks.
The issue for determination is whether Mr Medich was
present when Mr Gattellari paid Mr Foster’s rent at
Whale Coast Realty on one occasion in early May 2005
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and, if so, whether he facilitated this payment in order to
assist negotiations with the Wagonga LALC.
Mr Potter, the owner of Whale Coast Realty, gave evidence
at the public inquiry that a day or two after Mr Foster had
made arrangements to rent a property from Whale Coast
Realty in May 2005, Mr Foster attended the real estate
agency with Mr Gattellari and another man. Mr Potter said
that he recognised Mr Gattellari because he had an interest
in boxing and also knew of Mr Gattellari’s older brother, the
boxer, Rocky Gattellari. He was introduced to the third man.
Mr Potter gave evidence that he had since seen this man on
television and believed that the man in the real estate agency
on that day was Mr Medich.
Mr Potter said that the third man was present when Mr
Gattellari passed cash to Mr Foster, which was used to pay
Mr Foster’s rent. He did not see how much money was paid
but believed that it was approximately $1,100, being the bond
for the property and two weeks’ rent in advance. He said
that the three men were talking casually among themselves,
although he was unable to recall what was being discussed.
Mr Foster consistently denied that Mr Gattellari had ever
paid his rent while he was coordinator at the Wagonga
LALC, even when faced with the financial records. He also
denied that he went into the Whale Coast Realty with Mr
Medich. In fact, he denied that he had ever met Mr Medich
in Narooma. He said that he may have been to the real
estate agency with Mr Gattellari on one occasion but denied
that Mr Gattellari paid his rent for him. The Commission
rejects Mr Foster’s evidence, as detailed in chapter 2.
Mr Medich denied being present on the day that Mr Foster’s
rent was paid at Whale Coast Realty and said that he had
no knowledge of Mr Gattellari paying Mr Foster’s rent on
any occasion. He said that he had been to Whale Coast
Realty on one occasion to research real estate prices in the
area but denied going there with Mr Gattellari or Mr Foster.
Mr Medich said that he did not meet Mr Foster while he
was residing in Narooma and did not know that he was the
coordinator of the Wagonga LALC.
The Commission rejects the evidence of Mr Medich. Mr
Gattellari’s evidence, that he paid Mr Foster’s rent on one
occasion at Whale Coast Realty when both Mr Medich and
Mr Foster were present, was corroborated by Mr Potter’s
evidence. While the Commission notes the passage of time
since this incident took place, Mr Potter impressed as a
credible witness who gave clear, independent and convincing
evidence.
The allegations that Mr Medich was aware that payment
towards Mr Foster’s rent was made in order to facilitate
negotiations with the Wagonga LALC is supported by a
number of factors. Mr Gattellari gave clear evidence that
all payments to Mr Foster were made in order to influence
Mr Foster in his official capacity and that he told Mr
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Medich they were made for this purpose. Mr Gattellari
did not specifically give evidence about who gave him
the cash for the payment he made towards Mr Foster’s
rent at Whale Coast Realty. His evidence and that of
Mr Binge, however, was clear insofar as both stated
that Mr Medich provided all the money to finance the
developments, including the money for payments to
LALC decision-makers, because neither Mr Gattellari nor
Mr Binge were in a position to do so.
Second, Mr Foster had just taken over the position as the
Wagonga LALC’s coordinator. It was an important time
in negotiations because the section 40D application was
yet to be made to the NSWALC and the Medich Group
required the continued support of the Wagonga LALC
decision-makers, including Mr Foster. Mr Medich had
just signed the joint venture agreement. The Commission
is satisfied that Mr Medich was fully aware of the
importance of keeping Mr Foster on side and understood
the purpose of the payment of rent for Mr Foster.
In all the circumstances, the Commission is satisfied that
Mr Medich was aware of, and facilitated, the payment
of Mr Foster’s rent in May 2005 in order to assist
negotiations with the Wagonga LALC.

Payment to Emandem Enterprises
On 6 April 2010, a $10,000 payment was made from
an account held by Mr Medich to an account held by
Vanessa Mason’s company, Emandem Enterprises. The
issue for determination is whether Mr Medich was aware
of, or facilitated, the payment to Emandem Enterprises in
order to assist negotiations with the Wagonga LALC.
As detailed in chapter 3, the Commission is satisfied that
payments totalling approximately $127,746 were made
to Vanessa Mason and Emandem Enterprises by Mr
Gattellari for a corrupt purpose. Mr Gattellari said that on
or around 6 April 2010, Mr Medich gave him a $10,000
cheque for Emandem Enterprises, as Mr Gattellari did not
have access to the funds required by Vanessa Mason at
that time. On the evidence, Mr Medich in fact transferred
the money by electronic transfer.
Vanessa Mason gave evidence that she had no control
over where the money came from as Mr Gattellari was
responsible for transferring money. She said that she was
in business with Mr Gattellari but did not refer to Mr
Medich.
Mr Medich accepted that he had authorised the electronic
transfer of $10,000 but denied that he was involved in
Emandem Enterprises in any way whatsoever. He said
that Mr Gattellari had attended his office in Leichhardt
with an unidentified man and asked Mr Medich whether
he wanted to invest $20,000 in an oyster lease. Mr
Medich said that he declined Mr Gattellari’s offer but
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agreed to give him a “loan” of $10,000. Mr Medich said
the loan was never paid back. Mr Medich said that he did
“not really” know Vanessa Mason and denied that he was
involved in negotiations relating to the long-term leases.
An examination of Emandem Enterprises’ general ledger
shows that the 6 April 2010 payment was recorded as a
“loan” from Riv Developments (Mr Gattellari’s company).
In fact, all the payments to Emandem Enterprises from
Mr Gattellari, Mr Medich or companies associated with
them, were recorded in Emandem Enterprises’ ledger as
“loans from Riv Developments”. In any event, whether
the payment is described as a loan or a payment, it still
constitutes a benefit paid to Vanessa Mason’s company.
The Commission is satisfied that Mr Medich knew of
Vanessa Mason and her role at the Wagonga LALC. Mr
Gattellari gave evidence that he kept Mr Medich informed
of all developments in negotiations and payments made
to Wagonga LALC members. Vanessa Mason was the
chairperson and then the CEO of the Wagonga LALC
at crucial times in negotiations, including when the joint
venture agreement was rescinded and his $20,000 deposit
was refunded. She was also responsible for negotiations
relating to the long-term leases. As outlined earlier in
this chapter, the Commission accepts Mr Gattellari’s
evidence that Mr Medich was involved in negotiations
with the Wagonga LALC relating to the long-term leases.
While Mr Medich may not have had direct dealings with
Vanessa Mason (as this was Mr Gattellari’s responsibility),
the Commission is satisfied that he knew who she was
and her role in ongoing negotiations. The Commission is
satisfied that the payment on 6 April 2010 was made in
order to facilitate ongoing negotiations in relation to the
long-term leases.
Mr Medich’s evidence that he lent $10,000, a significant
sum of money, to Mr Gattellari and an unidentified man, is
not accepted.
There is insufficient evidence to conclude that Mr Medich
facilitated any of the other payments to Vanessa Mason
and her business. Mr Gattellari did not give detailed
evidence on the issue, other than to state that Mr Medich
was a “co-owner” in the oyster lease. He also did not say
what the arrangement between them was in respect to
the oyster lease. While it is clear on the evidence that Mr
Medich was the only person in a position to fund such
payments, there is insufficient evidence to warrant a finding
that he was aware of and facilitated payments, other than
the $10,000 payment referred to above, in order to assist
negotiations with the Wagonga LALC.

Corrupt conduct
Ron Medich
The Commission is satisfied that Mr Medich provided
$53,000 cash to Mr Gattellari on 8 April 2005 in the
understanding that at least some of that cash would be
used for the purpose of making payments to Wagonga
LALC decision-makers in order to facilitate negotiations
between the Wagonga LALC and the Medich Group in
relation to a proposed joint venture agreement.
The Commission is satisfied that Mr Medich was present
in May 2005 when Mr Gattellari paid approximately
$1,100 towards Mr Foster’s rent and that Mr Medich
was aware of, and authorised, this payment in order to
facilitate negotiations between the Wagonga LALC and
the Medich Group in relation to a proposed joint venture
agreement.
The Commission is satisfied that Mr Medich authorised
a payment of $10,000 to be made to Vanessa Mason
through her company Emandem Enterprises on 6 April
2010 and that he did so in order to facilitate negotiations
between the Wagonga LALC and Water View
Developments relating to proposed long-term leases.
Such conduct is corrupt conduct for the purpose of
section 8 of the ICAC Act. It is conduct which, on
Mr Medich’s part, constitutes or involves conduct that
could adversely affect, either directly or indirectly,
the honest or impartial exercise of official functions of
public officials of the Wagonga LALC under section
8(1)(a) of the ICAC Act.
For the purposes of section 9(1)(a) of the ICAC Act it
is relevant to consider section 249F of the Crimes Act.
The section provides as follows:
(1)

A person who aids, abets, counsels, procures,
solicits or incites the commission of an offence
under this Part is guilty of an offence and is liable
to imprisonment for 7 years.

(2)

A person who, in New South Wales, aids, abets,
counsels or procures the commission of an offence
in any place outside New South Wales, being
an offence punishable under the provisions of
law in force in that place which corresponds to a
provision of this Part, is guilty of an offence and
is liable to imprisonment for 7 years.

The Commission is satisfied, for the purposes of section
9(1)(a) of the ICAC Act that, if the facts it has found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted
by an appropriate tribunal, they would be grounds on
which such a tribunal would find that Mr Medich has
committed criminal offences under section 249F of
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the Crimes Act on the basis of him aiding and abetting
the provision of corrupt and improper payments to Mr
Mason, Mr Foster and Vanessa Mason in order to facilitate
negotiations with the Wagonga LALC.

facilitate negotiations between the Wagonga LALC and
the Medich Group in relation to a proposed joint venture
agreement.

Section 74(A) statements
The Commission is satisfied that, in respect of the matters
canvassed in this chapter, Mr Medich comes within the
definition of “affected” person.

Ron Medich
Mr Medich’s evidence was made under a declaration
pursuant to section 38 of the ICAC Act. The effect of the
declaration is that his evidence cannot be used in evidence
against him in any subsequent criminal prosecution, except
for a prosecution for an offence under the ICAC Act.
In the course of the investigation, however, the
Commission obtained other evidence that would be
admissible in the prosecution of Mr Medich, including that
given by Mr Lockley, a Commission forensic accountant,
who gave evidence about payments made to Mr Mason,
Mr Foster and Vanessa Mason. There are also the business
records pertaining to the joint venture agreement, and the
leases and records of the Wagonga LALC. There is also
the potential evidence of Mr Gattellari, which would be
available if the DPP were to consider issuing an indemnity
in respect of his evidence.
The Commission is of the opinion that consideration should
be given to obtaining the advice of the DPP with respect
to the prosecution of Mr Medich for an offence of aiding
and abetting the provision of corrupt payments contrary to
section 249F of the Crimes Act in respect of the incident
on 8 April 2005, when Mr Medich provided $53,000 cash
to Mr Gattellari on the understanding that at least some
of that cash would be used for the purpose of making
payments to Wagonga LALC decision-makers in order to
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Chapter 5: Corruption prevention
This chapter examines the corruption risks exposed during
the investigation, changes to the Land Rights Act and
ongoing challenges faced by LALCs. The conduct exposed
in this report occurred between 2005 and 2010, and the
corruption risks identified should be considered in the
context of the legislation at relevant periods. Since 2005,
a number of amendments have been made to the Land
Rights Act, particularly in the areas of LALC governance
and land dealings. These amendments are outlined below
and in Appendix 3.
Land Rights Act provisions aim to ensure that LALC land
deals are in the best interests of members and the local
Aboriginal community. As the approval body for land deals,
the NSWALC can refuse to approve land dealings that
are not in the best interests of a LALC’s members. This
centralised form of control acts to protect a LALC’s most
valuable asset, its land. As pointed out in chapter 1, the
estimated value of the lands vested in NSW LALCs is in
excess of $2 billion.
The public inquiry revealed some residual weaknesses
in the management framework of LALCs. In the
Commission’s view, such corruption risks would best
be addressed by improving the education and advice
provided to the LALC executive in order to develop their
management skills, practices and systems. While the
NSWALC fulfils a regulatory role for land dealings, there
does appear to be an opportunity for the NSWALC to fulfil
a wider developmental role across the Aboriginal land rights
network (made up of the 119 LALCs and the NSWALC),
to some extent, because of funding constraints.
Some LALCs are likely to continue to be perceived as “soft
targets” for corruption because the land vested in them is
valuable, and they are managed by inexperienced leaders
who have access to limited funds to procure professional
advice. By contrast, the Commission has identified and
examined a range of business characteristics adopted with
some success by the Worimi and Ngambri LALCs, and
these are addressed later in this chapter.

The Wagonga Local Aboriginal
Land Council
The Wagonga LALC was susceptible to corruption due
to a number of factors.
First, the Wagonga LALC was under-resourced and
poorly managed by inexperienced staff. The NSWALC
expressed concern at the Wagonga LALC’s inability
to conduct land dealings. During the public inquiry,
the Commission heard evidence from Mr Mason, the
long-time chairperson of the Wagonga LALC, that the
Wagonga LALC had no experience in conducting large
and complex land dealings. The Commission also heard
evidence from Vivienne Mason, the former coordinator
and chairperson of the Wagonga LALC, that the
Wagonga LALC could not afford independent advice
because, like many LALCs, it was asset rich but cash
poor. Furthermore, in 2003, the NSWALC appointed
an administrator to the Wagong LALC for 18 months
because, for the preceding three years, the Wagonga
LALC had failed to submit audits and consistently
breached reporting requirements.
Secondly, the Wagonga LALC had land vested in it
that was worth between $3 million and $4 million. Mr
Gattellari stated that the value of the land held by the
Wagonga LALC would have been potentially much
higher if developed. The land vested in the Wagonga
LALC was, therefore, of high commercial value, making
it desirable to developers.
Thirdly, the Wagonga LALC had low membership
engagement, with around 15 active members from a
total membership of approximately 140 members. Most
of the active members were related to Mr Mason. Mr
Mason was receiving payments from Mr Gattellari
between March 2005 and March 2006. This meant that
the Medich Group had access to the Wagonga LALC’s
key decision-makers, who were members of, or related
to, the Mason family. The Wagonga LALC had no
strategic plan for the use of its land to assist in evaluating
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CHAPTER 5: Corruption prevention

proposed land deals. When the Wagonga LALC did seek
advice from the NSWALC, it was ignored. For example, in
May 2006, Vanessa Mason wrote to the NSWALC seeking
its advice about the proposed joint venture agreement. The
NSWALC was highly critical of the joint venture agreement
and advised that in future, expressions of interest should be
sought for future developments. Vanessa Mason ignored
the advice and did not seek expressions of interest for the
long-term leases.

•

establishment of a formal application process with
mandatory minimum information requirements to
be met by LALCs

•

inclusion of mandatory procedural requirements
regarding notification of meetings, the recording
of meeting attendance, majority approval and the
content of the resolution

•

inclusion of specific considerations to which the
NSWALC may have regard in exercising its
discretionary power to consider whether a land
dealing is, or is likely to be, contrary to the interests
of a LALC or other Aboriginal people in the area

•

introduction of a “two certificate process”, where
dealing approval certificates and registration
approval certificates are issued to provide evidence
that a land dealing has been approved by the
NSWALC, and that the dealing undertaken is
consistent with that approval and (if appropriate)
can be registered against the title of the property

•

introduction of land dealing approval agreements to
be registered on the title of land

•

introduction of registration prohibition notices,
which stop dealings with land that are made
without the NSWALC’s consent, even where the
land is no longer owned by a LALC

•

establishment of an expert advisory panel to which
the NSWALC can refer the assessment of land
dealing applications

•

inclusion of provisions that make it clear that
land dealings undertaken in contravention of the
requirements of the Land Rights Act, including
NSWALC approval, are void or voidable.

Amendments to the Land Rights Act
In 2004, the Commission held hearings into various land
dealings engaged in by the Koompahtoo LALC (“the
KLALC”) between 1996 and 2002. There were four sets of
transactions investigated by the Commission: the Sanpine
Joint Venture, the Villaworld Pipeline, the CKT Joint
Venture, and various transfers of residential land to certain
members of the KLALC. The investigation highlighted the
corruption risks in joint ventures between asset rich but cash
poor LALCs and developers. The report was released on 1
April 2005, and contained recommendations that criteria and
methodology be established for the NSWALC to oversee
land dealings, that guidelines be developed for the commercial
development of land vested in the LALCs, that roles within
LALCs be formalised, and that statutory support be given to
NSWALC to provide assistance to LALCs to comply with
their obligations and run their affairs effectively.
In 2004 and 2005, the Land Rights Act was extensively
reviewed. The review focused on LALC structures,
governance, community benefits and land dealings. The
resulting amendments were, in part, due to the increasing
number of LALCs undertaking complex and high-value land
dealings.
In 2007, under the new arrangements, the governance
of LALCs resembled a corporate structure rather than a
community organisation structure. The changes included
establishing LALC boards and CEOs who had clear roles
and responsibilities. This introduced a separation of powers
in LALC governance. Specific amendments to the Land
Rights Act relevant to this inquiry were:
•

the requirement that all LALCs develop community
land and business plans, which were required to be
approved by members and the NSWALC

•

that all LALC board members undertake NSWALC
governance training within six months of being
elected.

These amendments are set out below and in Appendix 3.
The 2010 amendments provided clear guidelines as to how
LALCs could undertake commercial development of land.
Amendments that are relevant to this investigation include:

46

Characteristics of a sustainable
LALC
Could what happened at the Wagonga LALC happen
again today?
To better understand the day-to-day challenges for
LALCs, the Commission spoke to the CEOs of the
Ngambri and Worimi LALCs. While the financial
position of these LALCs may differ from other
LALCs, particularly those in remote parts of NSW, the
management challenges remain the same. The Ngambri
and Worimi LALCs utilise sound and strategic planning
in accordance with the requirements of the Land Rights
Act to determine the best use for their land. Furthermore,
both the Ngambri and Worimi LALCs ensure they
conduct a transparent expression of interest and tender
process for all developments.
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The CEOs of the Ngambri and Worimi LALCs gave
evidence before the Commission. A number of principles
have been drawn from the evidence. Most of these
principles are fundamental concepts that were absent from
the operation of the Wagonga LALC. These principles are
summarised, as follows.
•

•

•

•

•

•

LALCs can strengthen the land dealings
process using sound planning that is informed
by independent advice. A LALC can use the
development of its community land and business
plan to determine the best use of its land. The
benefit of determining the best use of LALC land
in the plan is that it limits the prospect of unsolicited
proposals being entertained, unless the proposal is in
accordance with the plan.
A LALC may be more successful if the CEO is
prepared to lead by example. The LALC may also
benefit if the CEO has experience gained outside
the LALC environment.
LALCs can adopt a gradual and sustainable
approach to commercial ventures and outcomes,
and work within their resources and experience.
This approach lowers the risk to the LALC by
building upon its success while safeguarding its
assets, and helps the LALC to be realistic about
what it can achieve. The community land and
business plan can be used to identify resources and
paths to developing the resources.
The chances of a successful land dealing increase
if a LALC has a clear understanding of the rules
and legislation, and LALCs can gain a better
understanding through open communication with,
and by, seeking the advice of the NSWALC.
A LALC can fill its knowledge and resource gaps by
obtaining independent commercial and independent
legal advice. Independent advice protects the
interests of all LALC members by ensuring that a
proposal is in the best interest of the LALC and can
also limit the opportunities for corrupt persons to
benefit from land dealings.
A LALC can be strengthened by LALC officials
having good communication with their members,
not only about land dealings but about the LALC’s
code of conduct, policies and procedures. Members
are the main decision-makers in LALCs and,
therefore, it is important that their decisions are
informed decisions. Community perceptions of
wrongdoing may also be decreased if members are
kept informed.

A number of potential problems were described by the
CEOs of the Ngambri and Worimi LALCs, including
leadership burnout, due to the heavy workload and
fragmented membership support.
The Ngambri LALC addresses issues relating to potential
leadership burnout by giving each board member a
portfolio, which requires them to recruit volunteers from
the general membership.
The Worimi LALC has adopted an innovative approach
by requiring board members to take an oath of office.
This is done to ensure board members are aware of the
seriousness of their position. The Worimi LALC also
makes members aware of what is expected of them by
providing education on its code of conduct.

Ongoing challenges for LALCs
LALCs across NSW are unique organisations with vast
differences in their experience and financial capacity.
Coastal LALCs have land vested in them that can be
highly desirable to developers, while other LALCs have
limited capacity to develop their land assets.
If a LALC does not have the financial resources to
obtain independent advice on a proposed development,
there is likely to be an increased risk of susceptibility to
an offer of financial or professional service assistance by
developers. To address this risk, the Commission suggests
greater preparation by LALCs through compliance with
legislation, such as having sound plans for their land,
along with sound internal practices driven by skilled
managers.
This can be achieved in part through education and
development programs driven by a recognised body
across the Aboriginal land rights network. While the
NSWALC appears to be an intuitive choice to fulfil
this role, it would need to ensure such programs do not
conflict with its primary role as a regulatory body.
Funding issues for any body taking on such an
educational and development role would also need to be
considered. Given the NSWALC has expressed concern
at the cost and resulting financial strain of the recent
amendments to the Land Rights Act, an appropriate
level of funding would be critical to the success of any
programs involving the NSWALC.
Geoff Scott, NSWALC CEO, was questioned at the
public inquiry about the tension between compliance
costs and capacity building in the Aboriginal land rights
network, and replied:
In every series of amendments going back since I’ve
[been] involved in the land council system we have
sought the government to conduct a financial impact
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study on the amendments going forward and been refused
on every occasion. The only comment going forward
is that it will cost the government nothing. It doesn’t, it
costs the land council system. That then prevents us from
providing benefits and the sort of issues we’re talking
about now about providing more training, more support to
actually get people’s skills and provide benefits to members.
Most of our resources now are tied up in – or a lot of them
in regulation which has to be done.
Given the purpose of the Land Rights Act, it seems
reasonable that the cost to the network be considered in
amendments to the act.

Recommendation 1
That any future amendments to the Aboriginal
Land Rights Act 1983 are sensitive to the resource
implications of compliance with the amended
legislation for the Aboriginal land rights network.

Recommendation 2
That the Minister for Aboriginal Affairs consults
with the NSW Aboriginal Land Council regarding
the Aboriginal land rights network’s financial and
resource capacity to provide support and capability
development to LALCs across NSW.

by a properly constituted tribunal of misconduct could
give rise to the exclusion of an individual from holding
an official position within a LALC for a prescribed
period. An obvious analogy can be drawn from chapter
14 of the NSW Local Government Act 1993, wherein
a councillor can be excluded for a breach of the model
code of conduct for up to five years. These provisions are
substantially reproduced in Part 10 of the Land Rights
Act. Given the concerns raised at the public inquiry, a
review of the operation of Part 10 of the Land Rights Act
may be warranted. The following recommendation is
proposed in response to this issue.

Recommendation 3
That the Minister for Aboriginal Affairs considers a
review of the operation of Part 10 of the Aboriginal
Land Rights Act 1983 in meeting the expectations
of the land rights network by excluding individuals
who have been found to have engaged in corrupt
conduct or in serious misconduct for a period of up
to five years.
The recommendations in this matter are not addressed
to a public authority, but to the Minister for Aboriginal
Affairs and the government generally. It is therefore not
a case in which an implementation plan under section
111E(2) of the ICAC Act will be required.

While its role was not raised in the public inquiry, the Minister
for Aboriginal Affairs should also consider consulting the
Office of the Registrar of the Land Rights Act. The Registrar
has an integral role in the land rights network and it should
be consulted about its resources and capacity to fulfil its
functions and role under the Land Rights Act.
A concern was raised in the public inquiry that people who
have been found to have done the wrong thing as a LALC
member need to be held accountable for their actions and
their continued influence on the management of LALCs
should be restricted. It would appear reasonable that a
finding of corrupt conduct by the Commission or a finding
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Appendix 1: The role of the Commission
The ICAC Act is concerned with the honest and
impartial exercise of official powers and functions in, and
in connection with, the public sector of NSW, and the
protection of information or material acquired in the course
of performing official functions. It provides mechanisms
which are designed to expose and prevent the dishonest
or partial exercise of such official powers and functions
and the misuse of information or material. In furtherance
of the objectives of the ICAC Act, the Commission may
investigate allegations or complaints of corrupt conduct,
or conduct liable to encourage or cause the occurrence of
corrupt conduct. It may then report on the investigation
and, when appropriate, make recommendations as to any
action which the Commission believes should be taken or
considered.
The Commission can also investigate the conduct of
persons who are not public officials but whose conduct
adversely affects or could adversely affect, either directly
or indirectly, the honest or impartial exercise of official
functions by any public official, any group or body of public
officials or any public authority. The Commission may make
findings of fact and form opinions based on those facts as
to whether any particular person, even though not a public
official, has engaged in corrupt conduct.
The ICAC Act applies to public authorities and public
officials as defined in section 3 of the ICAC Act.
The Commission was created in response to community
and Parliamentary concerns about corruption which had
been revealed in, inter alia, various parts of the public
service, causing a consequent downturn in community
confidence in the integrity of that service. It is recognised
that corruption in the public service not only undermines
confidence in the bureaucracy but also has a detrimental
effect on the confidence of the community in the
processes of democratic government, at least at the level
of government in which that corruption occurs. It is
also recognised that corruption commonly indicates and
promotes inefficiency, produces waste and could lead to
loss of revenue.

The role of the Commission is to act as an agent for
changing the situation which has been revealed. Its work
involves identifying and bringing to attention conduct which
is corrupt. Having done so, or better still in the course of
so doing, the Commission can prompt the relevant public
authority to recognise the need for reform or change, and
then assist that public authority (and others with similar
vulnerabilities) to bring about the necessary changes or
reforms in procedures and systems, and, importantly,
promote an ethical culture, an ethos of probity.
The principal functions of the Commission, as specified
in section 13 of the ICAC Act, include investigating
any circumstances which in the Commission’s opinion
imply that corrupt conduct, or conduct liable to allow or
encourage corrupt conduct, or conduct connected with
corrupt conduct, may have occurred, and cooperating with
public authorities and public officials in reviewing practices
and procedures to reduce the likelihood of the occurrence
of corrupt conduct.
The Commission may form and express an opinion as to
whether consideration should or should not be given to
obtaining the advice of the Director of Public Prosecutions
with respect to the prosecution of a person for a specified
criminal offence. It may also state whether it is of the
opinion that consideration should be given to the taking of
action against a person for a specified disciplinary offence
or the taking of action against a public official on specified
grounds with a view to dismissing, dispensing with the
services of, or otherwise terminating the services of the
public official.
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Appendix 2: Making corrupt conduct findings
Corrupt conduct is defined in section 7 of the ICAC
Act as any conduct which falls within the description of
corrupt conduct in either or both sections 8(1) or 8(2) and
which is not excluded by section 9 of the ICAC Act.
Section 8 defines the general nature of corrupt conduct.
Subsection 8(1) provides that corrupt conduct is:
a. any conduct of any person (whether or not a public
official) that adversely affects, or that could adversely
affect, either directly or indirectly, the honest or
impartial exercise of official functions by any public
official, any group or body of public officials or any
public authority, or
b.

any conduct of a public official that constitutes or
involves the dishonest or partial exercise of any of his
or her official functions, or

c.

any conduct of a public official or former public
official that constitutes or involves a breach of public
trust, or

d. any conduct of a public official or former public
official that involves the misuse of information or
material that he or she has acquired in the course of
his or her official functions, whether or not for his or
her benefit or for the benefit of any other person.
Subsection 8(2) specifies conduct, including the conduct of
any person (whether or not a public official), that adversely
affects, or that could adversely affect, either directly or
indirectly, the exercise of official functions by any public
official, any group or body of public officials or any public
authority, and which, in addition, could involve a number
of specific offences which are set out in that subsection.
Subsection 9(1) provides that, despite section 8, conduct
does not amount to corrupt conduct unless it could
constitute or involve:
a. a criminal offence, or
b.
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a disciplinary offence, or

c.

reasonable grounds for dismissing, dispensing
with the services of or otherwise terminating the
services of a public official, or

d. in the case of conduct of a Minister of the
Crown or a Member of a House of Parliament
– a substantial breach of an applicable code of
conduct.
Section 13(3A) of the ICAC Act provides that the
Commission may make a finding that a person has
engaged or is engaged in corrupt conduct of a kind
described in paragraphs (a), (b), (c), or (d) of section 9(1)
only if satisfied that a person has engaged or is engaging
in conduct that constitutes or involves an offence or
thing of the kind described in that paragraph.
Subsection 9(4) of the ICAC Act provides that, subject
to subsection 9(5), the conduct of a Minister of the
Crown or a member of a House of Parliament which
falls within the description of corrupt conduct in section
8 is not excluded by section 9 from being corrupt if it is
conduct that would cause a reasonable person to believe
that it would bring the integrity of the office concerned
or of Parliament into serious disrepute.
Subsection 9(5) of the ICAC Act provides that
the Commission is not authorised to include in a
report a finding or opinion that a specified person
has, by engaging in conduct of a kind referred to in
subsection 9(4), engaged in corrupt conduct, unless the
Commission is satisfied that the conduct constitutes
a breach of a law (apart from the ICAC Act) and the
Commission identifies that law in the report.
The Commission adopts the following approach in
determining whether corrupt conduct has occurred.
First, the Commission makes findings of relevant
facts on the balance of probabilities. The Commission
then determines whether those facts come within the
terms of sections 8(1) or 8(2) of the ICAC Act. If they
do, the Commission then considers section 9 and the
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jurisdictional requirements of section 13(3A) and, in the
case of a Minister of the Crown or a member of a House
of Parliament, the jurisdictional requirements of subsection
9(5). In the case of subsection 9(1)(a) and subsection 9(5)
the Commission considers whether, if the facts as found
were to be proved on admissible evidence to the criminal
standard of beyond reasonable doubt and accepted by
an appropriate tribunal, they would be grounds on which
such a tribunal would find that the person has committed a
particular criminal offence. In the case of subsections 9(1)
(b), 9(1)(c) and 9(1)(d) the Commission considers whether,
if the facts as found were to be proved on admissible
evidence to the requisite standard of on the balance of
probabilities and accepted by an appropriate tribunal, they
would be grounds on which such a tribunal would find
that the person has engaged in conduct that constitutes or
involves a thing of the kind described in those sections.
A finding of corrupt conduct against an individual is a
serious matter. It may affect the individual personally,
professionally or in employment, as well as in family and
social relationships. In addition, there are limited instances
where judicial review will be available. These are generally
limited to grounds for prerogative relief based upon
jurisdictional error, denial of procedural fairness, failing to
take into account a relevant consideration or taking into
account an irrelevant consideration and acting in breach of
the ordinary principles governing the exercise of discretion.
This situation highlights the need to exercise care in making
findings of corrupt conduct.
In Australia there are only two standards of proof: one
relating to criminal matters, the other to civil matters.
Commission investigations, including hearings, are not
criminal in their nature. Hearings are neither trials nor
committals. Rather, the Commission is similar in standing
to a Royal Commission and its investigations and hearings
have most of the characteristics associated with a Royal
Commission. The standard of proof in Royal Commissions
is the civil standard, that is, on the balance of probabilities.
This requires only reasonable satisfaction as opposed
to satisfaction beyond reasonable doubt, as is required

in criminal matters. The civil standard is the standard
which has been applied consistently in the Commission
when making factual findings. However, because of
the seriousness of the findings which may be made, it is
important to bear in mind what was said by Dixon J in
Briginshaw v Briginshaw (1938) 60 CLR 336 at 362:
…reasonable satisfaction is not a state of mind that
is attained or established independently of the nature
and consequence of the fact or fact to be proved.
The seriousness of an allegation made, the inherent
unlikelihood of an occurrence of a given description,
or the gravity of the consequences flowing from a
particular finding are considerations which must affect
the answer to the question whether the issue has been
proved to the reasonable satisfaction of the tribunal.
In such matters ‘reasonable satisfaction’ should not be
produced by inexact proofs, indefinite testimony, or
indirect inferences.
This formulation is, as the High Court pointed out in Neat
Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 67
ALJR 170 at 171, to be understood:
...as merely reflecting a conventional perception that
members of our society do not ordinarily engage in
fraudulent or criminal conduct and a judicial approach
that a court should not lightly make a finding that, on
the balance of probabilities, a party to civil litigation
has been guilty of such conduct.
See also Rejfek v McElroy (1965) 112 CLR 517, the Report
of the Royal Commission of inquiry into matters in relation
to electoral redistribution, Queensland, 1977 (McGregor J)
and the Report of the Royal Commission into An Attempt to
Bribe a Member of the House of Assembly, and Other Matters
(Hon W Carter QC, Tasmania, 1991).
Findings of fact and corrupt conduct set out in this report
have been made applying the principles detailed in this
Appendix.

.
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Appendix 3: The Aboriginal Land Rights
Land Rights Act 1983
It is important to understand the subject matter, scope
and purpose of the Aboriginal Land Rights Act 1983
(“the Land Rights Act”) to put in context the conduct
that is the subject of the Commission’s investigation.
Particular provisions of the Land Rights Act are relevant
to this investigation and are dealt with below. There were
significant changes to the Land Rights Act during the
period under investigation.

b.

to assist Local Aboriginal Land Councils
in complying with this Act in respect of the
establishment and keeping of accounts and the
preparation and submission of budgets and financial
reports,

c.

to assist Local Aboriginal Land Councils in the
preparation and implementation of community, land
and business plans,

The purpose of the Land Rights Act is set out in section 3:

d. to approve community, land and business plans of
Local Aboriginal Land Councils,

a. to provide land rights for Aboriginal persons in New
South Wales;
b.

to provide for representative Aboriginal Land
Councils in New South Wales;

c.

to vest land in those Councils;

d. to provide for the acquisition of land, and the
management of land and other assets and
investments, by or for those Councils and the
allocation of funds to and by those Councils;
e.

to provide for the provision of community benefit
schemes by or on behalf of those Councils.

The NSW Aboriginal Land Council
The functions of the NSW Aboriginal Land Council
(NSWALC) are set out in section 106 of the Land Rights
Act. The NSWALC has supervisory and approval functions
in relation to the activities of LALCs, including the
approval of land dealings, community benefits schemes and
community land and business plans. The particular role the
NSWALC has in relation to the oversight of LALCS is set
out in section 106(3) of the Land Rights Act:
a. to assist, with the agreement of a Local Aboriginal
Land Council, to manage any of the affairs of the
Council,

e.

to assist Local Aboriginal Land Councils in
conducting elections in accordance with this Act for
Board members,

f.

to determine and approve or disapprove of the terms
and conditions of agreements proposed by Local
Aboriginal Land Councils to allow mining or mineral
exploration on land,

g.

to mediate, conciliate and arbitrate disputes relating
to the operation of this Act or the regulations
between Aboriginal Land Councils, between those
Councils and individuals and between individual
members of those Councils and to refer such
disputes to the Registrar or independent mediators,
conciliators and arbitrators,

h. to approve land dealings by Local Aboriginal Land
Councils.
The NSWALC will also provide advice to LALCs on
compliance issues, such as meeting notices and resolutions.
The NSWALC may also give advice on best practice, such
as whether a LALC should consider going to tender or
seek expressions of interests on a proposal. The NSWALC
is not able to, however, provide detailed commercial advice
on particular proposals. The NSWALC will also provide
advice to a LALC where it has received an unsolicited
proposal from a developer.
The NSWALC now undertakes regular compliance checks
within the LALC management support system. The system
allows the NSWALC to ensure the LALCs have all required
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records, policies and procedures. The system also identifies
gaps for LALCs and allows the NSWALC to develop
management plans to address these gaps.

Local Aboriginal Land Councils
A number of significant amendments to the Land Rights
Act came into effect in July 2007 and focused primarily
on LALC governance. The reforms were designed to
strengthen the governance of LALCs and to provide a
framework for accountability of LALC boards to their
members, the NSWALC, the Registrar of the Land Rights
Act, and the Minister for Aboriginal Affairs. The reforms
included:
a. the introduction of LALC boards
b.

c.

the distribution of functions and decision-making
powers between the membership, the board and
the CEO
membership and voting requirements, with the
Registrar having responsibility for the maintenance
of the consolidated membership roll

d. compulsory governance training for all board
members
e.

provisions relating to financial management,
budgeting and audit requirements

f.

provisions relating to the establishment, approval
and management of Community Benefits Schemes

g.

codes of conduct and model rules for LALCs.

Local Aboriginal Land Council land
dealings
The Aboriginal Land Rights Amendment Act 2009 was
assented to on 16 September 2009 and came into effect
in March 2010. A number of amendments were made to
the Land Rights Act to ensure that land dealings were in
the interests of the LALC members and that they were

transparent and open to the scrutiny of LALC members
and the NSWALC.
Under section 40 of the Land Rights Act to “deal with
land” is defined as follows:
a. sell, exchange, lease, mortgage, dispose of, or
otherwise create or pass a legal or equitable interest
in, land, or
b.

grant an easement or covenant over land or release an
easement or covenant benefiting land, or

c.

enter into a biobanking agreement relating to land
under the Threatened Species Conservation Act
1995 or a conservation agreement under the NPW
Act [sic], or

d. enter into a wilderness protection agreement relating
to land under the Wilderness Act 1987, or
e.

enter into a property vegetation plan under the
Native Vegetation Act 2003, or

f.

subdivide or consolidate land so as to affect, or
consent to a plan of subdivision or consolidation of
land that affects, the interests of an Aboriginal Land
Council in that land, or

g.

make a development application in relation to land, or

h. any other action (including executing an instrument)
relating to land that is prescribed by the regulations.
Section 42G(1) of the Land Rights Act states that the
NSWALC must approve an application by a LALC to deal
with land if the application is in accordance with the Land
Rights Act and if the members of the LALC have passed
a resolution supporting the land dealing. The NSWALC
may, however, refuse to approve a land dealing if it
considers it to be contrary to the interests of the members
of the LALC or other Aboriginal persons within the area.
Section 42G(3) sets out the factors that the NSWALC
will take into consideration in deciding whether to approve
a proposed LALC land dealing:
•

the community, land and business plan of the LALC
and whether, and to what extent, the land dealing is
consistent with that plan
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APPENDIX 3: The Aboriginal Land Rights Land Rights Act 1983

•

the terms of the land dealing and whether those
terms are fair and equitable to the LALC in all the
circumstances

•

whether the LALC, in passing the resolution,
had proper regard to the cultural and heritage
significance of the land to Aborigines

•

any assessment of the application for approval of the
land dealing by an expert advisory panel under this
division

•

whether it is likely that the proceeds of the land
dealing will be managed and applied in the interests
of the members of the LALC or other Aboriginal
persons within the area of the council

•

any applicable policy of the NSWALC in relation to
land dealings by LALCs.

Section 42G(5) of the Land Rights Act states that a LALC
resolution approving a land dealing must:
•

be passed at a meeting of which prior notice was
given, in accordance with the regulations, and at
which a quorum was present

•

be passed by not less than 80 per cent of the voting
members of the council present at the meeting, and

•

contain the identity of the land, a statement that
the impact of the land dealing on the cultural and
heritage significance of the land to Aborigines has
been considered in determining whether to approve
the dealing, the manner in which the land is to be
dealt with and any conditions to which the approval
of the dealing is subject.

A quorum is 10 per cent of the total number of voting
members of the LALC. Section 40(4) of the Land Rights
Act defines “cultural significance” as land that is “significant
in terms of the traditions, observances, customs, beliefs or
history of Aborigines”.
It must be noted, however, that prior to the 2010
amendments, and during the period subject to the
Commission’s investigation, the approval requirements
under the Land Rights Act were different. Section 40B of
the Land Rights Act governed approvals by the NSWALC
relating to leasing land for more than three years, changing
the use of the land, granting an easement over the land or
releasing an easement benefiting the land. Section 40B(3)
stated that the NSWALC could refuse to give an approval
for a lease or change of use if the terms or conditions of the
lease were “inequitable” to the LALC.
At the time, section 40D of the Land Rights Act governed
the proposed sale or disposal of LALC-owned land:
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 Local Aboriginal Land Council may, subject to the
(1) A
provisions of any other Act, sell, exchange, mortgage or
otherwise dispose of land vested in it if:
a. at a meeting of the Council specifically called for the
purpose (being a meeting at which a quorum was
present) not less than 80 per cent of the members
of the Council present and voting have determined
that the land is not of cultural significance to
Aborigines of the area and should be disposed of,
and
b. the New South Wales Aboriginal Land Council
has approved of the proposed disposal, and
c. (Repealed)
d. in the case of the disposal of land transferred to
an Aboriginal Land Council under section 36,
both the Crown Lands Minister referred to in that
section and the Minister have been notified of the
proposed disposal.
(2) A certificate in the prescribed form (if any), purporting
to be signed by the Secretary of the Local Aboriginal
Land Council and certifying that the disposal by the
Council of land specified in the certificate does not
contravene this section, is conclusive evidence of that
fact in favour of any person (whether or not the person
is the person to whom the certificate was issued) except
a person who had notice, when the certificate was
issued, that the disposal of the land did contravene this
section.
(3) For the purposes of this section, land is of cultural
significance to Aborigines if the land is significant in
terms of the traditions, observances, customs, beliefs or
history of Aborigines.
In summary, the LALC could sell, exchange, mortgage
or otherwise dispose of land vested in it if at a meeting of
the LALC, where a quorum was present not less than 80
per cent of the members, the LALC determined that the
land was not of cultural significance to Aborigines of the
area and should be disposed of and the NSWALC had
approved the proposed disposal.
The 2010 amendments to the Land Rights Act saw
sections 40B and 40D repealed and replaced with section
42G of the Land Rights Act.

Honesty and disclosure provisions
Section 176 of the Land Rights Act states that every
councillor of the NSWALC, board member of a LALC
or member of staff, must:
•

act honestly and exercise a reasonable degree
of care and diligence in carrying out his or her
functions under this or any other act
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•

act for a proper purpose in carrying out his or her
functions under this or any other act

and to summons witnesses to attend hearings (sections 204
and 205 of the Land Rights Act).

•

not use his or her office or position for personal
advantage

•

not use his or her office or position to the detriment
of an Aboriginal Land Council.

The tribunal may do various things if it finds a complaint is
proved. If it finds a complaint against a staff member of a
LALC is proved, the tribunal may counsel or reprimand the
staff member or recommend dismissal of the staff member.

Section 177 of the Land Rights Act requires that each
LALC prepares a code of conduct and submits that
code of conduct to the Registrar for approval. A model
code of conduct is set out in the Aboriginal Land Rights
Regulation 2002.

Disclosure of pecuniary interests
and the Pecuniary Interest and
Disciplinary Tribunal
The Land Rights Act also imposes obligations on officers
(including LALC board members), staff members of
LALCs and councillors of the NSWALC, to disclose if
they have a “pecuniary interest” in a matter.
A “pecuniary interest” is defined in section 182(1) of the
Land Rights Act as “an interest that a person has in a
matter because of a reasonable likelihood or expectation of
appreciable financial gain or loss”. Pecuniary interests are
interests that may influence decisions made by the person
who holds them. Section 182(2) of the Land Rights Act
states that a person does not have a pecuniary interest if
“the interest is so remote or insignificant that it could not
reasonably be regarded as likely to influence any decision
the person might make in relation to the matter”. Section
183(1) of the Land Rights Act states that a person has
a pecuniary interest in a matter if the pecuniary interest
is held by the person themselves or by a person they
are “associated with”. A person will be taken to have a
pecuniary interest if their spouse, de facto partner, relative,
partner or employer has a pecuniary interest in the matter.
Although section 183(3) of the Land Rights Act provides
that a person does not have a pecuniary interest if they
were unaware of the interest held by their associate.
A person who has a pecuniary interest in a matter, must
disclose their interest as soon as practicable, at any meeting
where the matter is being considered. All disclosures made
must be recorded in the minutes of the meeting.
Allegations of non-disclosure of pecuniary interests can
be investigated by the Registrar of the Land Rights Act.
The Registrar may investigate complaints and prepare a
report on the complaint to be forwarded to the Pecuniary
Interest and Disciplinary Tribunal for its consideration. After
considering the report, the tribunal may decide to conduct
proceedings into the complaint (section 198 of the Land
Rights Act). The tribunal has power to obtain documents
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