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INDEPENDENT COMMISSION AGAINST CORRUPTION

ST ATEMENT IN THE MATTER OF: Operation Galley
PLACE:

347 Kent Street, Sydney

NAME:

Ms Carina Gregory

ADDRESS:

Known to the ICAC

OCCUPATION:

Manager Strategic Planning

TELEPHONE NO: Known to the ICAC
DATE:
States: -

I. This statement made by me accurately sets out the evidence which I would be
prepared, if necessary, to give in Court as a witness. The statement is true to the
best of my knowledge and belief, and I make it knowing that, if it is tendered in
evidence, r shall be liable to prosecution if I have wilfully stated in it anything which
I know to be false or do not believe to be true.
2.

r am 51

years of age.

3. On 22 June 2021 I participated in an electronically recorded interview with
Corruption Prevention Officer,

and Principal Officer,

at Hall & Willcox located at 347 Kent Street, Sydney. This statement was
drafted from the digital recording and transcripts of that interview. I have been
given the opportunity to read the draft statement and make any necessary
amendments prior to signing this document.
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Background
4. I commenced working at Hurstville City Council in January 2008 as a Senior
Strategic Planner. I reported to Ms Nerida Stores who was the Manager of
Strategic Planning at the time. The Strategic Planning section of Council at the
time was situated in the Policy Planning and Environment Directorate which later
became the Planning and Development Directorate of Council following a
restructure.
5.

On or about June 2008 I became Acting Manager Strategic Planning while Ms
Stores was on leave, then in about mid 20 IO I was appointed the role of Manager
of Strategic Planning.

6. In my role as the Manager of Strategic Planning, I reported to the Director of
Planning and was responsible for the management of a small team of strategic
planners, contract planners and from time-to-time specialist planning consultants.
The key responsibilities of my position included the review and assessment of
land rezoning requests (Planning Proposals) and Local Environmental Plan (LEP)
amendments - both Applicant initiated and Council initiated ; development control
plan (DCP) reviews and amendments; heritage review; development
contributions planning matters (e.g. Section 94 contribution plan reviews,
Voluntary Planning Agreemerits, known as VPAs), and the preparation of land use
planning studies, which included the management of consultants undertaking
specialised studies to inform the preparation of planning proposals, LEP
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amendments and DCP amendments. These included studies related to urban
design, heritage, economic feasibility, traffic and parking, and site contamination.
7. I retained the role of Manager Strategic Planning when Hurstville City Council
amalgamated with Kogarah City Council to form Georges River Council in May
2016.

8. Following the commencement of a new organisational structure, I left Georges
River Council in early February 2017. Since early December 2017, I have been
employed at Port-Macquarie Hastings Council as a Land Use Planning Manager
in the Development and Environment Divi sion .

Planning briefings with councillors

9. At Hurstville City Council we conducted regular planning briefings with
councillors, approximately 2 per month, depending on the issues before Council
and on the Strategic Planning work program. The number of briefings seemed
excessive to me, however this practice was well entrenched in the culture when I
commenced at Council. Councillors were briefed on most strategic planning
matters, and particularly those to be presented to a Council meeting where staff
recommendations had been made. We were questioned a lot by particular
councillors on our presentations, particularly if briefing councillors on a proposed
planning proposal/ LEP recommendations or DCP changes, prior to the matter
being considered at a Council meeting. To the best of my recollection, the
councillors who asked the most questions at the briefings were Councillors Hindi,
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Badalati, Sansom and to a lesser extent Councillor Kastanias. Sometimes the
questions were reasonable in order to understand a planning issue or the
legislation ; sometimes they were not and were asked in a disrespectful, belligerent
or rude manner.

.
I 0. No minutes were kept of these briefings as the General Manager regularly
reminded staff they were not decision-making forums. Even so, where a planning
matter was then to be considered at a Council meeting, at times the General
Manager wanted the fact that a Councillor briefing or workshop had been held to
be referenced in the Council report, and the position or concerns on a matter to be
included.

City Centre Working Party
11. Hurstville City Council's City Centre LEP/ DCP Review Project (the Project)
involved the establishment of a City Centre Working Party. The Project as I
understand had been on the Strategic Planning Work Program when I commenced
at Council in January 2008. It was a major and complex project to review and
prepare updated planning controls (both LEP and DCP) for all the land in the
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Hurstville City Centre (HCC), which had become outdated and in need of review .
There had been past attempts to review the controls which had not succeeded. The
Project also involved the engagement by Council of a number of specialist
consultant studies, including urban designers/architects, traffic and parking,
heritage and economic feasibility experts.
12. In regards to the City Centre Working Party, this group was established by
Mayoral Minute at the Council meeting on 24 February 20 IO to expedite the
process and develop strategic planning options for sites and areas. Council
resolved that the structure of the Working Party consist of one Councillor from
each Ward (of which there were three) and the Mayor of the day. Therefore, the
membership of the Working Party consisted of the Mayor, Councillor P Sansom,
Deputy Mayor Councillor C Hindi, Councillor C Wong and Councillor J Jacovou
and Council staff. Council staff who attended these meetings were: Victor
Lampe (General Manager); Brett Daintry (Director Planning & Development; Mrs
Harkirat Singh (Strategic Planner); Graham Pascoe (Consultant Planner) and
myself (Acting Manager Strategic Planning).

Annexure 1: I produce Hurstville City Council's Mayoral Minute presented
at Council meeting of 24 February 2010

13. Agendas were prepared for meetings of the Working Party, as well as briefing
notes to members and minutes were taken. I know this because I have some
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records of the Working Party meetings, such as agendas, minutes and file notes. I
do recall raising concerns directly with the General Manager when he was
discussing the establishment of the Working Party with me in January 2010 about
the report back mechanism to remaining councillors of Working Party outcomes.

Annexure 2: I produce copy of my email dated 21 January 2010 'Discussion
with GM - City Centre DCP Cir Sub Committee'
Annexure 3: I produce a copy of City Centre Working Party 22 February
2010 meeting Agenda, Briefing Note and Minutes; 1 March 2010 meeting
Agenda and Key Actions; 20 March meeting Briefing notes.

14. As set out in the Mayoral Minute presented at Council meeting of 24 February
20 I 0, the role of the Working Party was to .. ."review and develop strategic
planning options in the first instance before reporting the outcomes to all
Councillors al a workshop" . There were no terms of reference or operating

guidelines adopted for the Working Party to clarify what they were there to do.
This was something I raised with the General Manager in my discussion with him
on 21 January 20 I 0, referenced in my email dated 21 January 20 I 0. The function
of the working party included receiving updates on the status of the City Centre
project and investigations and the consideration of additional design options
(namely building height and floor space ratios) for specific sites within the City
Centre.
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15. To my recollection, the Working Party held four (4) meetings (22 February, 1 and
20 March and 20 April 2010). Strategic Planning staff attended all meetings
except the 20 March meeting, where no strategic planning staff were in
attendance, as directed by the General Manager.
16. A full day workshop was held with all Councillors on Saturday, 22 May 2010
which I understood to be the mechanism to inform other councillors of the
Working Party' s deliberations.

Annexure 4: I produce a copy of my file note dated 22 March 2010 'Meeting
with General Manager to advise outcomes of the Third Meeting of the City
Centre Working Party- Saturday, 20 March 2010'

17. The Hurstville CBD city centre encompasses 1-5 Treacy Street. To my
recollection, the site known as Landmark Square which was land bounded by 5375 Forest Road, 9 Roberts Lane and 108-126 Durham Street was not included
within the Hurstville City Centre City Centre LEP/ DCP Review Project as this
land was zoned industrial and the Project was focused on the Hurstville City
Centre lands zoned B4 Mixed Use. I do not recall these sites being specifically
discussed at Working Party meetings, however another site (known as Key Site 5
' the Treacy Street precinct' ) to the west of this site was.
18.
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.
19.

Annexure 5:

20.
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21. Generally speaking, building height and FSR standards work in tandem with each
other and together with other planning controls in the LEP and DCP, control the
bulk and scale of a building.

.

22.
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23.
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24.

.
25.

26. An Extraordinary Council meeting on 12 April 2012 (ECM002-l 2) considered an
information report on the submissions received following the public exhibition of
the Draft Hurstville LEP (Hurstville City Centre) 2011. This report was prepared
by Michael Watt, Director Planning and Development. Although this was meant
to be an information report, at the meeting Council resolved to adopt the draft
LEP and in doing so made amendments to building heights and FSR's for a large
number of specific sites which are listed in the resolution . This included
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increasing the LEP height and FSR for 282-290 Forest Road to 60 metres and 9: I
FSR as was proposed by CBD Working Party.
27. I recall raising concerns with my Director at the time about the way in which this
report was being presented to Council (i.e. as an information report) - there was a
clear risk that the Council was going to resolve to forward the draft City Centre
LEP to the Department of Planning & Environment, and that was exactly what
they did at the meeting. The extent of density changes made by Council for a high
number of sites without clear reasons, and how this was going to be justified to the
Department of Planning & Environment was a major concern. The nature of the
changes to planning controls made were not minor and inconsequential and the
draft LEP really should have been re-exhibited .

Annexure 6: I produce a copy of Hurstville City Council's agenda item
ECM002-l2 'Information report on submissions - Draft Hurstville Local
Environmental Plan (Hurstville City Centre) 2011' for its Extraordinary
council meeting of 12 April 2012
Annexure 7: I produce a copy of Hurstville City Council's minutes of
Extraordinary council meeting 12 April 2012 for item ECM002-12
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'Information report on submissions - Draft Hurstville Local Environmental
Plan (Hurstville City Centre) 2011'

28. I have some records of City Centre Working Party meetings including agendas,

briefing notes, meeting minutes and emails under Annexure 3, however my
records are not complete.

1-5 Treacy Street, Hurstville
29. I was not directly involved in the assessment of the development application for 1-

5 Treacy Street. Development applications were not assessed by the Strategic
Planning section but by the Development Assessment section of the Planning and
Development Directorate.
30. Around the time of the Landmark Square planning proposal, I recall a Voluntary
Planning Agreement (VPA) being offered in connection to a modification to the
development approval for 1-5 Treacy Street, to add additional storeys to the
building. I recall that there was a connection between the owner of 1-5 Treacy
Street and the Landmark Square site, noting there were a number of landowners of
the Landmark Square site . Referral to the Council report of 20 April 2016 in
relation to 1-5 Treacy Street confirmed this as the offer to enter into a VPA for 1-5
Treacy Street was made by GR Capital Group Pty Ltd Sole Director Wensheng
Liu. The offer to enter into a VPA for the Landmark Square planning proposal
was made by The One Capital Group Pty Ltd (Wensheng Liu) as noted on the first
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page of the Council report for the Landmark Square planning proposal ; different
companies but the same Director.
31. One of my Team, Ms Nerida Stores Executive Planner, was leading the review
and reporting of the VPA offer for 1-5 Treacy Street with Tina Christy, Acting
Director Planning & Development, as it related to a development matter.
32. I recall at the time that I couldn ' t understand how the addition of five (5) levels to
a residential apartment building could be considered as a modification application
under the then s96(2) of the Environmental Planning & Assessment Act 1979.
The requested increases to building height and FSR for the site should have been
considered through the planning proposal process and not the development
application process and definitely not by way of a modification to the consent.

Changing report recommendations

33. It can be common for planning officers and planning directors to disagree on the
staff recommendation/s in Council reports. Usually the planning director would
discuss it with you, but sometimes report recommendations and content are
changed as agreement cannot be reached and the planning director would put their
name on it as the author. Councils take different approaches to this; at Hurstville
City Council, the planners' and my name went on the majority of strategic
planning reports. I think the process of tracking changes to draft planning reports
as they go through the approval process should be made more transparent from an
auditing and point-in-time perspective, and also recorded in councils record
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management system, however I think this is dependent on the systems councils
use. There should be an electronic record of what changes are made to a report by
saving a PDF version. of the draft report as a record of what was submitted for
Manager/ Director approval prior to the report being work flowed in the system
for review/ approval.
34. During my time at Hurstville City Council, I do not recall major changes being
made to reports prepared by the Strategic Planning section under the Directors that
I had, however I was aware this occurred more regularly in relation to
development applications. More commonly what occurred on strategic planning
reports was that I would hear through my director if changes were going to be
moved to the staff recommendations on the floor of the Council meeting.
Sometimes I would I know about this, and sometimes I would not (such as in the
case of Landmark Square, where I didn ' t). I generally found out because these
types of planning recommendations were technical in nature and my director
would ask for assistance in "getting the wording right" or in drafting alternate
recommendations.

Suggestions for reform to NSW planning and local government legislation

35. Having worked in the strategic land use planning function in local government for
over 25 years I believe there are a number of changes that could be made to both
planning and local government legislation to reduce corruption risks and improve
the transparency of the land zoning process. These include:
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35.1.

Requiring the elected council to give reasons for decisions where a

staff recommendation on a planning proposal has been overturned or changed
in any way (for example, changes to land zone, increase or decrease
development standards such as building height or floor space ratios) .
35.2.

Amend the Local Government Act 1993 to enable certain categories or

types of rezoning to be determined under delegation by council staff (as is the
case for certain development applications) without the need for the matter to
be reported to council for a decision. Often, perceptions of corruption or
corruption risks arise when a rezoning matter is placed in the council forum
and proponents/ developers leverage the opportunity to influence councillors.
Under the current NSW planning system, any rezoning is reported to Council
at two stages of the process, being: assessment of the strategic and sitespecific merit (for support or non-support) and, if the proposal is given a
Gateway determination by the Department of Planning, Industry and
Environment to proceed, following the public exhibition process for
Council's final approval.
35 .3.

Strengthen the Model Code of Conduct for Local Councils in NSWto

expressly prohibit Councillors from meeting on site alone with developers
who have planning proposals before the council.
35.4.

Introduce mandatory local planning panels for regional areas and

require planning proposals (regardless of scale) to be considered by these
panels before they are reported to council for a decision (for support or non-
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support) and following public exhibition so there is a level of ' independent'
advice and review of proposals. Prohibit local councillors and property
developers from being members of mandated local planning panels.
35.5.

In relation to planning proposals / LEP amendments for Council owned

land, updated best practice guidelines are required for local councils as a
priority. The current guidelines LEPs and Council land Best Practice
Guideline were issued by the former Department of Urban Affairs and

Planning in January 1997 and are grossly out of date.

They are still referred

to when councils are preparing a planning proposal for land owned or land
controlled by a council. As financial pressures increase on councils, they are
increasingly looking towards asset disposal and/or rezoning of land as an
income stream. As a planning profession we need greater leadership from the
state government in this space to avoid perceptions of ' councils feathering
their own nest ' . Updated guidelines are needed which could include
mandatory requirements to engage independent assessors of planning
proposals involving Council owned land.
35.6.

In relation to modification of consents under section 4.55 (2) (Other

modifications) of the Environmental Planning & Assessment Act 1979, I
consider greater guidance needs to be provided by the Department of
Planning, Industry and Environment to councils on the use of this power, and
specifically subclause (a) .. ."the development to which the consent relates as
modified is substantially the same development as the development for which
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consent was originally granted ... " This is particularly relevant to the

modification application for 1-5 Treacy Street Hurstville, whereby application
was made for an additional five (5) levels to a residential apartment building.
Criteria around the use of the "Other modifications" power are required to
close this loophole and ensure that the proper processes are followed, in this
case, the lodgement of a planning proposal for increases to the building height
and floor space ratio.

Landmark Square

36. I had significant a role in Landmark Square (the triangular site bounded by 53-75
Forest Road, 9 Roberts Lane and I 08-126 Durham Street) rezoning application as
the Strategic Planning section assessed all planning proposal requests. From when
the applicants initially discussed the proposal with Council, including the period
when the proposal was formally received and considered to the time I left Georges
River Council, I was the Manager of Strategic Planning.
3 7. It was quite a significant and complex proposa l which sought a change of land use
from JN2 Light Industrial to R2 Low Density Residential and 84 Mi xed Use
under the Hurstville Local Environmental Plan 2012 and an interesting one in
terms of what was being proposed, including a five star international hotel for
Hurstville. In regards to the hotel, strategic planning staff had concerns about its
viability from the outset and the fact that it could potentially be converted into a
residential tower. As part of the assessment of any planning proposal request to
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amend LEP controls, Council is required under the Environmental Planning &

Assessment Act 1979 and the Department of Planning, Industry and
Environment ' s statutory guidelines for the preparation of planning proposals to
consider the environmental, social and economic impacts of a planning proposal
and changes to a local environmental plan. As the assessment report to the
Council meeting on 20 April 2016 refers, Council staff were supportive of the
proposed 150 room hotel as it was anticipated it would provide significant
economic and employment benefits, as demonstrated in the Applicant' s
supporting economic reports to the Planning Proposal. However there was
planning risk that if the proposed hotel was not viable at the time a development
application was lodged following rezoning approval, that this "commercial" floor
space could be converted to residential floor space. Both bonus FSR and building
height incentives were therefore recommended by planning staff which would
apply to the hotel component of the proposed development only. This would
allow for an additional 25 metres of building height to be used for the purpose of
" hotel or motel accommodation" allowing for a tower on the site up to a
maximum of 65 metres and an additional bonus FSR for " hotel or motel
accommodation" of 1.5: I. If a hotel was not to be developed on the site, no bonus
incentives were proposed to apply and the recommended FSR was 2.5: I across the
entire site and a maximum building height of part 40m and part 18m.
38. I remember the General Manager, Victor Lampe, and my Director of Planning and
Development, Michael Watt, having an initial meeting with I think the developer
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and consultants prior to the formal lodgement of the proposal. I recall I was
advised by Michael Watt of the meeting afterwards. The meeting may have been
recorded on Council email system (however the file would need to be checked). I
was not part of these initial discussions attended by Victor Lampe and Michael
Watt about the Landmark site. I don ' t know whether any councillors attended the
initial meeting with the developer.
39. It was not unusual for developers to approach Victor Lampe for a meeting
regarding a proposed rezoning. Sometimes the Director of Planning, Michael
Watt, was invited by the General Manager to attend these types of meetings, and
there were occasions where I was not aware or did not attend a meeting.
40.

Michael Watt came out of the pre-lodgement meeting with the General Manager
and gave me draft planning proposal documents for the Landmark Site provided
by the developers. I informed Mr Watt something to the effect that we will need to
review the draft documents and provide the proponents with written advice on
what needs to be addressed as part of the lodgement of the planning proposal.
remember saying to the Director Michael Watt that we needed to provide
comprehensive strategic planning advice because the site of the planning proposal
was industrial land and at the time Council were also conducting an Employment
Lands Study (prepared by Jones Lang LaSalle) which was making
recommendations for all land zoned IN2 Light Industrial (including the Landmark
Site) in terms of proposed heights and floor space ratios.
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41. The Landmark Site Planning Proposal as lodged on 12 June 2015 was requesting
building heights and FSR controls which greatly exceeded the draft Employment
Lands Study recommendations. I remember I had written the applicant a detailed
letter outlining our issues and setting out Council's information requirements for
the submission of a planning proposal. I recall this letter was signed by me and
dated 9 June 2015.
42. Despite Council ' s written advice on 9 June 2015 to the proponents concerning the

matters to be addressed, the planning proposal was lodged a 3 days later on 12
June 2015. This was too short a time for the issues raised in Council's letter to be
addressed and I felt I had no choice but to accept the application for lodgement.

43. Preliminary Employment Lands Study recommendations for land zoned fN2 Light
Industrial (including the Landmark Site) were reported to the Council meeting on
9 December 2015 (Report No.CCL I 057-15). Council "Resolved !hat the matter

be deferred/or further consideration '". The draft Study referred to the Landmark
Site as " Hurstville East - Durham Street" and recommended the site be rezoned to
B4 Mixed Use. The draft Study supported the rezoning of the site to B4 Mixed
Use because industrial uses were no longer best suited for the location and the
business zone (B4 Mixed Use) will allow for a continuation of employment on the
site. The draft Study recommended a maximum FSR of 2.5: I (with a minimum
0.5: I non-residential floor space requirement) and a maximum building height
ranging from 30 metres and 23 metres (along the R2 Low Density Residential
zone interface of Roberts Lane).
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44. The Employment Lands Study was undertaken by consultants, Jones Lang
LaSalle. The draft Study had not been finalised when the council was
amalgamated in May 2016.
45. From a planning perspective we were concerned that Landmark Square was an
over development of the site in terms of the proposed built form , building heights,
FSRs and its relationship of the site to adjoining low density residential land . The
maximum building height of 90m over part of the site (in the initial Planning
Proposal lodged) breached the obstacle limitation surface (OLS) for the Sydney
Airport. We commissioned consultants GMU who are an urban design and
architectural practice to provide independent urban design analysis on the
planning proposal. GMU ' s recommendations for the Landmark Site included an
FSR of between 2.3: I and 2.5: I and building heights ranging from 3 storeys
(along Roberts Lane at the interface with low density residential buildings) to 13
storeys (at the corner of Forest Road and Durham Street) across the site. As
referred in the Council report of 20 April 2016, the proposal was referred to
Council ' s Design Review Panel a number of times as well.
46. I was one of the authors of the planning proposal report to Council on 20 April
2016 and we had a couple of planners working on it. It was one of the most
complex proposals that I dealt with in my experience and time at Hurstville City
Council. There were multifaceted issues as we were doing work around
Employment Lands and the City Centre, there were other proximate planning
proposals to the Landmark Site, infrastructure impacts, traffic modelling was
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being undertaken for cumulative impacts, urban design peer review and analysis, a
VPA offer, heritage considerations, multiple land ownerships, and land
contamination to consider.
47.

Annexure 8:

Sensitive

Sign
Page 23 of 29

E19/0569/AS-10-004/PR-0005

STATEMENT IN THE MATTER OF: Operation Galley
NAME: Ms Carina Gregory

48. Ultimately, the report on the Landmark Site planning proposal went to the Council
meeting on 20 April 2016 . This meant that tbe deadline for strategic planning
staff to finalise the report was 6 April 2016.

Annexure 9:

49. A Councillor dinner and workshop was held in the evening of 6 April 2016
according to a note in my diary that day. I attended the workshop. As workshops
were not minuted, it is difficult to confirm who attended, but generally speaking
all councillors would have been invited, all directors attended, and senior staff
who had matters on the agenda. It is highl y likely that Landmark Square was
discussed but I cannot recall specific details. At that time, the report was close to
finalisation but would not have been approved by the Acting General Manager.
The Council business papers for 20 April 2016 Council meeting which included
the Landmark site report were published on the Council ' s website on 14 April
2016, as was the procedure.

Annexure 10: I produce a copy of my diary note dated 6 April 2016
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50. There was a Councillor briefing held on the ' Hotel site' on Tuesday, 19 April
2016, the day before the Council meeting.

Annexure 11: I produce a copy of my diary note dated 19 April 2016

51. I was at the 20 April 2016 public Council meeting when the Landmark Square
planning proposal was discussed . I was shocked at the decision made by Council.
The staff recommendations of the report was flipped in favour of the applicant and
took away key planning requirements. While strategic planning staff conditionally
supported the rezoning of the site to B4 Mixed Use and the proposed employment
generation, I was shocked the extent to which staff recommendations had been
changed . This was because the planning proposal was recommended to be
progressed to the Department of Planning & Environment (DPE) without
addressing infrastructure requirements ; the preparation of a contamination
assessment report for part of the site only which is legally inconsistent with State
Environmental Planning Policy No. 55 - Remediation of Land ; the extent to
which building height and FSRs had been increased (in the case of building
height, Council staff recommended in the report 40m for Site A; Councillors
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resolved for a building height of 60m for Site A outright - a hotel did not need to
be developed as the ' bonus height ' provision Council staff were recommending to
apply to the hotel development only was removed by Councillors) and the
requirement for a detailed development control plan was removed.
52. In addition, the VPA offer had been withdrawn by the developer so we had no
mechanism to address the road and traffic infrastructure demands and
improvements within the City Centre generated by the future development of the
site. This is why the staff recommendations recommended a conditional support
of the rezoning as there needed to be an appropriate mechanism available (either a
VPA or an amendment to the Section 94 development contributions plan) prior to
the planning proposal being forwarded to the Department of Planning and
Environment for a Gateway determination.

53. Council ' s decision on 20 April 2016 had a significant impact on staff because we
were required to prepare a revised planning proposal which implemented
Council's resolution, which was not justified by the assessment report and
supporting studies and investigations, and forward the planning proposal to the
Department of Planning and Environment requesting a Gateway determination for
the planning proposal to proceed. I do remember I was gobsmacked at the extent
to which staff recommendations were changed by the Council resolution . I have
Sensitive

Signa

W
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STATEMENT IN THE MATTER OF: Operation Galley
NAME: Ms Carina Gregory

seen staff recommendations change before in my extensive Loca l Gove rnment
strategic planning experience, but not to the extent which had occurred at this
Council meeting. The way the changes we re made at thi s meeting I recall were
clumsy and frantic. For example, the minutes refer to Hurstville Local
Environmental Plan 20 14 in a coupl e of places, when it should have referred to
Hurstville Local Environmenta l Plan 20 12.

Annexure 12: I attach a copy of Hurstville City Council Agenda item
CCL133-16 'Planning proposal - PP2015-0001- Site bounded by Forest
Road, Durham Street and Roberts Lane, Hurstville ' for meeting of 20 April
2016
Annexure 13: I attach a copy of Hurstville City Council Minutes dated 20
April 2016

Landmark Square VPA

54. We kept the assess ment of the planning proposa l and the assessment of the public
benefit of the VPA separate, in line with Council 's Planning Proposa l Policy
(201 6). Ms Nerida Stores was invo lved in the VPA, while I worked on the
assessment of the planning proposa l.

Annexure 14: I attach a copy of Hurstville City Council Planning Agreements
Policy 2006

Sensitive
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Annexure 15: I attach a copy of Georges River Council Planning Agreements
Policy August 2016

55. The first VPA offered by the proponent was approximately $1 million . My view is
that, for the level of uplift the proponents were seeking from the site and impacts
of the proposal, particularly on roads and traffic infrastructure there should have
been more public benefit offered. I recall the legal advice that we received from
Lindsay Taylor Lawyers (L TL) on the VPA offer cautioned Council was to the
effect that the offer to enter into a VPA was not connected with the planning
proposal uplift in planning controls from a legal perspective, rather it was in
connection with a future development outcome which was not certain. The VPA
which was submitted following the lodgement of revised planning proposal
material on 3 March 2016 (refer Council report 20 April 2016, page 13) never got
to the negotiation and drafting stage of the process because the proponent
withdrew the VPA on 24 March 2016. This occurred at the time when the
assessment report for the planning proposal was under preparation but had not
been finalised.
56.

Sensitive
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57.

Annexure 16:
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AGENDA OF Council Meeting 24 February 2010

COUNCIL MEETING
Wednesday, 24th February 2010
CCL002-10
I

EXTRAORDINARY MEETING - MINUTES - 3
I FEBRUARY 2010

Report Author/s

Manager Governance, Mr B Cooke

File

09/1229

EXECUTIVE SUMMARY

AUTHOR RECOMMENDATION
THAT the Minutes of the Extraordinary Council Meeting held on the 3rd February 2010 be
adopted.
REPORT DETAILS
The Meeting commenced at 7.03 p.m.
PRESENT
Council Members
His Worship the Mayor Councillor P Sansom
Councillor V Badalati
Councillor B Giegerl, OAM
Councillor C Hindi
Councillor A Istephan
Councillor J Jacovou
Councillor N Liu
Councillor W Pickering
Councillor A Wagstaff
Councillor C Wong
Council Staff
General Manager, Mr V Lampe
Director Administration, Mr J Tripp
Director Service Delivery, Mr L O'Connor
Director Planning & Development, Mr B Daintry
Manager Contracts, Ms S Geadah
Manager Property Development, Mr I Dreghorn
Manager Commercial Property, Mr G McDonald
Manager Events and Public Relations, Ms T Abraham
https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2010/02/CCL_24022010_AGN_AT_WEB.HTML
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Minute Secretary, Mrs L Stephens
APOLOGIES
Apologies for the inability to be present were tendered on behalf of Councillors S McMahon and
D Perry.
Minute No. 453

RESOLVED THAT apologies be accepted and leave of absence granted.
(Moved C Hindi / Seconded A Wagstaff)
DISCLOSURES OF INTEREST
There were no disclosures of interest to record.
MAYORAL MINUTE
Councillors, tonight's Mayoral Minute relates to two items.
The first item is about the establishment of a City Centre Working Party.
Council is currently preparing a new suite of planning controls for the Hurstville City Centre,
including a new City Centre Development Control Plan (DCP), amendment to the Hurstville
Local Environmental Plan (LEP) 1994 and an update to the City Centre Masterplan 2004.
To expedite the process, it is proposed that the City Centre Working Party will review and
develop strategic planning options in the first instance before reporting the outcomes to all
Councillors at a workshop. Once agreement is reached amongst all Councillors, a report will be
prepared for Council.
Meetings will be held with senior staff and consultants as required. The first meeting will be held
early this month, subject to Councillor availability.
I now seek three nominations to join with me on this Working Party.
The second item is about the provision of tea and coffee for people attending all future
Development Assessment Committee (DAC) meetings and full Council meetings.
The hot beverages will be made available free of charge to all those in attendance in the Council
foyer.
I move reception of the minute.
Minute No. 454

RESOLVED THAT the Mayoral Minute be received.
(Moved Councillor C Hindi / Seconded Councillor J Jacovou)
Minute No. 455

STRUCTURE OF THE CITY CENTRE WORKING PARTY
RESOLVED THAT the structure of the City Centre Working Party consist of one Councillor
from each Ward and the Mayor of the day.
https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2010/02/CCL_24022010_AGN_AT_WEB.HTML
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(Moved Councillor C Hindi / Seconded Councillor J Jacovou)
Minute No. 456

ELECTION OF MEMBERS OF CITY CENTRE WORKING PARTY
Following the resolution of the above motion, the Councillors were requested to indicate whether
they preferred to hold a closed or open ballot. On a show of hands, it was resolved to hold an
open ballot and the Mayor requested the General Manager, Mr V Lampe, to conduct the ballot.
Nominations were called from each Ward, and the voting resulted as follows:
Hurstville Ward: Councillor C Wong - 7 votes (Elected)
Councillor V Badalati - 3 votes
Penshurst Ward: Councillor C Hindi - 7 votes (Elected)
Councillor B Giegerl - 3 votes
Peakhurst Ward: Councillor J Jacovou - 6 votes (Elected)
Councillor W Pickering - 4 votes
Therefore, the City Centre Working Party consists of the following members:
Mayor, Councillor P Sansom
Deputy Mayor, Councillor C Hindi
Councillor C Wong
Councillor J Jacovou

https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2010/02/CCL_24022010_AGN_AT_WEB.HTML
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To Harkirat Singh/HURSTVILLE COUNCIL@HURSTVILLE
COUNCIL
cc Brett Daintry/HURSTVILLE COUNCIL@HURSTVILLE
COUNCIL, Graham Pascoe/HURSlVILLE
COUNCIL@HURSlVILLE COUNCIL
bee

Carina
Gregory/HURSTVILLE
COUNCIL
21/01/2010 05:54 PM

Subject Discussion with GM - City Centre DCP Cir Sub Committee
Hi all
I had a discussion with Victor today about the proposed City Centre DCP Sub Committee.
It was advised that the Committee will consist of 4 Clrs as follows:
1.
2.
3.
4.

Cir Sansom
Cir Hindi
Cir Jacovou
ClrWong

We discussed how formal the Committee may be, and how it may operate. Victor
advised that he wanted to maintain a level of flexibility and for meetings to be informal.
The following was discussed:
•
•
•
•
•

Victor will attend all meetings.
Meetings to be in the evening and on as needs basis.
First meeting of Committee to be in early Feb (subject to Cir availability)
Meetings to have an agenda, papers and be minuted.
First meeting will have on agenda:•
Variations to key site options (outcome of November workshop)- Hassell has
prepared some options
•
Proposed expansion to Commercial Only Core
•
Project timelines (TBC)

•

The report back mechanism to remaining Councillors of meeting outcomes is not
resolved/ unclear. I suggested that rather than outcomes being reported to a Cir
Workshop (and re-debated}, that the Councillors Portal could be utilised. This needs
resolution before the Committee meets.
Victor was not keen for operating guidelines/ terms of reference to be formulated for
the Sub Committee. My view is that we need some terms of reference/ objectives so
Clrs are clear on what they are there to do, how consensus is reached on matters etc
We also discussed whether the consultants should attend the first meeting, agreed
they shouldn't, and that Council staff could adequately brief Clrs on the agenda items.
However, consultants may be invited to future meetings.

•

•

For your information and further discussion when Brett returns from annual leave.

Brett - It is also apparent that we n-e-ed-to have a separate conversation with Victor about
project timelines and public exhibition.

thanks
Carina
Carina Gregory
Acting Manager Strategic Planning
Planning & Development
Hurstville City Council

p - 9330 6257
f- 9330 6223
e - cgregory@hurstville.nsw.gov.au
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HURSTVILLE CITY CENTRE WORKING PARTY
AGENDA
22 FEBRUARY 2010

1.

Introduction/ Welcome

2.

Confirmation of Role of Working Party, Reporting and Council Decision
Making Protocols

3.

City Centre Planning Project Update
-

Progress of Planning Documents
- Draft LEP City Centre
- Draft DCP City Centre
- Masterplan Amendment
Overview of Additional lnve
- Commerciality
- Accessibility

4.

5.
6.
7.

City Centre Matters
Evidence of Heritage Expert-127-137 and 141 Forest Road, Hurstville

8.

Conclusion/ Way Forward
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BRIEFING NOTE
HURSTVILLE CITY CENTRE WORKING PARTY
1.

Introduction

This Briefing Note seeks to provide an update of the City Centre Planning Project
and is to be read in conjunction with and inform the attached inaugural meeting
Agenda.

Working Party Background
At an Extraordinary Meeting of Council on 3 February 2010, Council r
establish a City Centre Working Party to:
"To expedite the process, it is proposed that the City Centre Wor
review and develop strategic planning options in the first inst
the outcomes to all Councillors at a workshop. Once agre '·
all Councillors, a report will be prepared for Council."
Councillors elected to the Working Party included:
1.
2.
3.
4.

Mayor, Councillor P Sansom
Deputy Mayor, Councillor C Hi
Councillor C Wong
Councillor J Jacovou

2.
Background
Council has been in
governing de
resolved on
(DCP), a
Hurstville

the review of the current suite of planning controls
ity Centre for some time. In particular, Council
prepare a new City Centre Development Control Plan
ille Local Environmental Plan 1994 (LEP) and update the
sterplan 2004.

vi
.
round Reports and studies which initially informed the review
wallJl~detailed most recently in the Briefing Note informing the Councillor
p qf,!28 November 2009.

~J:/'.i(f'}-''

The subject workshop focused upon design options for six (6) select City Centre
sites/precincts; such having been identified for further investigation at Councillor
Workshop of 25/26 July2009.
Councillor Workshop 28 November 2009 Outcomes
Proceedings of the 28 November 2009 Councillor Workshop, facilitated by Hassall
(Urban Design and Planning Consultants), were distributed to Council on 23
December 2009.

E19/0569/AS-10-004/PR-0005

-2The conclusions contained in such proceedings are produced below and are
understood to represent Council's current position and a platform for progress.
General Support for Option 3
Councillors identified that there was general support for Option 3 on all sites,
but for Treacy Street (refer below) with amendments and further
investigations as per the consolidated masterplan diagram.
General Indecision for Treacy Street
Treacy Street may require further investigation and consideration, but in the
interim, Treacy Street should be modelled as Option 3 for future
investigations.
Lack of Support for Staged Implementation
Councillors considered it more important to ide
Hurstville than take a staged approach, due to c
be lost.
Impact on Infrastructure
Lack of comprehensive knowled
with the preferred design
investigations.

e capacities associated
possible need for further

Im act on Accessibilit
parking and access issues

re required in respect of the proposed "commercial
ossible expansion.

1
ligations are required on the height and FSR controls to ensure
y can be implemented to deliver the emergent future vision.

Further detailed design investigations may be required such as examples of
parks (such as Central Plaza) surrounded by high rise development,
application of real life examples on some of the key sites.

2(a)

Progress of the Planning Documents

Draft LEP City Centre

It should be noted that Council resolved to prepare such LEP on 18 March 2009.
Further, the Department of Planning (DoP) concurred with its preparation having
regard to previously commissioned studies and supporting material and provided,
amongst other things, it is consistent with the Metropolitan and Draft Sub Regional
Strategies and the City Centre Masterplan and relevant Section 117 Directions

E19/0569/AS-10-004/PR-0005
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generally. Further, the Department requested a supporting feasibility study in respect
of the proposed floor space ratio and height controls, in collaboration with the
Department's Regional Office.
The Department has granted qualified delegation for Council to proceed to Public
Exhibition (and issue the requisite Section 65 Certificate).
Consultations with Statutory Authorities have recently been commissioned, pursuant
to Section 62 of the Act to progress the Draft LEP.
There remains a prospect that the nature and extent of changes to the Masterplan
and in particular the increase in projected floor space provision and possible
expansion of the "commercial only'' core, may lead to the Department of Planning
revoking the delegation to proceed to Public Exhibition and/o
revent the
qualification being met for Council being able to issue the Section
In such instance, the Plan's future progress would be delaye,p.
plan making provisions ("Gateway" amendments) of th •~,a
enacted, meaning that the plan making process would
o sfar,

,~·

• ain.

Should Council be able to proceed with the curren41;Draft
, it also has a finite
timeframe established by the EP and A Act and
'B• · ns.
cifically, the current
Draft LEP would need to proceed to Public
ptly so as to enable its
finalisation by 1 January 2011, in accor '
avings and Transitional
provisions.

if

The increasingly elongated passa
heights are resolved in partic
with the abovementioned 1
increased complexity in [
Comprehensive LEP 20

P (whilst floor space ratio and
to threaten the ability to comply
'deadline' and potentially leading to
sage relative to the Draft Hurstville

City Centre DCP

Work is occurrin
Council dir
large amo
inves · ti

in respect of the new City Centre DCP, informed by
ised in the 28 November 2009 Workshop proceedings. A
till required, and the draft DCP will be further refined as the
to above conclude and Council considers their findings.

a
ouncil 'sign-off' on the Urban Design Investigations Report is
imely manner, as it is a key document informing the LEP and DCP.

Concerned with understanding the potential impact of the amount of floor space and
its distribution, proposals have been sought from consultants (previously involved
with the City Centre) to undertake a limited number of baseline investigations,
leveraging off previous work.
The areas of investigation, in summary, relate to the 'commerciality' of the proposed
Amended Masterplan and the 'accessibility' of the Centre. The focus of the
investigations include in brief:
Commerciality

E19/0569/AS-10-004/PR-0005

-4*
*
*
*

Likely market response to proposed floor space provision.
Review of "commercial only core" and possible expansion.
Review of implications of no staging constraints.
Overview of commercial impacts of Amended Masterplan
implementation.

and

its

Accessibility

*
*
*

Modelling of the traffic associated with the Amended Masterplan.
Appraisal of traffic movement, access, parking, servicing and safety.
An outline implementation strategy for realising the Amended Masterplan.

These investigations are scheduled for completion in early April 2010.
turn be reviewed and reported to the City Centre Working Party to '
suggested further amendments to the Masterplan.
A Working Party Meeting in late April 2010 would appear like
Final Amount of Floorspace and Configuration
Council 'sign-off' on the preferred variations for si
finalisation of the Draft Masterplan Amendment
LEP and DCP. This amendment will be sum
and floor space ratio maps, which
confirmation of Sites 2 and 4) as
addendum to the current Masterplan.
The total amount of floor space
land use breakdown is provid
These floor space proje
original City Centre
Masterplan (2004). F 1
(2007), Dickso
(2007).

lt,

In broa

553,530
75 ".·
Ma
tot

3.

o

is required to enable
ess
he City Centre Draft
imum height of buildings
draft form (subject to
and B (ii). It will form an

mended Masterplan, inclusive of a
s C (i) and C (ii).
y exceed the floor space embraced in the
supporting documentation underpinning the
y are inconsistent with aspects of the SGS Report
an Form Study (2007) and ARUP Traffic Study

ended Masterplan provides capacity for approximately
commercial/retail floor space i.e. a total of approximately
the existing commercial/retail floor space. The Amended
rovides for approximately 704,217m 2 of residential floor space in

Consideration of additional options - Sites 2 and 4

Continued Councillor reservations in respect of the options considered for Sites 2
and 4 led to the further refinement of some of the options presented. These new
options are presented as Attachments A (i) and A (ii) and are noted to be 'variations'.

On balance it is considered that Variation 3 should be supported in each
instance for the respective reasons detailed below.
Site 2

*
*

Maintains a 4-storey podium along Forest Road.
Seeks to provide a 14 storey building with enhanced commercial flexibility.
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*

Provides rationalised access to the 9 and 14 storey buildings.
Rear building height reduced to 2 storeys to prevent overshadowing of the
proposed Central Plaza and to present a low scale public domain edge.

*
*

Continuation of 4-storey podium (human scale) for part of Forest Road.
10-storey tower on Queens Road reinforces corner as a signature building,
and retains viable footplate, without adversely impacting rear 8 storey
building.
Rational midblock vehicular access from Dora Street.

*

A request has been received to formulate an additional option for Site 4. This will be
tabled at the meeting.

4

Draft LEP Commercial Only Core

The Draft LEP for the "commercial only" core, pursuant to C,pun
December 2005, has been endorsed by the DoP and i 'S\;~
Public Exhibition.
Section 62 Consultation has been completed for the"'
Exhibition of the Draft LEP has been deferr
investigations cited above. This delay wil
the current Draft LEP finalised, as a mi
must be finalised by 1 January 2011,
Failure to achieve such timefra
making process, pursuant to t
Any decision to expand
of the current "com
should be pursued a
LEP.

urther "commercial only"
at risk the ability to see
ial only" position. Such plan
viously.
ate recommencement of the plan

Oii1Jm
ly" core should not prejudice the passage
!!>,, D
LEP. An expanded 'commercial only' core
e Draft LEP, or addressed in the Draft City Centre
he current Draft LEP will introduce significant complexity in
live to the Draft City Centre LEP and Draft Comprehensive

light11i,t is recommended that the current "commercial only" Draft LEP proceed
h<s a priority matter and that any possible expansion be addressed in the
tre LEP / or separate LEP.

5.

Timetable Overview

From the above, it can be seen that there are several planning actions occurring
concurrently. These actions need to be expedited given the final suite of planning
controls is critical to realising the Amended Masterplan Vision, at a time when
improving economic conditions are likely to lead to development pressures.
The Working Party process offers significant promise in potentially facilitating timely
decisions, whilst ensuring satisfactory levels of Councillor input, at appropriate times.
A smooth transition to the formal Council decision making process is, however,
critical.
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The following key target dates project the type of timeframe to complete the suite of
new planning documents by the year's end 2010. The timetable is indicative only.
Draft "Commercial Only" LEP
Public Exhibition/Consultation

March/April 201 O
Consideration of Submissions/Potential Amendment of Draft LEP

May 2010
Council Endorsement of Final Plan

June 2010
Gazettal

July/August 201 O
Draft Cit Centre LEP DCP and Amended
Section 62 (Authority) Consultations

February/March 2010

g - Resolution to proceed with suite of Draft Planning Documents

June 2010
Public Exhibition/Consultation (Draft LEP, Draft DCP/Masterplan Amendment)

July/August 201 O *

* A change in the strategic direction for the City Centre, i.e. an increase in the

projected floorspace provision and departure from the original Masterplan,
may prevent Council being able to issue the Section 65 Certificate and proceed
with exhibition of the documents.
Consideration of Submissions (including proposed amendments)

E19/0569/AS-10-004/PR-0005

-7September/October 201 0
Council Meeting - Resolution to Adopt Draft Suite of Planning Documents and to
refer Draft LEP to DoP for making
November 2010
Gazettal of LEP and Adoption of DCP and Masterplan Amendment
December 2010 - February 2011
6.

Conclusion

It is considered that the Working Party at the conclusion of its ina
should:

*

Take a recommendation to a Council Workshop ·
projected built form of the City Centre (Amended Mas

*

Acknowledge the nature of additional investi a

*

Take a recommendation to a Council W
only" Draft LEP proceed to exhib
investigations in respect of its poss· :1@½'

*

Understand the complexity an
such, at the next Council W

r

current "commercial
!edging the additional

<:~
"-lq(g;
f \@f ''Target Timeline" and promote
•"1ty Centre Review.

7.

Attachment
Hassell.

underpinning each variation prepared by

"\, mended Masterplan (Height Map)
ft Amended Masterplan (FSR Map)

'ij~~

J

R Site Identification Map

AttaciWnentvC (iil: City Centre FSR Table
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HURSTVILLE CITY CENTRE WORKING PARTY MEETING ON 22
FEBRUARY 2010
MINUTES FROM MEETING
Attendees: Councillor P Sansom (Mayor), Councillor C Hindi (Deputy Mayor), Councillor
C Wong, Councillor J Jacovou, Victor Lampe (GM), Brett Daintry (Director Planning &
Development), Carina Gregory (Acting Manager Strategic Planning), Harkirat Singh
(Strategic Planner), Graham Pascoe (Consultant Planner)

Meeting Start Time: 7.20 PM
1.

Introduction

The General Manager Victor Lampe welcomed all and initial
introduced the Council Staff working on the project.
The Mayor, Cir Sansom stated that the Working Party<~d an
~ortant role to expedite
the project and get through some of the detail. It was re-it ated th~t all Councillors will
be able to have a say.

2.

City Centre Planning Project U

Carina Gregory provided an update
on the Planning Documents (i.e. t
additional investigations to be co~.
would test the economic fea · ity'~
Victor Lampe stated th
to move on with the pr
The Working Part
St precinct (
this area for
City Cen

Acti
3.

project, referring to the progress
P). She also updated all on the
the near future. These investigations
bility of the draft Amended Masterplan.
btained on an issue, it will be "parked" in order

iffering views on the future planning controls for Treacy
mix of land uses. It was agreed that there be no change to
rrent DCP No. 2 controls would be incorporated into the new

c ange to be considered for Treacy Site (Key Site 5). DCP No. 2
ntrols to be incorporated in the new City Centre DCP for this area.

Consideration of additional design options - Sites 2 and 4

Further refinement (undertaken by Hassell) of some of the options for Sites 2 and 4 were
presented along with a Staff recommendation for the preferred option. Three (3)
variations were tabled in respect of each site and a fourth variation was tabled on the
night for Site 4.
Staff outlined the design philosophy underpinning each of the variations prepared by the
consultants following the November 2009 Workshop.
Victor Lampe coordinated discussions for further modifications to the urban design
options for these two sites with the Working Party. He drew options on the white board to
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-2be investigated by Hassell and these form Attachment A to the minutes. These options
will be forwarded to the consultants for further investigation.
Working Party members raised concern about a 14 storey building on Forest Road (west
of Diment Way) in variations for Site 2 due to the vehicular access issues to Forest Rd
and suggested the height should be reduced. The shadow impact on Memorial Square
of increasing height to 14 storeys on the site to the east the proposed Central Plaza also
needs further testing by the consultants.
In relation to variations for Site 4, Council staff questioned the need for a podium on the
site on the corner of Forest Rd & Queens Rd as this is considered a landmark entry site
to the City Centre, and the relationship of this site to the proposed future development of
the Civic Precinct was also discussed.
Carina Gregory also highlighted that this city block is not in the prop
Only Core. The additional options will model a 10-12 storey com me
the corner of Forest Rd & Queens Rd.
The Mayor Cir Sansom indicated there is potential to look
extending to the Forest Rd frontage only of Site 4.
Action:

4

Additional urban design options for
Attachment A to be investigated

Draft LEP Commercial Only C

The Working Party agreed that the
Council should proceed to exhibitio
Victor Lampe indicated that
Only Core expansion inv
Daintry stated we nee.
identified, and that any

cial only" Draft LEP endorsed by

, .
ave a future meeting on the Commercial
·ml~,[{
d the Working Party Councillors only. Brett
rwar8' to protect the Core that Council has already
ould be dealt with through another LEP.
will discuss expansion of the Commercial Only Core

ith Public Exhibition of the current draft amendment to Hurstville
for a Commercial Only Core
e next Working Party meeting to discuss expansion of the Commercial
'''"'"""'""Only Core and confirm its extent.
Report to be prepared to PPE Committee meeting (17 March 2010)
advising of upcoming exhibition of Commercial Only Core LEP.

5.

Timetable Overview

Indicative target dates for the project were discussed with a view to complete (Council
adoption) the suite of new planning documents by the year's end 2010.
The Mayor, Cir Sansom, asked the staff whether the draft LEP, DCP and Masterplan
Amendment could be exhibited early than proposed in the timetable (July/ August), to
around May/ June 2010. Staff advised that the timetable was very tight already due to
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-3the extent of additional investigations which had been commissioned following the
Councillor workshops (and there is work yet to be commissioned), which had diverted
staff resources away from preparation of the planning documents themselves.
There is also a need for Council to "sign-off' on the Draft Masterplan Amendment before
the planning documents can be finalised.
This is a matter which needs further discussion by the Working Party.

6.

Conclusion

The summary of actions from this meeting are:
1. No change to be considered for Treacy Site (Key Site 5). DCP
be incorporated in the new City Centre DCP for this area.
2. Additional urban design options for Sites 2 and 4 as p
be investigated by Hassell.

3. Proceed with Public Exhibition of the current d
1994 for a Commercial Only Core
4. The next Working Party meeting to d"
Core and confirm its extent.

5. Report to be prepared to PPE Co
upcoming exhibition of Com

7.

e,eting (17 March 2010) advising of
'LEP.

4

Next meeting

1 March 2010, 4:00pm to

Meeting Closed:
r Options as decided by the Working Party Councillors to be
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SITE 4: Option(~
Blocl< al corner cf
Queens ff- f:oresf; l<cl is
Res1'd.en f:ra{

SITE. 4- : Optlon(o)
Block at corn er c:(
Qu e.eJlS fJ fores
t~ Com merc ·
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HURSTVILLE CITY CENTRE WORKING PARTY
AGENDA
1 MARCH 2010

1.

Minutes and actions from previous meeting

2.

Project Update

3.

Expansion of Commercial Only Core - Confirmation o
investigation

4.

Any other issues with Key Sites identified fr
Workshop (excluding sites 2, 4 and 5)

5.

Other Matters
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_ y~ UM"~ CTN0 ~ t'l> Pf'E
-vv,> ~ Tf,v(s CiBC) i
HURSTVILLE CITY CENTRE WORKING PARTY MEETING ON 2
MARCH 2010
KEY ACTIONS

1. Hassell to be advised of the change in configuration of lot sizes in Site 2
due to the acquisition of the corner (fifth) property on the corner of
Woodville Lane and Forest Road (Attachment A).
2. Staff to investigate (liaise with DoP) how the same block of land could
have two sets of development standards in case of different I duse, i.e.
commercial only and mixed use.
3. Staff to provide a copy of the current built form controls f
in DCP-2)
~
4. Council Staff to convey the extent of the furth
Commercial Only Core to SGS, which is sh
minutes.

to the

Attachment A: Variation to Option for Site 2 due to acquisition of the fifth
property for the Bus Interchange
Attachment B: Area to be investigated by SGS for expanding the
Commercial Only Core

1 .; 4 ~)O"~
J

·
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BRIEFING NOTE
HURSTVILLE CITY CENTRE WORKING PARTY MEETING
20 March 2010
Introduction
This Briefing Note provides planning advice on issues that the Working Party
members have raised during the previous two Working Party Meetings which will be
discussed at a 3rd meeting of the Working Party on Saturday 20 March 2010. These
include:
1.
2.
3.
4.

Duality of controls on select sites,
Additional investigations being undertaken,
Staff recommendation on design options (variations) for Si ·
Timetable for the City Centre project.

1.
Council has raised the prospect of dual building
(Bounded by Forest Road, Dora Street, Queens R
Treacy Street Precinct.
The aim is to provide an incentive for '
and commercial) development
commercial / retail / residential.
It is considered that the 'build.·
currently being developed
development limits, i.e. t
upon urban design outc
A lesser build'
possibly sh

..

s for Site 4
n Street) and

' (assumed to be both retail
ed use development, i. e.

eight and floor space ratio) that are
ese sites should represent the upper
y' potential. These are upper limits based

Id be established for mixed use development and
No. 2 type envelopes.
"~
occurred with Hassell's Urban Design and Planning team
du~t controls can possibly be presented in a statutory sense in the
ndlnent. Dialogue has also commenced with staff from the
<liI~ning in this regard. A complete update on this issue will be
e next Working Party Meeting.

2.
The additional investigations commissioned in respect of the economic feasibility of
the evolving Amended Masterplan and diverse accessibility issues are well
advanced.
These investigations are scheduled for completion on 7 April 201 0 with a view to
presentation to a Working Party meeting shortly thereafter.

3.

Design Options - Sites 2 and 4

The Working Party at its last meeting requested the modelling of further design
options, (called variations) for these two sites.
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Presented as Attachment A is a composite Urban Design Variations Report focusing
upon the previously requested modelling, but also providing a comparison with other
recent options work.
A review of the most recent variations, namely variations 4 and 5 (Site 2) and
variations 5, 6 and 7 (Site 4) is summarised as follows:

Site 2 (Variations 4 and 5) overview
(It should be noted that variations 1, 2 and 3 were considered at the last Working
Party meeting).
•

The 'wrap around' 4 storey podium to Diment Way
interface with the proposed Central Plaza.

•

The 4 storey building interfacing with the
potentially positive relationship.

•

The floorplates of the 10 and 9 storey block
less than 1000m 2 , challenging their com
that Council would see as a priority red
to the bus interchange, railway stati
precincts, there should be no obv·
to its commercial redevelopment.

•

Both the 12 and 14 stor
Central Plaza have neg ·
4 storey podium, pro ·

•

This prime locati
element, as
desirable in t

ge side are
is a precinct
en its relationship
entral Plaza). Of all
h as floorspace size

e eastern side of the proposed
n e amenity of the Plaza and with the
nship to Forest Road.

cc ~b1 ity of impact would suggest that a 12 storey
omoted by Hassell is acceptable and potentially

tes suggest that some amalgamation of the 10 and 6
Forest Road and the 9 storey Crofts Avenue building be
floorplate of 1000m 2•

HavI
to the detailed deliberations which have occurred with respect to this
an design principles, general Councillor aspirations, acknowledgement
site, so
of existing constraints and the need to establish a template for the future, ii is
recommended on balance that Council adopt Variation 4, subject to:
•

Extending the 10 storey building fronting Forest Road to increase the
floorplate size, thereby making ii a 10 storey 'continuum' with a 4 storey 'wrap
around' podium, i.e. the 6 storey part becomes 10 storeys too.

•

Ensuring the 9 storey Crofts Avenue building has a minimum floorplate of

1ooom2•
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Reducing the height of the 14 storey tower to 12 storeys on the eastern side
of the Central Plaza (as initially recommended by Hassell), which will lessen
the extent of overshadowing on the Memorial Square.

Site 4 (Variations 4, 5, 6 and 7) overview
(It should be noted that variations 1, 2 and 3 were considered at the last Working
Party meeting together with variation 4).
•

The continuation of a 4 storey podium along Forest Road is considered to be
a positive feature.

•

A ?o!'lina~t tower on the Quee~s Road I F_orest Roa~ corner
a '_signature'
bu1ld1ng reinforcing the entry point to the City Centre Is consider important,
including a discontinuation of the Forest Road podium in
er
variations 6, 7 and former variation 3.

•

Placing the building bulk on the corner of MacMa
higher local elevation, coupled with its larger
gateway impact on the Queens Road I Fo
bulkier impact when viewed from Forest
'signature' built form on the corner of Q
should be reduced in height to 1
recommended. Such a building
amenity area of the future Civic P

•

i~

cor
and creates a
'competes' with the
and Forest Road. Thus, it
. e consultants originally
relationship with the high

The continuation of such
Dora Street in a north westerly
direction should have
rshadowing impacts on the lower
adjoining buildings fr
ad (i.e. the 4 and 6 storey buildings).
There is a need t
haracter and form of any large buildings
as you proceed
ora
eet. It is critical that this built form retains a
compatible rela
ith the proposed Civic Plaza opposite. A 12 storey
'continuum' co
diminish the built form and amenity outcomes and
prevent t
otentially most desirable 'place'.
'"· ;~y of a redeveloped Forest Road must be balanced with _a
red,gction in the central 12 storey element on Dora Street. This
'1litribute to the benefits sought above.
A sep'' ration between a 'signature' Queens Road I Forest Road building and
-block Dora Street building should be observed as they will 'compete'
each other and diminish the significance of the 'signature' building.

Recommendation for Site 4

Again in pursuit of a balanced planning outcome, it is recommended that Council
adopt Variation 6, subject to:
•

Reducing the 12 storey mid block building in Dora Street (opposite the Civic
Plaza) so as to reduce the adverse amenity impacts on the 6 / 4 storey
buildings fronting Forest Road and indeed the road itself and enhance the
relationship with the future Civic Plaza. In this regard, the building should:
o

be a maximum of 6 storeys and appropriately articulated / detailed
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o

•

4.

an appropriate separation between the Forest Road / Queens Road
'signature' building and the final mid block built form on Dora street

Reducing the height of the 12 storey tower at the corner of MacMahon and
Dora Streets to 10 storeys (as initially recommended by Hassell), to reinforce
a 'signature' building on the Queens Road / Forest Road corner as the
highest building in the block and to reduce building bulk on Forest Rd.

City Centre Timetable

Since the 25/26 July and 28 November Councillor Workshops, there has been a
diversion of consultant and staff resources toward the preparation of a ditional urban
design options for key sites. Staff and consultant resources have als
directed
toward supporting the newly established Councillor Working Part
the
impact of delaying the substantive work required to com
documents, being the LEP Amendment, new DCP and Ma
public exhibition.
Work is however occurring concurrently on the r.ir
documents, informed by Council direction summa
workshop proceedings and the outcomes of t
A large amount of work is still required, a
further refined as the additional investiga ·
conclude and Council considers their fin
It is critical that Council 'sign-a
additional site modelling is achi
finalisation of the LEP Amend
exhibition.

of , new planning
28 November 2009
ta
hed Working Party.
ning documents will be
sibility and accessibility)

ign Investigations Report and
e manner, as they are integral to the
and Masterplan Amendment for public

n indicative timeframe to complete the suite of

urrently underway)
stigations/Draft DCP/Draft City Centre LEP

Due 7 April 2010
Council Working Party

20 April 2010
Council Workshop (All Councillors)

Saturday, 22 May 2010 (Subject to 20 April Working Party outcomes)
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-5Council Meeting - Resolution to proceed with suite of Draft Planning Documents
23 June 2010 (Special Meeting, subject to Cir Workshop outcomes)

Public Exhibition/Consultation (Draft LEP, Draft DCP/Masterplan Amendment)
July/August 201 O•

• A change in the strategic direction for the City Centre, i.e. an increase in the
projected floorspace provision and departure from the original Masterplan,
may prevent Council being able to issue the Section 65 Certificate and proceed
with exhibition of the documents. The Dept of Planning will be briefed before
public exhibition.
Consideration of Submissions (including proposed amendments)
September/October 201 O

Council Meeting - Resolution to Adopt Draft Suite of
refer Draft LEP to DoP for making
November 201 O

Gazette/ of LEP and Adoption of DCP and

Attachment A:
(Sites 2 and 4)

iations On Preferred Hassell Options
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FILE NOTE
Ref: 10/500:CG:

Date: 22 March 2010

FILE NO:

10/500

COPY TO:

Brett Daintry

FROM:

Carina Gregory, Al Manager Strategic Planning

SUBJECT:

Meeting with General Manager to advise outcomes of the Third
Meeting of the City Centre Working Party - Saturday, 20 March
2010

In attendance: Victor Lampe - General Manager; Brett Daintry - Director Planning &
Development; Harkirat Singh - Strategic Planner and Carina Gregory, Acting Manager Strategic Planning.
The meeting was arranged by the General Manager to advise staff of the outcomes of a third
meeting of the City Centre Working Party which was held on Saturday, 20 March 2010. It is
understood that the following were present: General Manager, Victor Lampe; Mayor Cir
Phillip Sansom; Deputy Mayor, Cir Con Hindi; Cir Clifton Wong and Cir Jack Jacovou.
Strategic Planning staff were not invited to attend, nor was the Director Planning &
Development, Brett Daintry. At a meeting with the General Manager (with Brett Daintry and
Carina Gregory) on the Friday previous (19 March 2010) to brief him on the upcoming
meeting, Brett Daintry offered to attend the meeting to provide planning advice and was
advised by the General Manager, in his words, "to stay away".
The following outcomes were advised from Saturday's meeting:
1. The Working Party has agreed on their preferred options for Site 2 and Site 4 and they
are as indicated in the sketches drawn on the diary note attached to this File Note. The
numbers on the sketches indicate height in storeys, and they represent hybrids of
variations to these sites which were presented at the 28 November 2009 Workshop and
more recently the Working Party.
2. There was no reference to any planning rationale/ urban design principles for these
changes or the advice contained in Strategic Planning's Briefing Note, below mentioned.
Staff were not asked for their view on these variations.
3. Both Brett Daintry and Carina Gregory advised that these new variations will need to be
further modelled by Hassell.
4. The Working Party agreed to the indicative timeframes presented in the Briefing Note
(dated 19 March 2010) and circulated to Working Party members in an email on 19
March 2010. The General Manager requested that the dates of the next Working Party
meeting (20 April 2010) and the full day Saturday Workshop with all Councillors (22 May
201 0 - venue to be confirmed) be locked in diaries. Wendy Briggs will arrange for this to
be done. Victor also requested Hassell be present at the next Working Party meeting.
For information of the file.
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EXTRAORDINARY COUNCIL MEETING
Thursday, 12th April 2012
ECM002-12

I

INFORMATION REPORT ON SUBMISSIONS - DRAFT
HURSTVILLE LOCAL ENVIRONMENTAL PLAN
(HURSTVILLE CITY CENTRE) 2011
I

Report Author/s

Director Planning and Development, Mr M Watt

File

SF10/309

Reason for Report

For approval

Existing Policy?

IYes

Financial Implications

Yes, within existing program budget

Previous Reports
IReferenced

Yes

IINew Policy Required?

IINo

I

•

EXECUTIVE SUMMARY
Hurstville City Centre Concept Master Plan established the planning context and vision for the
Hurstville CBD as a vibrant and attractive place to work, shop with an emphasis on creating high
quality public domain. An integral part to achieving this vision is the preparation of a new local
environmental plan and development control plan.
This report provides a summary of submissions received during the public exhibition of the draft
Hurstville Local Environmental Plan (Hurstville City Centre) 2011(Draft HCCLEP 2011) along
with proposed further amendments and refinements.
These submissions covered both a wide variety of issues and specifically interrogated planning
controls proposed for a number of sites under the proposed draft City Centre LEP. In accordance
with the provisions of the Environmental Planning and Assessment Act the process of
assessment has commenced. The outcome of this assessment and the final form of planning
controls may not known until the Transport Management and Accessibility Plan completed.
At this stage the authors of submissions are being provided with the opportunity to address
Council, so it may be determine future direction.
AUTHOR RECOMMENDATION
THAT Council consider submissions on the draft Hurstville Local Environmental Plan
(Hurstville City Centre) LEP 2011.
THAT Council advise the Department of Planning of its decision.
THAT the authors of submissions be thanked for their input and be advised of Council's
decision.
https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2012/04/CCL_12042012_AGN_EXTRA_AT_WEB.HTML
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FURTHER THAT Council agree the Director Planning & Development may make minor
modifications to any numerical, typographical, interpretation and formatting errors, if required,
to the draft Hurstville Local Environmental Plan (Hurstville City Centre) 2011.
REPORT DETAIL
HURSTVILLE CITY CENTRE MASTER PLAN - VISION FOR HURSTVILLE
The Hurstville City Centre Master Plan 2004 was adopted by Council in December 2004 to set a
new direction for the City Centre, to reinforce its role as a regional centre in the St George
Region with a vision to attract more high quality commercial and retail activities, and to provide
additional jobs and services for Hurstville residents.
The vision is for Hurstville to become a vibrant and attractive place to work, shop and live by
providing a framework for development and redevelopment of both private and public land with
an emphasis on creating a high quality public domain and open spaces.
This is to be achieved by integrating and co-ordinating the plans and aspirations of stakeholders
and infrastructure providers for the long term development of the City Centre as a major regional
centre while maintaining and protecting the residential character of the suburbs of Hurstville
LGA.
Seven key design principles were identified being:
1. To develop a new bus interchange
2. To create a new civic precinct
3. To improve north-south connections
4. To improve railway station access
5. To create a sequence of public spaces
6. To create park, green gateways, and street trees
7. To simplify the traffic system
The Master Plan identified a need for subsequent investigations and studies to further develop
and implement its principles. These investigations, studies and workshops were undertaken
between 2004 and 2010 and contributed to the suite of planning controls included in the
exhibited Draft HCCLEP 2011.
HISTORY
25.03.2009 Council resolved to prepare an amendment to Hurstville LEP 1994, a Development
Control Plan for the City Centre and an update to the Hurstville City Centre Masterplan 2004.
23.06.2010 Council endorsed design options, height of buildings and FSR maps for the
Hurstville City Centre.
18.08.2010 Council received a report on public authority consultation and endorsement of the
Draft HCCLEP 2011 for public exhibition.
27.07.2011 Council resolved to accept a funding offer under the Department of Planning &
Infrastructureâ€™s LEP Acceleration Fund to prepare a TMAP and publicly exhibit the Draft
HCCLEP 2011.
https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2012/04/CCL_12042012_AGN_EXTRA_AT_WEB.HTML
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23.11.2011 Council received the Gateway Determination under section 56(2) the Environmental
Planning and Assessment Act, 1979 to permit the formal public exhibition of the Draft HCCLEP
2011 from the Department of Planning and Infrastructure.
30.11.2011 Council resolved:
THAT Council note the receipt of the Gateway Determination dated 23
November 2011 to allow the public exhibition of the draft Hurstville Local
Environmental Plan (Hurstville City Centre) 2011 from the Department of
Planning and Infrastructure.
THAT Council endorse the public exhibition of the draft Hurstville Local
Environmental Plan (Hurstville City Centre) 2011 including amendments
as conditioned in the section 56(2) Gateway Determination from the
Department of Planning and Infrastructure for a period of no less than
twenty eight (28) days.
THAT comments raised in submissions received during the public
exhibition are reported back to Council.
THAT the draft Hurstville Local Environmental Plan (Hurstville City
Centre) 2011 be informed by the recommendations of the Transport
Management and Accessibility Plan prior to the draft Plan being finalised
by Council and forwarded to the Minister for Planning and Infrastructure
for making.
FURTHER THAT Council agree the Director Planning & Development
may make minor modifications to any numerical, typographical,
interpretation and formatting errors, if required, prior to the public
exhibition of the draft Hurstville Local Environmental Plan (Hurstville
City Centre) 2011.
23.01.2012 The Draft HCCLEP 2011 was publicly exhibited from 23 January to 29 February
2012 and was subject to 107 submissions that include 68 pro-forma submissions, 15 public
agency submissions and a petition containing a further 122 signatories.
21.03.2012 Council considered an information report noting the submissions received and the
key issues raised during the public exhibition of the Draft HCCLEP 2011.
REPORT
Council at its meeting on 30 November 2011 gave consideration to a report on the Draft
HCCLEP 2011 and resolved in part:
"THAT comments raised in submissions received during the public
exhibition are reported back to Council."
The purpose of this report is to provide Council with comments on submissions received. The
following section outlines the exhibition and consultation process.
EXHIBITION AND CONSULTATION PROCESS
The exhibition and consultation process has involved the following:
https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2012/04/CCL_12042012_AGN_EXTRA_AT_WEB.HTML
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1. Councillor Consultation â€“ Four (4) Councillor workshops were held and several

information reports were considered leading to the exhibition of the Draft HCCLEP 2011;
2. City Centre Working Party - established in February 2010, this working party consisted of
one representative Councillor from each of the three wards of Hurstville and the Mayor and
expedited the process of the preparation of the suite of planning controls including the City
Centre LEP, a new DCP for the City Centre and an update to the City Centre Masterplan
2004. The Working Party met on ten (10) occasions both leading up to and following the
exhibition of the Draft HCC LEP 2011;
3. Public Exhibition of Draft HCCLEP 2011 - The Draft HCCLEP 2011 was placed on public
exhibition from 23 January 2012 to 29 February 2012, in accordance with the provisions of
the Environmental Planning and Assessment Act and Regulation. The public exhibition and
notification measures undertaken for the Draft HCCLEP 2011 were extensive and included
the following:
Media
0

0

Three (3) notices in Leader Newspaper (19 January, 2 February and 16 February 2012).
Information in the Leader Newspaper â€“ City News (8 December 2011) on Councilâ€™s
resolution to exhibit the draft LEP

Communications
0

0

Information Brochure to all residents (included in the Rates Notice mail out in mid-January
2012).
Dedicated pages on Councilâ€™s website (under http://www.hurstville.nsw.gov.au/PublicNotices.html) including an online comment form.

Letters
0
0

0

Letters to all land owners in the City Centre.
Letters to adjoining/affected land owners in Kogarah LGA and northern fringes of the City
Centre.
Letters to Government agencies and adjoining Councils.

Displays
0

0

Displays in Councilâ€™s Customer Service Centre, Hurstville and Penshurst Libraries
including information folders and display of maps.
Three (3) folders were prepared for the draft Plan. Folder 1 contained the written
instrument, maps, land use matrix, and other legislative documents and information (e.g.
the Gateway Determination, section 117 compliance table, Council owned land statement).
Folder 2 contained supporting material including Hurstville LEP 1994 and relevant State
Environmental Planning Policies. Folder 3 contained the City Centre background studies.

Community Information Sessions
0

Two (2) community information sessions on 14 and 21 February 2012.

https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2012/04/CCL_12042012_AGN_EXTRA_AT_WEB.HTML
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Notices regarding Information Sessions were also placed in the Customer Service Centre,
Libraries and at Councilâ€™s Child Care Centres and details in the Information Brochure
circulated with the rates notices.
A total of four (4) people attended the information sessions on the draft Plan.

Other Consultation
0

Telephone contact and face to face consultation in the form of counter enquiries.

The following section deals with submissions.
SUBMISSIONS
A total of one hundred and six (107) submissions have been received on the draft Plan. This
includes sixty eight (68) pro-forma submissions, one (1) petition with one hundred and twenty
two (122) signatories, twenty three (23) submissions from individuals and consultants and 15
from Government agencies and adjoining Councils. In summary the following key issues have
been raised in the submissions:
1. Site specific detailed submissions requesting changes to building heights, floor space
ratios and heritage issues on various sites as follows:
1. Illawarra Catholic Club - 2-6 Crofts Avenue, Hurstville
2. Hurstville Ritz - 350 Forest Road, Hurstville
3. Sydney South Gateway P/L - 374-384 Forest Road, Hurstville
4. 29-31 MacMahon Street, Hurstville
5. Hurstville Retail P/L - 225H Forest Road, Hurstville
6. St George Anglican Church
7. Telado P/L - 282-290 Forest Road, Hurstville
8. 23-29 Treacy Street, Hurstville
9. 1, 3-5 Bond Street, Hurstville
10. East Quarter P/L - 93 Forest Road, Hurstville
11. Shayher Investment P/L - 127-141 Forest Road, Hurstville
12. GE Real Estate - 420 & 430 Forest Road 9 Gloucester Road, Hurstville
13. 336 Forest Road, Hurstville
14. Auswing P/L - 208-216 Forest Road, Hurstville
15. 32 The Avenue, Hurstville
16. 454-456 Forest Rd, Hurstville
17. Presbyterian Church 1-11 MacMahon Street, Hurstville
18. 2 Patrick Street, Hurstville
Comment: See summary and comments in Table 1.
2. B3 Commercial Core - submissions requesting the removal, reduction in size or relocation of
the B3 Commercial Core Zone previously gazetted.
Comment: The B3 Commercial Core LEP was previously approved and gazetted by
the Minister in August 2011. While part of the Draft HCCLEP 2011 no changes are
warranted given the recency of this gazettal. This zoning applies to certain land within
the Hurstville City Centre close to public transport and allows only commercial, retail
https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2012/04/CCL_12042012_AGN_EXTRA_AT_WEB.HTML
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and other services in the City Centre. The commercial core represents a key strategic
goal of the Master Plan and Sub-regional strategy to create employment in Hurstville.
3. Request for public inquiry - submission requesting inquiry into the efficacy of the draft LEP
having regard to the Metropolitan Plan for Sydney 2036.
Comment: Section 57 of the Environmental Planning and Assessment Act provides in
part that:
â€œ(5) If:
(a) a person making a submission so requests, and
(b) the relevant planning authority considers that the issues raised in a
submission are of such significance that they should be the subject of a hearing,
the relevant planning authority is to arrange a public hearing on the issues
raised in the submission.
(6) The relevant planning authority may arrange a public hearing on any issue
whether or not a person has made a submission concerning the matter.
(7) A report of any public hearing is to be furnished to the relevant planning
authority and may be made publicly available by that authority.
(8) The consultation required by this section is completed when the relevant
planning authority has considered any submissions made concerning the
proposed instrument and the report of any public hearing.â€
The Draft HCCLEP 2011 has been subject to extensive investigation and
consideration stemming from the City Centre Master Plan. Given the desire to
establish a long term vision for Hurstville, extensive consultation undertaken, and the
recent gazettal of the commercial core zone a public hearing is not warranted at this
time.
4. Public Authorities and adjoining Council submissions
Submissions were received from the following agencies and Councils:
Land & Housing Corporation
Corrective Services NSW
Civil Aviation Authority
NSW Trade & Investment
Transport for NSW
NSW Rural Fire Service
NSW Heritage Council
NSW Office of Environment & Heritage
Sydney Water
Roads and Maritime Services
RailCorp
Bankstown Council
Rockdale Council
Kogarah Council
Canterbury Council
Comment: See summary and comments in Table 1.
5. Councilâ€™s CBD Working Party Comments
https://infoweb.georgesriver.nsw.gov.au/infocouncil/Open/2012/04/CCL_12042012_AGN_EXTRA_AT_WEB.HTML
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Councilâ€™s CBD Working Party comments and proposals are provided to submissions and the
Draft HCCLEP 2011 for the consideration by Council in both Tables 1 and 2 attached.
In summary, the approach has been to provide Council with a precise of each submission along
with a preliminary comments and advice on the status or action required arising from the
submission. Comments have been made in terms of the following:

• DLEP provisions be retained as exhibited - the submission has been noted and no

change is considered necessary to the exhibited Draft HCCLEP 2011. In some cases
preliminary comments have been provided to the extent that further investigation or
adjustment to planning controls may be required eg. DCP or possibly map
amendments;
• DLEP be amended as proposed by the CBD Working Party - this comment
acknowledges the review by the working party for consideration by Council; and
• No action - no change is considered necessary to the exhibited Draft HCCLEP 2011.
In the majority of these cases the preliminary comment is that the submission has
been noted and no action is required at this time.
OTHER ISSUES
TMAP - Transport authorities and the Department of Planning have reiterated the Gateway
Determination dated 23 November 2011and the requirement for Transport Management and
Accessibility Plan study. Funding for this has been provided and this work is due for completion
by early 2013 - see Gateway Determination attached.
Building Heights - In accordance with the requirements of the Department of Planning the height
of buildings has been specified in the Draft HCCLEP 2011 as a map. For the Hurstville City
Centre building heights are specified in metres. This is consistent with the Standard Instrument
Practice Note (PN 08-001) where height and floor space ratio controls should be nominated for
major centres such as Hurstville.
Re-Exhibition - The Department of Planning has also indicated in discussions that amendments
to the exhibited plan may require changes to be re-exhibited.
Minor Planning Instrument Amendments - In the process of reviewing the draft HCCLEP 2011,
a number of anomalies have been noted in relation to various land use terms in various land use
zones. These will be addressed in consultation with the Department of Planning and
Infrastructure prior to finalisation of the draft Plan.
COMMITTEE RECOMMENDATION - ECM
THAT Council resolve to adopt the draft Hurstville Local Environmental Plan (Hurstville City
Centre) 2011, with the following amendments, and forward the draft Plan to the Department of
Planning and Infrastructure under the Environmental Planning and Assessment Act 1979:
(i) Amend the draft LEP 2011 Planning Instrument (written statement), Height of Building Maps
and Floor Space Ratio Maps as identified in the Table 1 â€“ Draft Hurstville LEP (Hurstville
City Centre) 2011 â€“ Summary of Submissions (Status/Action column) attached to this report
for submission numbers 7, 10, 85, 88, 90, 91, 94, 95, 99 and 106 as follows:

II

Submission Author

II

Property

II

Amendment
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I Number

II

7

NSW Heritage
Council
II
Roads and
Maritime
Services

I

10

D

Hurstville City Implement amendments to planning
IICentre
I instrument and maps where appropriate
Road widening Implement amendments to planning
and alignment
instrument and maps where appropriate
Forest Road,
Hurstville
I

85

GSA planning on 374-384 Forest DLEP height control be retained as
behalf of South Road, Hurstville exhibited
Gateway P/L
I

88

Robert Lee
Architects on
behalf of St
George Anglican
Church
JBA Planning on
behalf of Telado
Pty Ltd

D
D
90

94

M Silva

I

II
Kiong Lo
Solicitors for
Auswing Pty Ltd

95

99

Milestone on
behalf of East
Quarter
Hurstville Pty
Ltd
Helen Spira

106

I

II

II

I

I

144 Forest Road, DLEP height control be amended as
Hurstville
proposed by CBD Working Party â€“ 19
metres over rear of site

282-290 Forest DLEP height and FSR control be amended
Road, Hurstville as proposed by CBD Working Party to 60
Imetres and 9:1 FSR
I
32 The Avenue,
IIHurstville
208-216 Forest
Road, Hurstville

DLEP FSR control be amended as
I proposed by CBD Working Party to 2.5:1
DLEP FSR control be amended as
proposed by CBD Working Party to 3.6:1
I

93 Forest Road,
Hurstville

I

DLEP be amended as proposed by CBD
Working Party to delete building platforms
and replace with lot control.

Zone B4 Mixed â€œMortuariesâ€ to be made permissible
I
II
IIUse
I in B4
(ii) Amend the draft LEP 2011 Planning Instrument (written statement), Height of Building
Maps and Floor Space Ratio Maps as identified in the Table 2 â€“ Draft Hurstville (City Centre)
2011 â€“ CBD Working Party Amendments (Working Party Proposal column) attached to this
report for item numbers 1 â€“ 13, 14 (see Submission Number 94 above), 15-19 as follows:
Item
Property
I Number II
I 1 IHurstville City Centre
2
Zone B4

3

I

454 Forest Rd, Hurstville

II

Amendment

I
Delete Height variation Clause 5.6 from DLEP
Insert street activation zone objective as follows:
Zone B4
To allow for residential development in the
Hurstville City Centre while
maintaining active retail, business or other nonresidential uses at street level
Insert amended height control to maximum 23m

I
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IILot B DP 340454

I

DI
DI
4

364-366 Forest Rd,
Hurstville
Lot 1 DP 112403

Insert amended FSR 3.5:1

5

380-384 Forest Rd,
Hurstville
Lots 41 & 42 DP 618174

Insert amended height 23m

6

33 MacMahon St, Hurstville Insert amended height 40m
IISP 7001

7

31 MacMahon St, Hurstville Insert amended height 40m
IILot 10 DP 1297

8

31 MacMahon St, Hurstville Insert amended height 40m
I Lots 11 DP455603

9

29 MacMahon St, Hurstville Insert amended height 40m
SP 12396

D
10

23-27 MacMahon St,
Hurstville
SP 58395

Insert amended height 40m

11

2 Barrat & 18-22 Woodville
St,
Hurstville
ILots 3 & 4 DP 4799

Insert amended height 40m

2 Barrat & 18-22 Woodville
St,
Hurstville
Lots S & T DP 27426

Insert amended height 40m

12

DI
DI

38 The Ave, Hurstville
Block 20A SP 85654 (DP
1595)

Insert amended FSR 2.5:1

14

32 The Ave, Hurstville
Block 20A
Lot 185 DP 1595

Insert amended FSR 2.5:1

15

13-17 Woodville St,
Hurstville
1 DP 717379

Insert amended height control to 60 metres and
amend City Centre DCP
to require referral to Sydney Airport authorities at
DA stage

16

282 Forest Rd, Hurstville
SP 66662

17

243A-253 Forest Rd,
Hurstville

I

I

I
I
I
I

13

I

I

II

I
I

Insert amended height control to 60 metres and
amend City Centre DCP
to require referral to Sydney Airport authorities at
IIDA stage
I
Insert amended height control to 60 metres and
amend City Centre DCP
to require referral to Sydney Airport authorities at
DA stage
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18

II1A Hill St, Hurstville

19

1 Hill St
II1-5 Treacy St, Hurstville

I

DI
20

350 Forest Rd Hurstville

IIInsert amended height of 23m

I

Insert amended FSR 3:1

I

I

I

Insert amended height of 23m with existing 3.5:1
FSR
Maintain the Heritage facade
That Council authorise a delegation to the Minister for Planning to promote Councilâ€™s City
Centre Plan including the Mayor and General Manager.
THAT the authors of submissions be thanked for their input and be advised of Council's
decision.
FURTHER THAT Council agree the Director Planning & Development may make minor
modifications to any numerical, typographical, interpretation and formatting errors, if required,
to the draft Hurstville Local Environmental Plan (Hurstville City Centre) 2011.

(Moved Councillor P Sansom / Seconded Deputy Mayor, Councillor C Hindi)

APPENDIX
1. Images - Master Plan 2004
2. Draft LEP Submissions Map 050412
3. Draft Hurstville LEP (Hurstville City Centre) 2011 - Submission Summary Table 1 050412
4. Draft CBD Working Party Proposals 050412
5. CBD Working Party Proposals Table 2 050412
6. Gateway Determination
7. Draft Hurstville LEP (HCC) 2011 Maps - Exhibited
8. Draft Hurstville LEP (HCC) 2011 - Instrument - Exhibited
Images ~
~ Draft LEP Submissions
Masterplan 2004.pdf
Map 050412.pdf

~ Draft Hurstville LEP (Hurstville City Centre) 2011 - Submission
Summary Table 1 050412.pdf

~
~

Draft CBD Working Party
Proposals 050412.pdf

Q

Draft CBD Working Party Proposals
Table 2 050412.pdf

Draft Hurstville LEP (Hurstville City Centre) 2011 - Gateway
Determination_Reissued 23 November 2011.PDF
Draft Hurstville LEP (HCC)
2011 Maps.PDF

Draft Hurstville LEP (HCC) 2011 Instrument - Exhibited.pdf
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Minute No. 198
ECM002-12 INFORMATION REPORT ON SUBMISSIONS - DRAFT HURSTVILLE
LOCAL ENVIRONMENTAL PLAN (HURSTVILLE CITY CENTRE) 2011 (SF10/309)
(Report by Director Planning and Development, Mr M Watt)
THAT Council resolve to adopt the draft Hurstville Local Environmental Plan (Hurstville City
Centre) 2011, with the following amendments, and forward the draft Plan to the Department of
Planning and Infrastructure under the Environmental Planning and Assessment Act 1979:
(i) Amend the draft LEP 2011 Planning Instrument (written statement), Height of Building Maps
and Floor Space Ratio Maps as identified in the Table 1 â€“ Draft Hurstville LEP (Hurstville
City Centre) 2011 â€“ Summary of Submissions (Status/Action column) attached to this report
for submission numbers 7, 10, 85, 88, 90, 91, 94, 95, 99 and 106 as follows:

I
I

Submission
Number
7
10

85

88

90

94

95

99

106

I

Author

Property

NSW Heritage
Council
Roads and
Maritime Services

Hurstville City Implement amendments to planning
Centre
IIinstrument and maps where appropriate
Road widening Implement amendments to planning
and alignment
instrument and maps where appropriate
Forest Road,
Hurstville
I

GSA planning on
behalf of South
Gateway P/L
I
Robert Lee
Architects on
behalf of St
George Anglican
Church
JBA Planning on
behalf of Telado
Pty Ltd

Amendment

II

374-384 Forest DLEP height control be retained as
Road, Hurstville exhibited
I

I

144 Forest Road, DLEP height control be amended as
Hurstville
proposed by CBD Working Party â€“
19 metres over rear of site

282-290 Forest DLEP height and FSR control be
Road, Hurstville amended as proposed by CBD
Working Party to 60 metres and 9:1
FSR
M Silva
32 The Avenue, DLEP FSR control be amended as
Hurstville
proposed by CBD Working Party to
2.5:1
I
I
Kiong Lo
208-216 Forest DLEP FSR control be amended as
Solicitors for
Road, Hurstville proposed by CBD Working Party to
Auswing
Pty
Ltd
3.6:1
I
I
Milestone on
93 Forest Road, DLEP be amended as proposed by
behalf of East
Hurstville
CBD Working Party to delete building
Quarter Hurstville
platforms and replace with lot control.
Pty Ltd
Helen Spira
Zone B4 Mixed â€œMortuariesâ€ to be made
permissible in B4
II
IIUse
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(ii) Amend the draft LEP 2011 Planning Instrument (written statement), Height of Building
Maps and Floor Space Ratio Maps as identified in the Table 2 â€“ Draft Hurstville (City Centre)
2011 â€“ CBD Working Party Amendments (Working Party Proposal column) attached to this
report for item numbers 1 â€“ 13, 14 (see Submission Number 94 above), 15-19 as follows:
Item
Property
Number
II
I
1
I
IHurstville City Centre
2

3

I

Amendment

I
Delete Height variation Clause 5.6 from DLEP

Zone B4

Insert street activation zone objective as follows:
Zone B4
To allow for residential development in the
Hurstville City Centre while
maintaining active retail, business or other nonresidential uses at street level

454 Forest Rd, Hurstville
IILot B DP 340454

Insert amended height control to maximum 23m

DI
DI
4

364-366 Forest Rd,
Hurstville
Lot 1 DP 112403

Insert amended FSR 3.5:1

5

380-384 Forest Rd,
Hurstville
Lots 41 & 42 DP 618174

Insert amended height 23m

6

33 MacMahon St, Hurstville Insert amended height 40m
IISP 7001

7

31 MacMahon St, Hurstville Insert amended height 40m
I Lot 10 DP 1297

8

31 MacMahon St, Hurstville Insert amended height 40m
Lots 11 DP455603

9

29 MacMahon St, Hurstville Insert amended height 40m
SP 12396

D
10

23-27 MacMahon St,
Hurstville
SP 58395

Insert amended height 40m

11

2 Barrat & 18-22 Woodville
St,
Hurstville
Lots 3 & 4 DP 4799

Insert amended height 40m

12

2 Barrat & 18-22 Woodville
St,
Hurstville
ILots S & T DP 27426

Insert amended height 40m

38 The Ave, Hurstville
Block 20A SP 85654 (DP
1595)

Insert amended FSR 2.5:1

DI
13

"

I
I
I
I

"
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14

32 The Ave, Hurstville
Block 20A
Lot 185 DP 1595

15

13-17 Woodville St,
Hurstville
1 DP 717379

LJI
I

I

Insert amended FSR 2.5:1

I

Insert amended height control to 60 metres and
amend City Centre DCP
to require referral to Sydney Airport authorities at
IIDA stage
I
Insert amended height control to 60 metres and
amend City Centre DCP
to require referral to Sydney Airport authorities at
DA stage

16

282 Forest Rd, Hurstville
SP 66662

17

243A-253 Forest Rd,
Hurstville

Insert amended height control to 60 metres and
amend City Centre DCP
to require referral to Sydney Airport authorities at
DA stage

18

1A Hill St, Hurstville

Insert amended height of 23m

19

1 Hill St
1-5 Treacy St, Hurstville

Insert amended FSR 3:1

I

D
20

350 Forest Rd Hurstville

I

I
Insert amended height of 23m with existing 3.5:1
FSR
IIMaintain the Heritage facade
I

That Council authorise a delegation to the Minister for Planning to promote Councilâ€™s City
Centre Plan including the Mayor and General Manager.
THAT the authors of submissions be thanked for their input and be advised of Council's
decision.
FURTHER THAT Council agree the Director Planning & Development may make minor
modifications to any numerical, typographical, interpretation and formatting errors, if required,
to the draft Hurstville Local Environmental Plan (Hurstville City Centre) 2011.
(Moved Councillor P Sansom / Seconded Deputy Mayor, Councillor C Hindi)
For:
His Worship the Mayor, Councillor S McMahon, Deputy Mayor, Councillor C
Hindi, Councillor A Istephan, Councillor P Sansom, Councillor C Wong,
Councillor V Badalati, Councillor J Jacovou
Against:
Councillor B Giegerl, Councillor D Perry, Councillor W Pickering, Councillor A
Wagstaff,
Councillor A Wagstaff posed 4 questions without notice to the Mayor during debate on the
preceding item, being:
0

0

0

Whether the General Manager had held any meetings, exchanged any
correspondence or emails or held telephone conversations with the owners of 13-17
Woodville Rd Hurstville?
Whether the Councillors had held any meetings, exchanged any correspondence or
emails or held telephone conversations with the owners of 13-17 Woodville Rd
Hurstville?
Whether the General Manager had held any meetings, exchanged any
correspondence or emails or held telephone conversations with the owners of 282
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Forest Rd Hurstville?
Whether the Councillors had held any meetings, exchanged any correspondence or
emails or held telephone conversations with the owners of 282 Forest Rd Hurstville?

It was noted that the owners were not identified by name by Cr Wagstaff. As he was unable to
respond, the General Manager took both questions relating to himself on notice. His Worship the
Mayor Councillor S McMahon noted that Councillors could respond as they choose. Councillor
P Sansom noted that, as he had read all submissions, he could be considered to have received
correspondence.
The meeting finished at 9:00pm.
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Hurstville City Council – Council Meeting Wednesday, 20 April 2016

CCL133-16

PLANNING PROPOSAL - PP2015-0001 - SITE BOUNDED BY FOREST
ROAD, DURHAM STREET AND ROBERTS LANE, HURSTVILLE

Report Author/s

File
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Community Strategic Plan
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Financial Implications
Reason for Report
Interested Parties

Company Extract included

Manager Strategic Planning, Ms C Gregory
Strategic Planner, Mr K Sanderson
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Industrial Lands Planning Control Recommendations Council - 09 Dec 2015 7:00pm
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Yes
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For Approval
Dickson Rothschild (Applicant: Mr Nigel Dickson); The
One Capital Group Pty Ltd (Wensheng Liu); Mr Michael
Gheorghiu; Mr Brett Daintry; Mills Oakley (Mr Matt
Sonter)
Yes

EXECUTIVE SUMMARY
This report provides an assessment of a Planning Proposal request for a change in zoning and increase
in maximum building height and floor space ratio (FSR) in the Hurstville Local Environmental Plan
2012 for a 1.4 hectare triangular site bounded by Forest Road, Durham Street and Roberts Lane,
Hurstville.
The Applicant’s Planning Proposal requests:
•
•
•

Change of zoning from IN2 Light Industrial and part R2 Low Density Residential to B4
Mixed Use;
Increase in maximum building height to 65 metres (Site A) and 25 metres (Site B);
Increase in FSR to 3.5:1 (Site A) and 1.5:1 (Site B) and a bonus FSR incentive (1.5:1) for
development including “hotel and motel accommodation” and a range of community and
infrastructure uses.

The development concept includes 308 residential apartments (approx.), 150 room hotel over eight (8)
levels, 4,738m2 GFA (approx.) of commercial uses (including restaurants, speciality retail and potential
supermarket), child care centre (approx. 90 children), community uses (unspecified) and associated car
parking.
The Planning Proposal request has been referred to the St George Design Review Panel (DRP) on three
(3) occasions during 2015 and early 2016. Council has also engaged an independent Urban Design
Consultant to prepare an Urban Design Analysis for the site.
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The assessment of the Planning Proposal recommends:
•

Support for the rezoning of the site from IN2 Light Industrial (and R2 Low Density
Residential) to B4 Mixed Use;

•

Increasing the maximum Floor Space Ratio to 2.5:1 across the entire site;

•

Introducing a bonus FSR incentive of 1.5:1 for “hotel or motel accommodation” only;

•

Introducing a minimum non-residential FSR of 0.5:1;

•

Increasing the maximum building height to part 40m and part 18m (to address the potential
impacts on the adjoining R2 Low Density Residential neighbours); and

•

Introducing a bonus maximum building height incentive of 25m for “hotel or motel
accommodation” only.

In addition, the recommended Detailed Site Investigation (contamination assessment) must be
undertaken by the Applicant to inform the proposed rezoning of the whole of the Subject Site (both Site
A and Site B), as required by State Environmental Planning Policy No. 55 – Remediation of Land, and
cannot be undertaken as part of any future development application. It is not acceptable, and is
inconsistent with the provisions of SEPP 55, to have the extent of any contamination on the site left
unknown until after the site is rezoned and dealt with at the DA Stage.
This report provides an assessment of the Planning Proposal request without a Planning Agreement as
the draft offer to enter into a Planning Agreement has been withdrawn. Consideration of the road and
traffic infrastructure demands of the proposal is provided in this report; and a recommendation has been
included to conditionally support the amendment subject to an appropriate mechanism being available
to address these demands.

AUTHOR RECOMMENDATION
THAT Council support an amendment to the Hurstville Local Environmental Plan 2012 for the site,
subject to an appropriate mechanism being available to assist in addressing the road and traffic
infrastructure demands and improvements within the City Centre generated by the future
development of the site, including mechanisms such as:
1. Council entering into a Planning Agreement with the Applicant;
or alternately, if this mechanism is not available
2. Preparation of an amendment to the Hurstville Section 94 Development Contributions Plan
2012 to address road and traffic infrastructure within the City Centre.
THAT Council resolve, subject to an appropriate mechanism to address the road and traffic
infrastructure demands and improvements within the City Centre generated by the future
development of the site, to forward a Planning Proposal to the Department of Planning and
Environment requesting a Gateway Determination for the following amendments to the Hurstville
Local Environmental Plan 2012 in relation to the site bounded by Forest Road, Durham Street and
Roberts Lane, Hurstville:
1. Rezone the site from part IN2 Light Industrial and part R2 Low Density Residential to B4
Mixed Use.

E19/0569/AS-10-004/PR-0005

2. Increase the maximum building height from 9m and 10m to a maximum of part 18m to part
40m.
3. Introduce a bonus maximum building height incentive of 25m for development for “hotel or
motel accommodation” only.
4. Increase the maximum floor space ratio for the site from 0.6:1 and 1:1 to a maximum of 2.5:1.
5. Introduce a bonus floor space ratio incentive of 1.5:1 for development for “hotel or motel
accommodation” only.
6. Introduce a minimum non-residential FSR of 0.5:1 for the site.
THAT prior to any post Gateway Public Exhibition, the Applicant prepare a contamination
assessment report for the Subject Site in accordance with the requirements of State Environmental
Planning Policy No. 55 – Remediation of Land.
THAT Council resolve to commence preparation of an amendment to the Hurstville Section 94
Development Contributions Plan 2012 to acknowledge the new B4 Mixed Use Zoning for the site,
and that the Subject Site be included within the Hurstville City Centre as shown in Appendix B of
the Section 94 Plan.
THAT Council resolve to commence preparation of an amendment to the Hurstville Development
Control Plan No.2 – Hurstville City Centre to include the Subject Site within the boundary of the
Hurstville City Centre and to include site specific provisions for the site including (but not limited
to) vehicle access points, building locations and form, landscaped areas, through site connections,
active street frontages and building setbacks.
THAT Council resolve that all land owners within the Subject Site are notified of Council’s decision.

REPORT DETAIL
1.

INTRODUCTION

This report provides an assessment of a Planning Proposal request for a change in zoning from part IN2
Light Industrial and part R2 Low Density Residential to B4 Mixed Use and a significant increase in the
maximum building height (up to 65m) and maximum floor space ratio (up to 5:1 with the FSR bonus)
for a 1.4 hectare site at the eastern boundary of the Hurstville City Centre. The site will be referred to
as “Hurstville East” in this report.
The Subject Site is a triangular area of land bounded by Forest Road, Durham Street and Roberts Lane,
Hurstville. The Subject Site includes 19 individual lots with fragmented ownership and includes Nos.
53-75 Forest Road, Nos. 108-126 Durham Street and No. 9 Roberts Lane, Hurstville (as shown in Figure
1).
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Figure 1: Site Location and Locality Plan (subject site shown bounded in red)

The Applicant for the Planning Proposal request is Dickson Rothschild; the Subject Site has been
divided into “Site A” (approx. 10,276m2) and the smaller “Site B” (approx. 3,794m2) (refer Figure 2)
by the Applicant (and generally based on land ownership). The requested changes to the maximum
building height and maximum floor space ratio by the Applicant reflect this division of the Subject Site.
It is noted that the views on the Planning Proposal of all land owners within the Subject Site are not
known.
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Figure 2: Applicant’s proposed division of site (Source: Planning Proposal, Dickson Rothschild)

In summary, the Planning Proposal request submitted by Dickson Rothschild (the Applicant) requests
that the Hurstville Local Environmental Plan 2012 (“LEP 2012”) is amended as follows:
•

Rezone the Subject Site from part IN2 Light Industrial and part R2 Low Density Residential
to B4 Mixed Use;

•

Increase the maximum building height from 9 metres and 10 metres to 65 metres (Site A)
and 25 metres (Site B) (see Figure 11);

•

Increase the maximum floor space ratio (FSR) from 0.6:1 and 1:1 to 3.5:1 (Site A) and from
1:1 to 1.5:1 (Site B) (see Figure 12);

•

Introduce a floor space ratio bonus incentive of 1.5:1 for Site A (taking the total allowable
FSR on Site A to 5:1) if the development includes the following land uses: “hotel and motel
accommodation”, “community facilities”, “child care centres”, “recreation facilities (indoor)”,
“public roads”, “drainage or flood mitigation works” and has a lot area of at least 8,000m2; and

•

Retain the heritage item at No.116 Durham St, Hurstville (Hurstville Scout Hall) on Site B.

A copy of the Applicant’s Planning Proposal request and supporting material is included in Appendix
1.
A discrepancy in the requested maximum FSR of 5:1 (including the FSR bonus of 1.5:1 for the hotel)
and the FSR shown on the Applicant’s indicative Development Concept Plans has been identified. The
Gross Floor Area (“GFA”) shown for the site in the Development Concept Plans is significantly less
than the 5:1 being requested with:
•

FSR 3.82:1 (including hotel) (Site A);
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•

FSR 1.40:1 (Site B); and

•

FSR 3.17:1 (including hotel) (total combined) for whole site.

The Applicant’s Development Concept Plans include three (3) x 18-19 storey towers above a three (3)
storey podium on Site A. The hotel component of the proposal comprises eight (8) storeys within one
of the tower buildings and two (2) storeys within the podium of another. The total GFA of the proposed
hotel is approx. 9,674m2 (or 22%) of the total GFA in the Development Concept Plans.
The proposed rezoning of the site from IN2 Light Industrial (and R2 Low Density Residential) to B4
Mixed Use is supported. The introduction of a bonus height and FSR incentive to encourage the
provision of “hotel or motel accommodation” is also supported.
However, the requested increases in the maximum building height (up to 65m) and maximum FSR (up
to 5:1) are not supported due to the scale of development on the edge of the Hurstville City Centre, the
lack of a built form transition across site to the adjacent lower scale residential development, and the
significant difference in the distribution of the proposed height and FSR across the whole site (between
Site A and Site B). The identification of Site A and Site B is based on land ownership rather planning
considerations and site characteristics.
An assessment of the Planning Proposal, based on the advice of the St George Design Review Panel,
independent Urban Design Advice, recommendations of the draft Hurstville Employment Lands Study
and consideration of State and local policies and directions, recommends:
•

Support for the rezoning of the site from IN2 Light Industrial (and R2 Low Density
Residential) to B4 Mixed Use;

•

Increasing the maximum Floor Space Ratio to 2.5:1 across the entire site;

•

Introducing a bonus FSR incentive of 1.5:1 for “hotel or motel accommodation” only;

•

Introducing a minimum non-residential FSR of 0.5:1;

•

Increasing the maximum building height to part 40m and part 18m (to address the potential
impacts on the adjoining R2 Low Density Residential neighbours); and

•

Introducing a bonus maximum building height incentive of 25m for “hotel or motel
accommodation” only.

1.1

Report Structure

The assessment of the Applicant’s Planning Proposal request and Council’s recommendations are set
out in this report as follows:
•

Section 1: Introduction of the Planning Proposal request made by the Applicant and an
overview of the assessment and recommendations.

•

Section 2: Description of the site and surrounds and an overview of the planning controls
which currently apply.

•

Section 3: Background on the Planning Proposal request including key dates and
considerations of the St George Design Review Panel and public authority comments (Sydney
Airport).

•

Section 4: Consideration of the Strategic Planning Context including the Draft Hurstville
Employment Lands Study (ELS), Transport Management and Accessibility Plan (TMAP),
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Hurstville DCP No.1 – LGA Wide, Hurstville DCP No.2 – City Centre and the Hurstville
Section 94 Development Contributions Plan 2012.
•

Section 5: Assessment of the Applicant’s Planning Proposal request including the
components which are supported and areas where alternative recommendations are made.
These alternative recommendations are detailed in Section 6. Consideration is also given to the
submission and subsequent withdrawal of an offer to enter into a Voluntary Planning
Agreement (VPA).

•

Section 6: This section sets out the recommended Planning Proposal which would be
forwarded to the Department of Planning and Environment. Section 6 identifies the proposed
changes to the land use zone, maximum building height, maximum FSR and bonus height and
FSR incentives for the land use “hotel or motel accommodation”. Section 6 details the changes
to the Hurstville LEP 2012 which are recommended for conditional support to be forwarded to
the Department of Planning and Environment for a Gateway Determination.

1.2

Overview of Assessment

An assessment by Council staff of the Applicant’s Planning Proposal request in accordance with the
requirements of section 55 of the Environmental Planning and Assessment Act 1979, including the
objectives and outcomes of the Planning Proposal and its justification in relation to A Plan for Growing
Sydney (Metropolitan Strategy), State Environmental Planning Policies and Section 117 Ministerial
Directions concludes that:
•

The proposed rezoning of the site to B4 Mixed Use can be supported, and is consistent with
the recommendations of the draft Hurstville Employment Lands Study which was considered
in a separate Council Report (9 December 2015);

•

An increase in the maximum building height is supported but not to the maximum of 65m
and 25m as requested by the Applicant. The extent of the requested height and FSR increase is
not supported due to the unjustified scale of development the planning controls would allow
for, the lack of a built form transition across the whole site to the adjacent lower scale residential
development and the significant difference in planning controls proposed for Site A and Site B
which are considered to be based on land ownership rather planning considerations and site
characteristics. A maximum building height of 40m and 18m is therefore recommended;

•

An increase in the maximum floor space ratio is supported but not to the maximum FSR of
3.5:1 and 1.5:1 requested by the Applicant, and the separation of the site, as considered above.
A maximum of 2.5:1 across the site is therefore recommended;

•

The proposed maximum building heights and maximum FSR were also not supported by the
St George Design Review Panel (in its three (3) considerations of the Planning Proposal
request). Council has commissioned supplementary detailed urban design analysis (in
association with the draft Employment Lands Study) which informed the appropriate floor
space ratio and building heights for the site (see Appendix 4.2);

•

The use of a bonus floor space ratio incentive to encourage the provision of “hotel or motel
accommodation” on the Site is also supported. The use of a bonus floor space ratio incentive is
not however supported for the other land uses identified in the Applicant’s Planning Proposal
request, including “community facilities”, “child care centres”, “recreation facilities (indoor)”,
“public roads”, “drainage or flood mitigation works”. It is recommended that a clause be
inserted into Hurstville LEP 2012 which allows for a bonus FSR of up to 1.5:1 on the site which
can only be used for the purpose of “hotel or motel accommodation” (see Section 6.2 of this
report).
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The assessment also concludes that:
•

The rationale for the separation of the Subject Site into two distinct parts; Site A (measuring
approximately 10,276m2) and Site B (measuring approximately 3,794m2), and the disparity
between the maximum building heights and maximum floor space ratios requested for Site A
and Site B, has not been justified by the Applicant and is not based on site planning
considerations. Therefore, the Subject Site will be assessed and considered as a whole site;

•

The Preliminary Site Investigation (contamination assessment) prepared for the site must
address the entire Subject Site, not only Site A. It is noted that the report states “that potential
contamination exists at the site” and that “a number of existing and former land uses may have
impacted the site soils and underlying groundwater”. The recommended Detailed Site
Investigation must be undertaken to inform the rezoning of the Subject Site and cannot be
undertaken as part of any future development application.

•

The withdrawal of a draft Planning Agreement is considered in Section 5.6 below, to ensure
the provision of adequate traffic and transport improvements. A recommendation regarding the
entering into of a Planning Agreement has been included.

Section 6 of this report identifies the recommended changes to the Hurstville LEP 2012 and provides
an assessment of these changes in relation to the State Government’s “Guide to Preparing Planning
Proposals” (October 2012), State Government Strategies and Guidelines, State Environmental Planning
Policies and s117 Ministerial Directions.
2.

SITE DESCRIPTION

2.1

The Subject Site

The Applicant’s Planning Proposal request applies to a triangular shaped site bounded by Forest Road,
Durham Street and Roberts Lane, Hurstville. The site has dimensions of 175m along Forest Road, 140m
along Durham Street and 207m along Roberts Lane. The site adjoins the area defined as the Hurstville
City Centre and is within 400m walking distance from Allawah Station and 800m from Hurstville
Station. The Site will be referred to as “Hurstville East”.
The subject site has multiple land owners. The Planning Proposal request divided the site into “Site A”
and “Site B” (see below and Figure 2). It is understood the split of the site is based primarily on land
ownership. There are unresolved urban design issues around the significant difference in the planning
controls (maximum building height and FSR) proposed between Site A and Site B, as discussed in the
Section 5.
The site contains a total of 19 separate lots with a combined area of 14,070m2 (approximately 1.4
hectares). The legal descriptions of the lots to which the Planning Proposal applies, separated into Site
A and Site B are:
Site
- -A:
•
•
•
•
•
•
•

Lot A DP 372835
Lot 1 DP 225302
Lot 100 & 101 DP 776275
Lot 10 DP 621395
Lot 3 & 4, DP 12517
Lot 1 & 2 DP 12517
Lot 15 DP 601341

(53 Forest Road, Hurstville);
(61 Forest Road, Hurstville);
(67-71A Forest Road, Hurstville);
(73 Forest Road, Hurstville);
(75 Forest Road, Hurstville);
(126 Durham Street, Hurstville);
(122A Durham Street, Hurstville);
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•

Lot 1 DP 337499

(120 Durham Street, Hurstville);

Total Area Site A: 10,276m2
Site
- -B:
•
•
•
•

Lot 1 & 2 DP 213685
(118 Durham Street, Hurstville);
Lot 5 DP 171179
(116 Durham Street, Hurstville);
Lot A, B, C & D DP 391801 (110-114 Durham Street, Hurstville);
Lot 1 DP 172819
(9 Roberts Lane, Hurstville).

Total Area Site B: 3,794m2
The existing buildings on the site are described below:
•

Self-storage facility (Storage King);

•

A number of automotive services and sales businesses;

•

Community uses (Hurstville Scout Hall);

•

Funeral home;

•

A two storey Residential Flat Building at 53 Forest Road, corner of Roberts Lane (land zoned
R2 Low Density Residential); and

•

Dwellings used for residential purposes on Durham Street on land zoned IN2 Light Industrial.

2.2

Surrounding Uses

The site adjoins the eastern boundary of the Hurstville City Centre. The surrounds of the site are
described as follows:
•

South: To the south, on the opposite side of Durham Street is a large mixed use development
known as East Quarter which includes a number of mixed use buildings up to 19 storeys in
height. The large open space area of Kempt Field (approx. 3 hectares) is also located opposite
the site;

•

West: On the other side of Forest Road is an area of land zoned B2 Local Centre featuring a
range of commercial uses including a car dealership at the corner of Forest Road and Wright
Street. Residential land on Wright Street and Hudson Street is a mix of R2 Low Density and
R3 Medium Density Residential and is characterised by 1-2 storey dwelling houses and other
low density residential development and 3 storey residential flat buildings respectively;

•

North: A number of educational facilities are located to the north along Forest Road on land
zoned SP2 Infrastructure. These include Hurstville Public School, Georges River College –
Hurstville Boys Campus, Bethany College and Sydney Technical High School. There are also
sites along Forest Road zoned B2 Local Centre which have recently been redeveloped with
shops on the ground floor and generally 2 levels of residential apartments above;

•

North/East: Land to the north and east along Lily Street, Cronulla Street and Botany Street
is zoned R2 Low Density Residential. This area is predominantly characterised by 1-2 storey
dwelling houses, with the rear yards of properties along Lily Street backing onto Roberts Lane.
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2.3

Existing Planning Controls

The Hurstville LEP 2012 applies to the Subject Site and the following provisions are relevant to the
Planning Proposal:
Land Zoning: the Subject Site is zoned IN2 Light Industrial and part R2 Low Density Residential (one
lot on the northern side of the Subject Site) as shown below.
Land Zoni1ng Map
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Figure 3: Land Zoning Map Extract (Source: Hurstville LEP 2012)
Height of Buildings: the Subject Site has a maximum building height of 9m and 10m as shown in
Figure 4 below.
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Figure 4: Height of Buildings Map Extract (Source: Hurstville LEP 2012)
Floor Space Ratio: the Subject Site has a maximum floor space ratio of 0.6:1 and 1:1 as shown in
Figure 5 below.
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Figure 5: Floor Space Ratio Map Extract (Source: Hurstville LEP 2012)
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Heritage: the Subject Site contains a local heritage item at 116 Durham St, Hurstville (Hurstville
Scout Hall) as shown in Figure 6 below.
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Figure 6: Heritage Map Extract (Source: Hurstville LEP 2012)
Active Street Frontages: The site is not identified on the Active Street Frontage Map (Sheet
ASF_008B). Active Street Frontage provisions for the site will be investigated.

Active Str,eet Frontages Map
~ Sheet ASF_ 00SB -

Figure 7: Active Street Frontages (Source: Hurstville LEP 2012)

3.

BACKGROUND
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The Applicant’s Planning Proposal request (PP2015/0001) was lodged with Council on 12 June 2015.
An offer to enter into a Voluntary Planning Agreement (VPA) was submitted on 27 November 2015
and subsequently withdrawn on 24 March 2016. A number of revised Planning Proposal documents
have been provided since the initial lodgement. The latest revised Planning Proposal was received by
Council on 1 March 2016.

The Planning Proposal was considered by the St George Design Review Panel on three (3) occasions;
details of the advice provided by the Panel is included in Section 5.3 below.

The Planning Proposal as set out in the most recently lodged documents (1 March 2016) is the subject
of this assessment report. The key dates for the Planning Proposal are:

Date

Details

15 May 2015

Meeting between Applicant and Council staff to discuss potential
Planning Proposal.
Letter sent to Applicant setting out areas to be further addressed prior to
the lodgement of any Planning Proposal.
Planning Proposal lodged (PP2015/001)
Letter of acknowledgment sent to Applicant including details of further
information required.
Referral to Sydney Airport Authority.
St George Design Review Panel (1st Meeting)
Comments received from internal traffic referral
Further information submitted by Applicant
Independent consultants engaged to undertake traffic modelling for the
subject Planning Proposal and other proposals in the Eastern Bookend
precinct of the Hurstville City Centre
Response provided from Sydney Airport Authority
St George Design Review Panel (2nd Meeting) to consider further
material provided in response to the 16 July 2015 meeting
Offer to enter into Voluntary Planning Agreement submitted
Independent Traffic Modelling work provided to the Applicant
Meeting between Applicant and Council staff to discuss intention to
provide revised plans
Revised Urban Design Report submitted
St George Design Review Panel (3rd Meeting)
Meeting between Applicant and Council staff - Revised Planning
Proposal material submitted
VPA Offer of 26 November 2015 re-submitted to Council
VPA Offer withdrawn
Report to Council on Planning Proposal (this meeting)

9 June 2015
12 June 2015
1 July 2015
7 July 2015
16 July 2015
13 August 2015
31 August 2015
22 September 2015

16 November 2015
19 November 2015
26 November 2015
8 December 2015
8 January 2016
12 January 2016
19 January 2016
1 March 2016
3 March 2016
24 March 2016
20 April 2016

Table 1: Planning Proposal Key Dates
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4.
4.1

STRATEGIC PLANNING CONTEXT
A Plan for Growing Sydney (Metropolitan Strategy)

The Planning Proposal request is broadly consistent with the aims of A Plan for Growing Sydney. A
Plan for Growing Sydney sets out 664,000 new homes will be required in the Sydney Metropolitan
Region by 2031. The proposal will contribute toward this in an area close to existing transport
infrastructure and services. The proposal will also contribute to reinforcing the status of Hurstville as a
Strategic Centre.

4.2

Draft South Subregional Strategy (2007)

The draft South Subregional Strategy (2007) includes key directions and strategies for economy and
employment, centres and corridors, housing and transport which are relevant to this Planning Proposal.
In relation to economy and employment, the key directions include:
•

Retain strategic employment lands including those required for utilities and local services.
•

Strengthen the commercial centre of Hurstville.

The Subject Site is identified in the draft South Subregional Strategy (Employment Lands Schedule) as
a Category 1 Employment Land which is “and to be retained for industrial purposes”. The draft Strategy
notes that:

“(39) Hurstville (Local Industry and Urban Services)
Small triangular precinct approximately 1.3ha in size is located between Durham Street, Roberts
Lane and Forest Road. The area is located in close proximity to the city centre and provides an area
of Local Industry and Urban Services such as car repairs. The zoning for this precinct should be
retained to ensure service for the local community close to the Major Centre is maintained”.
The draft Strategy also notes that “while the draft Employment Lands Schedules may provide some
context, any proposal to rezone existing industrial zoned land will be subject to detailed investigation.
Existing Section 117 Directions in relation to Industrial Zones apply to any proposed rezoning, which
will require the agreement of the Director General of the Department of Planning and Environment,
need to be justified via an environmental study and be in accordance with the relevant Regional Strategy
or Subregional Strategy”. Consideration of the Planning Proposal’s inconsistency with the s117
Ministerial Direction is provided below.
The suitability of the existing IN2 Light Industrial zone on the Subject Site has been considered in the
draft Hurstville Employment Lands Study as detailed below.
4.3

Draft Hurstville Employment Lands Study

Council commissioned independent consultants Jones Lang LaSalle and SJB Planning to prepare a draft
Employment Lands Study (“draft strategy”) to review all industrial areas (i.e. lands zoned IN2 Light
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Industrial) and commercial centres (i.e. lands zoned B1 Neighbourhood Centre and B2 Local Centre)
under Hurstville LEP 2012. The draft Employment Lands Study provides:
•
A detailed land use survey and analysis of the strengths, weaknesses and opportunities of the
employment lands;
•
•
•

A market assessment;
A review of the NSW State Government’s employment targets; and
A review of the effectiveness of the existing planning controls.

The draft Study includes a draft Industrial Lands Strategy and a Commercial Lands Strategy which
recommends planning controls for the employment lands. The draft Study is being presented to Council
in two (2) stages (Stage 1: Industrial Lands and Stage 2: Commercial Lands) to encourage effective
community consultation of the strategies and as further urban design work is currently being undertaken
on the commercial lands.
The preliminary recommendations for land zoned IN2 Light Industrial (including the Subject Site)
were reported to the Council meeting on 9 December 2015 (Report No.CCL1057-15). Council
“Resolved that the matter be deferred for further consideration”.

The draft Study presented to Council on 9 December 2015 considered the Subject Site (currently zoned
IN2 Light Industrial) which it referred to as “Hurstville East – Durham Street” and recommended that
the Subject Site (including the portion of R2 Low Density Residential land) be rezoned to B4 Mixed
Use. The rezoning of the site to B4 Mixed Use is supported because industrial uses are no longer best
suited for the location and the business zone (B4 Mixed Use) will allow for a continuation of
employment on the site.
The draft Study also recommended for the Subject Site a maximum FSR of 2.5:1 (with a minimum
0.5:1 non-residential floor space requirement) and a maximum building height ranging from 30 metres
and 23 metres (along the R2 Low Density Residential zone interface of Roberts Lane).
4.4

Transport Management and Accessibility Plan (TMAP)

During the development of planning controls for the Hurstville City Centre, Council was required by
Transport for NSW and the Roads and Maritime Services (RMS) to undertake a Transport Management
and Accessibility Plan (TMAP) exercise. While the subject land is outside the boundaries of the
Hurstville City Centre, it was included in the area considered by the TMAP. The purpose of the TMAP
was to recommend the amount of additional GFA which can be developed in the Hurstville City Centre
while giving consideration to potential accessibility and infrastructure implications. The TMAP was
adopted by Council in June 2013 and informed the finalisation of planning controls for the Hurstville
City Centre which were incorporated into Hurstville LEP 2012 on 10 July 2015.
As discussed in further detail in Section 6.3 of this report (in relation to relevant Section 117 Directions)
the amount of Gross Floor Area (GFA) currently allowed for in the Hurstville City Centre is greater
than that recommended by the TMAP.
4.5

Hurstville Local Environmental Plan 2012

The Hurstville Local Environmental Plan (LEP) 2012 commenced on 7 December 2012 and applies to
all land in the Hurstville Council Area. The LEP zoned the subject site IN2 Light Industrial and part R2
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Low Density Residential. This Planning Proposal requests an amendment to Hurstville LEP 2012 by
rezoning the site to B4 Mixed Use and increasing the maximum Height of Buildings and maximum
Floor Space Ratio.
4.6

Hurstville Development Control Plan No.1 – LGA Wide

Hurstville Development Control Plan No.1 – LGA Wide (DCP No.1) applies to all land in the Hurstville
Council Area outside the Hurstville City Centre, including the subject site. If the site is to be rezoned
to B4 Mixed Use, it is recommended that the site be included in the Hurstville City Centre boundary,
in which case the provisions of Hurstville DCP No.2 – Hurstville City Centre should apply (see below).
4.7

Hurstville Development Control Plan No.2 – Hurstville City Centre

As noted above, the subject site is situated outside the boundaries of the Hurstville City Centre which
means the provisions of Hurstville DCP No.2 – Hurstville City Centre do not currently apply to the
Site. If the site is to be rezoned to B4 Mixed Use, it will be necessary to amend Hurstville DCP No.2
by inserting a new Hurstville City Centre Land Application Map in Appendix 1 of the DCP which
includes the Subject Site within the boundaries of the Hurstville City Centre.
4.8

Hurstville Section 94 Development Contributions Plan 2012

The Hurstville Section 94 Development Contributions Plan 2012 (Section 94 Plan) applies to all land
in the Hurstville LGA. As discussed above, if the Subject Site is rezoned to B4 Mixed Use it is
recommended that it also be included within the Hurstville City Centre, this is also the case for the
purposes of the Section 94 contributions.
The Section 94 Plan includes specific provisions which levy development in the Hurstville City Centre
for non-residential floor space and deficient car parking spaces. For this reason it will be necessary to
amend the Section 94 Plan by inserting a new Hurstville City Centre map which incorporates the Subject
Site within the boundaries of the Hurstville City Centre, and subject the site to the provisions of the
plan to levy for non-residential floor space and any deficient car parking spaces.

5.

APPLICANT’S PLANNING PROPOSAL REQUEST

5.1

Description of Applicant’s Planning Proposal Request

The Planning Proposal request submitted by Dickson Rothschild requests that Hurstville Local
Environmental Plan 2012 (LEP 2012) be amended as follows:
•
Rezone the Subject Site from part IN2 Light Industrial and part R2 Low Density Residential to
B4 Mixed Use(see Figure 10);
•
•
•

Increase the maximum building height from 9 metres and 10 metres to 65 metres (Site A)
and 25 metres (Site B) (see Figure 11);
Increase the maximum floor space ratio (FSR) from 0.6:1 and 1:1 to 3.5:1 (Site A) and from
1:1 to 1.5:1 (Site B) (see Figure 12);
Introduce a floor space ratio bonus incentive of 1.5:1 for Site A (taking the total allowable
FSR on Site A to 5:1) if the development includes the following land uses: “hotel and motel
accommodation”, “community facilities”, “child care centres”, “recreation facilities (indoor)”,
“public roads”, “drainage or flood mitigation works”; and has a lot area of at least 8,000 square
metres.
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•

Retain the heritage item at No.116 Durham Street, Hurstville (Hurstville Scout Hall).

Specialist reports submitted with the Planning Proposal request, based on the development concept
plans developed by Dickson Rothschild (refer Appendix 1), describe the following development which
could be provided on the Subject Site under a B4 Mixed Use zoning:
Site A
Site A has an area of approximately 10,276m2. Development Concept Plans Traffic Impact Assessment
provided for Site A show a three (3) storey podium part 2/part 3 storey podium and three 18-19 storey
towers with the following mix of uses:
•
•
•
•

273 residential apartments (approx.)
150 room hotel (8 levels)
3,150m2 GFA retail
641m2 GFA child care centre facility (approx. 90 children and 18 staff)

Total Gross Floor Area for Site A (based on the Concept Plans provided by the Applicant): 39,218m2
(FSR of 3.82:1 including a hotel).
Hotel GFA only: 9,674m2 (FSR – 0.94:1)

Site B
Site B has an area of approximately 3,794m2. Development Concept Plans and the supporting Traffic
Impact Assessment provided by the applicant for Site B show the following mix of uses:
•
•
•

35 residential apartments
1,588m2 GFA retail and commercial office
815m2 GFA community facility

Total Gross Floor Area for Site B (based on the Concept Plans provided by the Applicant): 5,300m2
(FSR of 1.40:1)
A summary of the Applicant’s Planning Proposal request and increase in height and FSR development
standards and comparison to the Development Concept Plans (also prepared by the Applicant) is
provided in the Table below.
Site A
Site Area
10,276m2
Applicant’s Planning Proposal Request

FSR (Base)
FSR Bonus for
Hotel (Site A)

3.5:1 – 35,966m2
1.5:1 – 15,414m2

Site B
3,794m2

Combined Total Site
- FSR and GFA
14,070m2

1.5:1 – 5,691m2
n/a

2.96:1 – 41,657m2
1.10:1 - 15,414m2
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5:1 – 51,380m2 (incl.
hotel)
Height
65m
Applicant’s Concept Plans
Total FSR

FSR (Base)
Hotel FSR (Site A)
Total FSR (
Height

2.88:1 – 29,544m2
0.94:1 – 9,674m2
3.82:1 – 39,218m2
(incl. hotel)
Three (3) towers –
18-19 Storeys

1.5:1 – 5,691m2

4.06:1 - 57,071m2

25m

1.40:1 – 5,300m2
n/a
1.40:1 – 5,300m2

2.48:1 – 34,844m2
0.69:1 - 9,674m2
3.17:1 - 44,518m2

Unspecified

-

Table 2: Comparison of Gross Floor Area, Building Height and Floor Space Ratio – Applicant’s
Planning Proposal request and Applicant’s Development Concept Plans
Comment:
It is noted that the total FSR of 5:1 (including the bonus 1.5:1) being requested for Site A is greater than
the GFA provided in the Applicant’s Development Concept Plans, which as shown in the table above
result in an FSR of 3.82:1 on Site A (including approx. 9,674m2 hotel). The GFA for the Hotel (as
shown in the Development Concept Plans) is also lower at an FSR of 0.94:1 while a 1.5:1 bonus FSR
incentive has been requested.

The application of the total FSR requested of 5:1 would lead to a significantly larger development for
Site A than that featured in the Development Concept Plans prepared by the Applicant (refer Appendix
1.1).
Table 3 below provides the break-up of land uses within each of the three (3) towers proposed for Site
A and as detailed in the Development Concept Plans and shown in extracts in Figure 8 and 9. It is noted
that no details have been provided by the Applicant in relation to the future built form and mix of land
uses proposed on Site B.
SITE A
Building A
18 Storeys

Building B
19 Storeys

Building C
19 Storeys

3 Storey Podium

3 Storey Podium

2 Storey Podium

Retail (Ground Floor)

Retail (Ground Floor)

Retail Double Height (Ground
and Level 1)

Hotel (Levels 1-2)

Hotel (Levels 1-2)

Residential (Levels 2-18)
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Residential (Levels 3-11)

Child Care and Residential
(Level 3)

Hotel (Levels 12-16)

Residential (Level 4-18)

Hotel Function Area (Level
17)

Total residential levels: 9
Total hotel levels: 8
Total retail/commercial
levels: 1

Total residential levels: 16
Total hotel levels: 2
Total retail/commercial
levels: 1

Total residential levels: 17
Total retail/commercial
levels: 1

Table 3: Break up of land uses within proposed towers on Site A (Source: Urban Design Report,
Dickson Rothschild extracted from Figure (unnamed) p.58))

Figure 8: Preferred Concept Plan (Source: Urban Design Report, Dickson Rothschild)
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Figure 9: Development Site Plan (Source: Urban Design Report, Dickson Rothschild)
The Applicant’s proposed changes to the Hurstville LEP 2012 zoning, maximum height of buildings
and maximum FSR maps are shown in Figures 10 to 12.

~

Estoblishmei

R2

Figure 10: Proposed Land Zoning Map (Source: Planning Proposal, Dickson Rothschild)
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Figure 12: Proposed Maximum Floor Space Ratio (Source: Planning Proposal, Dickson
Rothschild)
The FSR incentive clause proposed by the Applicant for “hotel and motel accommodation” “community
facilities”, “child care centres”, “recreation facilities (indoor)”, “public roads”, “drainage or flood
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mitigation works” and if the development site has a lot area of at least 8,000m2 would apply to land
identified as “Area A” in Figure 12 above.
5.2

Applicant’s Planning Proposal request documents

The Applicant’s Planning Proposal request is supported by the documents listed below (it is noted that
revised documents were submitted on 1 March 2016, further revised versions addressing clarifications
from Council staff provided on 9 March 2016 and a peer review of the Planning Proposal commissioned
by the Applicant provided on 7 April 2016). Copies of the documents are included in Appendix 1 of
this report:
•

Planning Proposal document, Dickson Rothschild, (29 February 2016)
o

Appendix 1.1 - Urban Design Report, Dickson Rothschild, (29 February 2016)

o

Appendix 1.2 - Economic Impact Assessment, Hill PDA, (February 2016)

o

Appendix 1.3 – Hotel Demand Assessment, Hill PDA, (8 March 2016)

o

Appendix 1.4 - Social Impact Assessment, Hill PDA, (February 2016)

o

Appendix 1.5 - Traffic and Transport Impact Assessment, Mott McDonald, (March
2016)

o

Appendix 1.6 - Assessment of Heritage Significance, Rappoport, (31 August 2015)

o

Appendix 1.7 - Preliminary Site Investigation (Contamination Report), Environmental
Investigations Australia, (27 August 2015)

o

Appendix 1.8 – Survey Plan

o

Appendix 1.9 – Existing Staff Numbers, Rappoport, (4 December 2014)

o

Appendix 1.10 – Peer Review of Planning Proposal, Neustein Urban (31 March, 2016)

Planning Proposal Document History
Information provided with the Planning Proposal when lodged on 12 June 2015 included:
•

Planning Proposal document (10 June 2015)

•

Masterplan Concept (5 May 2015)

•

Economic Assessment Report (March 2015)

•

Traffic Impact Assessment (February 2015)

•

Preliminary Heritage Research (January 2015)

•

Existing Staff Number Letter (4 December 2014)

Additional information was submitted to Council on 31 August 2015. This information was to address
issues raised by Council staff as well as feedback provided from the first St George Design Review
Panel (DRP) meeting on 16 July 2015. The following revised documentation was provided:
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•

Planning Proposal (updated) (28 August 2015)

•

Stage 1 Contamination Report (27 August 2015)

•

Urban Design Report (including options testing) (28 August 2015)

•

Analysis of Land Ownership Constraints (31 August 2015)

•

Hotel Assessment Report: Economic Analysis (31 August 2015)

•

Social Impact Assessment (August 2015)

•

Heritage Impact Assessment Report (August 2015)

•

Public Benefit Summary (31 August 2015)

The overall concept was not changed following the advice received from the DRP meeting (16 July
2015). While the Applicant’s Urban Design Report did include design options testing, these did not
compare a range of different densities and possible building heights for the site as requested by the
DRP.
A revised Urban Design Report was submitted to Council on 12 January 2016 which reduced the
maximum building height on the site from 90m to 65m. The full set of revised Planning Proposal
documents and supporting material was submitted to Council on 1 March 2016.
Further to this, a peer review of the Planning Proposal request commissioned by the Applicant was
prepared by Neustein Urban and provided to Council on 7 April 2016.
5.3

St George Design Review Panel

In accordance with the provisions of State Environmental Planning Policy No.65 – Design Quality of
Residential Apartment Development (“SEPP 65”), the St George Design Review Panel (“DRP”) has
provided independent advice on the design content of the Planning Proposal having regard to the Design
Quality Principles of SEPP 65.
The Planning Proposal request was considered by the St George DRP on three (3) occasions (16 July
2015, 19 November 2015 and 19 January 2016) as detailed below:
Meeting 1 (16 July 2015)
At the meeting of the DRP on 16 July 2015, the following feedback was provided:
•

An Urban Design Study should be prepared which includes a built form analysis of current
and potential development and which considers a range of design options that compare a range
of densities, building typologies and uses, and heights.

•

The bulk, mass and extent of the 2 storey podium is not appropriate for the immediate context
and the height of the towers has not been justified.

•

The DRP recommended that the design cannot be supported in its present form and should
be amended for reconsideration by the Panel.

The Planning Proposal request as set out in the information received from the Applicant on 31 August
2015 sought to amend the Hurstville LEP 2012 as follows:
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•

Rezone the site from part IN2 Light Industrial and part R2 Low Density Residential to B4
Mixed Use;

•

Increase the maximum height of buildings from 9m to 10m to 90m (Site A) and 23m (Site
B);

•

Increase the maximum Floor Space Ratio from 0.6:1 and 1:1 to 4.5:1 (Site A) and 2:1 (Site
B);

•

Include an FSR bonus of 0.5:1 Site A as an incentive for the provision of community
infrastructure to take the total FSR allowable for Site A to 5:1; and

•

Retain the heritage item at 116 Durham St, Hurstville (Hurstville Scout Hall).

Meeting 2 (19 November 2015)
The Planning Proposal was considered by the DRP for a second time on 19 November 2015. In
summary, the following key feedback was provided by the DRP:
•

The urban design study prepared for the site recommends a similar form to that previously
proposed without any significant justification;

•

The Panel should be presented with options which include “a range of densities, building
typologies and uses and heights” as previously recommended, rather than simply alternative
designs for the 2 storey podium, with various locations for high rise towers above.

A revised Urban Design Report was submitted to Council on 12 January 2016 which proposed the
following for the site:
•

Rezone the site from IN2 Light Industrial and R2 Low Density Residential to B4 Mixed Use,

•

Increase the maximum building height to 65m (Site A) and 25m (Site B),

•

Increase the Floor Space Ratio (FSR) controls to 5:1 (Site A) and 1.5:1 (Site B), and

•

Retain the heritage item at 116 Durham St, Hurstville (Hurstville Scout Hall).

Meeting 3 (19 January 2016)
Following the submission of the revised Urban Design Report, the Planning Proposal was referred to
the DRP for a third time on 19 January 2016. The key issues the DRP identified at this meeting were:
•

The Urban Design Study does not consider the range of possible built form options for the
site. In particular design options that compare a range of densities, building typologies and uses,
and heights;

•

The DRP generally considers that taller building heights may be appropriate along Durham
Street which respond to the East Quarter development across the road. However, the
northernmost building should be no taller than 6-7 storeys to enable transitioning to the north;

•

Building heights on the site should support the Gateway function of East Quarter rather than
compete with it;
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•

The site planning and proposed rezoning of the site into two parts (Site A and Site B) appears
to respond to planning constraints and existing site ownerships and be driven by planning risk
mitigation rather than arising from any considered design analysis.

A complete set of revised Planning Proposal documents was submitted to Council on 1 March 2016.
These documents have been updated to reflect changes made to the Planning Proposal request since
lodgement. The planning controls proposed for the site however remain unchanged from those
considered by the DRP at the 19 January 2016 meeting.
The issues raised by the DRP have not been sufficiently addressed by the Applicant and amendments
made to the proposal do not incorporate any suggestions provided by the DRP to improve the built form
outcomes for the site and surrounds. It is noted that the main consideration in reducing the proposed
maximum building height on Site A from 90m to 65m was advice from Sydney Airport stating that the
proposed building heights enter Protected Airspace and would need to be referred to the Federal
Department of Infrastructure and Regional Development for a determination.
A copy of the Minutes of 19 January 2016 St George DRP is provided in Appendix 4.1 and include the
comments made at previous meetings.
5.4

Independent Urban Design Advice (GMU)

Council engaged independent Urban Designers (GMU) to prepare an Urban Design Analysis for land
around the Eastern Bookend Precinct of the Hurstville City Centre, including for the land subject to this
Planning Proposal (see Appendix 4.2) as a part of the draft Hurstville Employment Lands Study. The
recommendations for the Subject Site include an FSR between 2.3:1 and 2.5:1 and building heights
ranging from 3 storeys (along Roberts Lane at the interface with low density residential buildings) to
13 storeys (at the corner of Forest Road and Durham Street) across the site.
GMU’s recommendations for the subject site are discussed further in Section 6 of this report.
5.5

Traffic and Infrastructure

The Planning Proposal includes a Traffic Impact Assessment prepared by Mott McDonald (see
Appendix 1.5). Through an assessment of the surrounding local road network and key intersections, the
report made the following findings:
•

SIDRA Modelling found that all intersections perform satisfactorily only when the Forest
Road/ Durham Street/ Wright Street intersection is signalised and modifications are made to
on-street parking arrangements by extending peak period parking restrictions at the Lily Street/
Durham Street intersection.

•

It is anticipated that all future developments should contribute to road network upgrades
surrounding the Hurstville CBD.

The Traffic Impact Assessment prepared by the Applicant finds that there is a need to upgrade the local
road network to accommodate future growth and that new development in the area should contribute
towards this.
The Hurstville Transport Management and Accessibility Plan (TMAP) 2013
The Hurstville City Centre TMAP (2013) is used to inform future planning controls and ensure that a
coordinated and efficient approach is taken in the planning of land use and investing in transport
infrastructure.
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Council was required to undertake a Transport Management and Accessibility Plan (TMAP) exercise
in response to the amount of floor space (1,141,000m2) contained in the draft City Centre LEP, the
potential accessibility and infrastructure implications and inconsistency with S.117 Direction 3.4
Integrating Land Use and Transport. The TMAP adopted by Council in June 2013 recommended that
there is potential to develop 363,000m2 additional GFA resulting in a total of approximately 861,354m2
in the City Centre by 2036. A level of inconsistency with Direction 3.4 currently exists because the total
GFA allowed for by the planning controls adopted in the City Centre is 1,091,000m2 which is
229,646m2 more than recommended in the TMAP.
The TMAP provides a number of key recommendations for road and traffic infrastructure in the City
Centre (a copy of the TMAP is available on Council’s website). In particular it recommends policies
with “road infrastructure improvements which are targeted at increasing road capacity on rail crossing
and network reliability on both regional roads and city centre access routes” (RN1).
Table 52 – Hurstville City Centre Action Plan in the TMAP report provides a list of road network and
intersection improvements along with other transport and land use works and actions required in the
short, medium and long term to support the future planning of the City Centre and to provide an efficient
road network. Some of the key road works identified include the widening of The Avenue rail
underpass; widening of the Lily Street rail overpass, Treacy Street overpass and King Georges Road
and Hill Crest Avenue intersection.
The TMAP states that the road and traffic works will need to be funded by a mix of sources including
State Government funding, Section 94 and VPAs. It states that “private sector funding for land use
development will play a critical role in delivering the bulk of the Action Plan in partnership with”..
local Council’s. “Developers will contribute to the cost of transport infrastructure provision through
value or cost-sharing mechanisms..”.
Council commissioned traffic modelling work using the model developed for the TMAP. This work
was to assess the cumulative impact on the local road network of this Planning Proposal along with a
number of other major approvals and Planning Proposals in the vicinity of the subject site (Planning
Proposal for 108–112 and 124 Forest Road and 1–3 Wright Street, Hurstville; Planning Proposal for
East Quarter Stage 3 at 93 Forest Road, Hurstville; 23-35 Treacy Street, Hurstville and 1-5 Treacy
Street, Hurstville). The modelling found that the intersection of Forest Road/ Wright Street/ Durham
Street would operate over capacity, in particular for right turns from Forest Road into Durham Street.
The recommendation of this work is that the intersection should be signalised.
As discussed in Section 5.6 below, Voluntary Planning Agreements are the key mechanism available
to Council to ensure developments assist in contributing towards road and traffic infrastructure upgrades
in the City Centre.
5.6

Letter of Offer to enter into a Voluntary Planning Agreement (VPA) and withdrawal of the
Offer
A letter of offer to enter into a VPA was initially received on 26 November 2015 with ‘proposed’
amendments to the Planning Proposal.
On 3 March 2016 the Applicant provided the same letter of offer to enter into a VPA in connection with
the revised Planning Proposal.
In summary the offer was a monetary contribution of up to the value of one million dollars ($1,000,000)
towards the cost of providing infrastructure improvements in accordance with Council’s identified
forward planning policies” and was “to be applied for road and traffic management infrastructure
required to assist in meeting the demands placed upon roads within the City of Hurstville”. The works
included widening the Treacy Street railway underpass, widening The Avenue road underpass and
widening the Lily Street bridge.
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On 11 March 2016 Council’s solicitors sent a letter to the Applicant’s solicitors to advise that some of
the terms and conditions of the letter of offer were not acceptable and as previously advised that Council
was considering levying value capture contributions connected with the land value increase for the
subject land resulting from the approval of the Planning Proposal and the making of the LEP
amendment.
By letter dated 24 March 2016, the Applicant withdrew the offer and requested that any further
consideration of the offer cease and that the Council proceed with its assessment of the Planning
Proposal.
Voluntary Planning Agreements
The EP&A Act sets out the system of planning agreements. Section 93F(1) provides that:
“a planning agreement is a voluntary agreement or other arrangement between a
planning authority and a developer who has sought a change to an environmental
planning instrument” or who has made a development application “under which the
developer is required to dedicate land free of cost, pay a monetary contribution, or
provide any other material public benefit…. to be used for a public purpose”.
A “public purpose” is defined to include “the provision of public amenities or public services,
affordable housing, transport or other infrastructure, the funding of recurrent expenditure relating to
the provision of public amenities or public services, affordable housing or transport, the monitoring of
planning impacts of development and the conservation or enhancement of the natural environment”.
Relevant strategic objectives with respect to the use of planning agreements, as contained in Council’s
Policy on Planning Agreements (2006), include:
(a) To provide an enhanced and more flexible development contributions system for the Council;
(b) To supplement or replace, as appropriate, the application of section 94 and section 94A of the
Act to development;
(c) – (d)…
(e) To lever planning benefits from development wherever appropriate;
(f) To adopt innovative and flexible approaches to the provision of infrastructure in a manner that
is consistent with relevant controls, policies and circumstances legally recognised as relevant
under Section 79C of the Environmental Planning and Assessment Act;
(g) To provide or upgrade infrastructure to appropriate levels that reflect and balance
environmental standards, community expectations and funding priorities;
(h) …

Without an offer of a VPA there is no mechanism to assist in addressing the additional demands and
improvements on the road and traffic infrastructure in the City Centre generated by the proposed
development.
As outlined above in Section 5.5, the Hurstville City Centre TMAP Report and Traffic Impact
Assessment Report both identify the road and traffic improvements required to support the proposed
development and future planning of the City Centre. The TMAP notes that these road works will need
to be funded by a mix of sources including State Government funding, Section 94 and VPAs.
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Council’s Section 94 Development Contributions Plan does not require contributions for roads and
traffic infrastructure (see section below). In this regard Council has sought VPAs with major Planning
Proposals and Development Applications which seek significant changes to the Hurstville LEP 2012,
to assist in addressing and contributing to road and infrastructure improvements in the City Centre.
The report to Council on 9 December 2015 on the draft Hurstville Employment Lands Study supports
a rezoning of the land to B4 Mixed Use however recommended that further work and studies be carried
out in relation to urban design, traffic and infrastructure as well as “a detailed economic assessment of
the legitimate value capture potential resulting from the uplift in land values from proposed changes to
zones and planning controls”. A land value capture assessment would assist in determining an
appropriate value for any potential VPA and the VPA would provide a mechanism for Council to
address the traffic demands of any future development of the site.
Section 94
Council’s Section 94 Development Contributions Plan 2012 only requires contributions for ‘open
space’ and ‘community facilities’ to be made in respect of the residential development. Contributions
are also levied for ‘deficient car parking’ and ‘open space/public domain works’ on non-residential
development in the commercial centres.
The section 94 Plan does not levy contributions for road and traffic management facilities because at
the time of preparing the Section 94 Plan there were no traffic studies or the Hurstville City Centre
TMAP Report (2013) to justify requiring contributions for such infrastructure. Since the adoption of the
Section 94 Plan, the Council adopted the Hurstville City Centre TMAP which has identified key traffic
and road works required in the City Centre. Additionally the proposed development and other proposed
developments in the City Centre were not anticipated at the time of preparing Council’s Section 94
Plan.
The current Section 94 Plan is therefore limited to the works identified in the Plan. The Section 94 Plan
would need to be reviewed using the recent traffic modelling and the TMAP Report to justify
contributions for roads and traffic infrastructure in the City Centre.
Therefore to ensure that Council has a mechanism to address the road and traffic infrastructure demands
and improvements required in the City Centre, it is recommended that Council either request a VPA be
entered into or that Council review the Section 94 Development Contributions Plan 2012.
A recommendation has been included which addresses the appropriate mechanisms available:
“THAT Council support an amendment to the Hurstville Local Environmental Plan 2012 for the site,
subject to an appropriate mechanism being available to assist in addressing the road and traffic
infrastructure improvements within the City Centre generated by the future development of the site,
including mechanisms such as:
1. Council entering into a Planning Agreement with the Applicant;

or alternately, if this mechanism is not available

2. Preparation of an amendment to the Hurstville Section 94 Development Contributions Plan 2012
to address road and traffic infrastructure within the City Centre.”
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5.7

Assessment of Applicant’s Planning Proposal Request

An assessment of the Planning Proposal request, including the advice provided by the St George DRP
and the Independent Urban Design Analysis prepared by GMU has been undertaken.
The components of the Planning Proposal request which are supported and have been included in the
recommended Planning Proposal (Section 6 below) are:
•

Zone Change: the proposed rezoning of the site to B4 Mixed Use is supported, and is
consistent with the recommendations of the draft Employment Lands Study considered in a
separate Council Report (9 December 2015), and discussed in Section 4.1 of this report;

•

FSR Increase: An increase in the Floor Space Ratio from 0.6:1 and 1:1 to 2.5:1 across the
site is recommended. The recommended FSR is discussed further below.

The maximum floor space ratio requested by the Applicant of 3.5:1 (Site A) and 1.5:1 (Site B) is not
supported. These controls are not considered to have been properly justified and have not been
supported by the St George DRP (in its three (3) considerations of the Planning Proposal request). An
alternative base FSR of 2.5:1 is recommended to apply across the site (see Section 6.2.1 of this report
for detail).

•

Building Height Increase: An increase in the Height of Buildings on the site from 9m and
10m to a mix of 40m on land towards the Forest Road and Durham Street intersection and 18m
along Roberts Lane is recommended.

The maximum building height requested by the Applicant of 65m (Site A) and 25m (Site B) has not
been supported by the St George DRP (in its three (3) considerations of the Planning Proposal request).
These controls are not considered to have been properly justified. The issues raised by the St George
DRP to improve the proposal and built form outcomes for the site and surrounds have not been
sufficiently addressed and incorporated into the amended Planning Proposal request. In particular, the
increase in the maximum building height to 65 metres across the majority of the subject site does not
respond positively to the scale of the low density residential development to the north and east. Based
on advice from both the St George DRP (see Appendix 4.1) and independent Urban Design Analysis
(Appendix 4.2) the maximum building heights requested are not supported.

•

Bonus FSR Incentive for Hotel Development: the use of a bonus floor space ratio incentive
to encourage the provision of “hotel or motel accommodation” on the Subject Site is also
supported to encourage both tourism and business accommodation in the Hurstville City Centre
and provide employment on the site. The use of a bonus floor space ratio incentive is supported
only for “hotel or motel accommodation” on the site as this will support additional employment
and new tourist and visitor accommodation within Hurstville City Centre. The bonus floor
space requested in the Applicant’s Planning Proposal for the other land uses (including
“community facilities”, “child care centres”, “recreation facilities (indoor)”, “public roads”,
“drainage or flood mitigation works”) is not supported. These land uses are permissible with
consent in the B4 Mixed Use Zone and an incentive clause is not required. The amount of bonus
floor space ratio available for “hotel or motel accommodation” will be 1.5:1.

•

Introduction of a Building Height Incentive for Hotel Development: In association with to
the FSR bonus incentive, it is also recommended that a building height incentive be included
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for the provision of “hotel or motel accommodation” on the Subject Site. This will allow for an
additional 25 metres of building height to be used for the purpose of “hotel or motel
accommodation” allowing for a tower on the site up to a maximum of 65 metres. While this is
inconsistent with the maximum building height recommended by the St George DRP
(Appendix 4.1) and independent Urban Design advice from GMU (Appendix 4.2), as the
development of a hotel in the Hurstville City Centre is anticipated to provide significant
economic and employment benefits (as demonstrated by the reports prepared by Hill PDA at
Appendix 1.2 and 1.3), this outcome is considered acceptable.

These proposed changes to the Hurstville LEP 2012 are considered in detail in the Planning Proposal
recommendation in Section 6 below.
The following components of the Planning Proposal request are not supported:
•

•

6.

Site A and Site B: The rationale for the separation of the Subject Site into two distinct parts;
Site A (measuring approximately 10,276m2) and Site B (measuring approximately 3,794m2),
and the disparity between the maximum building heights and maximum floor space ratios
requested for Site A and Site B, has not been justified on planning grounds. The significant
difference in planning controls requested between Site A and Site B is not supported. The built
form outcome this arrangement would result in is undesirable as the land on Site B would be
dominated by the development on Site A. Further, the principle development standards should
allow for a transition in built form scale across the site, from the higher density development in
the Hurstville City Centre and nearer to the railway line to the south and west, to the lower scale
residential development to the north and east as demonstrated in the two (2) maximum building
heights recommended for the site: 40m for the majority of the site and 18m along Roberts Lane
adjacent to the R2 Low Density Residential zoned land. Dividing the building heights on the
site is consistent with comments provided by the St George DRP (Appendix 4.1) and
independent Urban Design work undertaken by GMU (Appendix 4.2). Further explanation on
the recommended building heights and division of the site is contained in Section 6.2.1 of this
report.
Contamination: The Preliminary Site Investigation (contamination assessment) prepared for
the site must address the entire Subject Site, not only Site A. It is noted that the report states
“that potential contamination exists at the site” and that “a number of existing and former land
uses may have impacted the site soils and underlying groundwater”. The recommended
Detailed Site Investigation must be undertaken to inform the rezoning of the Subject Site. It is
not acceptable, and is inconsistent with the provisions of SEPP 55, to have the extent of any
contamination on the site left unknown until after the site is rezoned and dealt with at the DA
Stage.
THE PLANNING PROPOSAL

The Planning Proposal has been assessed under relevant sections of the Environmental Planning and
Assessment Act, 1979 and Regulation, 2000 and the following advisory documents prepared by the
Department of Planning and Environment:

•
•

“A guide to preparing planning proposals” (October 2012); and
“A guide to preparing local environmental plans” (April 2013).

This Section sets out the proposed amendments to Hurstville LEP 2012 that are supported and the
appropriate maximum buildings heights and maximum floor space ratios for the site.
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The assessment includes a review of the strategic planning framework and site-specific impacts of the
proposed zoning change and increases in the maximum building height and maximum FSR as listed
below:
•

A Plan for Growing Sydney (Metropolitan Strategy);

•

Draft South Subregional Strategy;

•

Hurstville Local Environmental Plan 2012;

•

State Environmental Planning Policies;

•

Ministerial Section 117 Directions;

•

Environmental, Social and Economic Impacts; and

•

Services and Infrastructure.

Section 55 of the Environmental Planning and Assessment Act 1979 outlines that a planning proposal
must explain the intended effect and justification for making the proposed instrument and must include
the following components:
•

A statement of the objectives and intended outcomes of the proposed instrument (Part 1);

•

An explanation of the provisions that are to be included in the proposed instrument (Part 2);

•

The justification for those objectives, outcomes and the process for their implementation
(including whether the proposed instrument will comply with relevant directions under section
117) (Part 3);

•

Maps, where relevant, to identify the intent of the planning proposal and the area to which it
applies (Part 4); and

•

Details of community consultation that is to be undertaken before consideration is given to
the making of the proposed instrument (Part 5).

Parts 1 – 5 below address the information requirements identified in Section 55 of the Act for the
assessment of the Planning Proposal.
6.1

Part 1 – Objectives and Intended Outcomes

The objective of the Planning Proposal is to:
•

Ensure that the light industrial and low density residential zoned site is rezoned to allow for
a range of commercial, residential, community and tourism land uses within a mixed use zone
that will provide employment, housing and tourism opportunities for Hurstville and will benefit
from the proximity of the site to the Hurstville City Centre and public transport services.

The intended outcomes of the Planning Proposal are to:
•

To rezone the site from IN2 Light Industrial and part R2 Low Density Residential zoning to
a B4 Mixed Use zoning which is compatible with the adjoining land and takes advantage of the
proximity of the site to the Hurstville City Centre and a range of public transport options;
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•

To increase the Floor Space Ratio on the site from 0.6:1 and 1:1 to 2.5:1;

•

To increase the Height of Buildings on the site from 9m and 10m to 40m and 18m;

•

To encourage the provision of “hotel and motel accommodation” within close proximity to
the Hurstville City Centre through the inclusion of a bonus Height of Buildings incentive
subclause (Clause 4.3) and bonus FSR incentive subclause (Clause 4.4);

•

To ensure that employment land uses continue to be developed on the site by requiring a
minimum non-residential land use FSR of 0.5:1, consistent with the recommendations of the
draft Hurstville Employment Lands Study; and

•

To retain the heritage protection for the existing heritage item at No.116 Durham Street,
Hurstville (Hurstville Scout Hall).

6.2

Part 2 – Explanation of Provisions

6.2.1 Proposed amendments to Hurstville LEP 2012
The proposed intended outcomes described in Part 1 above, will be achieved by amending the Hurstville
LEP 2012 as follows:
Land Zoning
•

Amending the Land Zoning Map (Sheet LZN_008B) in relation to the Subject Site to change
the zoning of the site from IN2 Light Industrial and R2 Low Density Residential to B4 Mixed
Use (refer Proposed Land Zoning Map in Appendix 2).

Building Height
•
•

Amending the Height of Buildings Map (Sheet HOB_008B) to amend the maximum building
height on the Subject Site to 40m and 18m;
Insert subclause 4.3(2A) Exceptions to Building Heights to introduce a Building Height
incentive of 25m additional building height for the purpose of “hotel or motel accommodation”
and identify the site in the Height of Buildings Map (Sheet HOB_008B). The proposed clause
wording as follows:
“4.3 Height of Buildings
(2A) Despite subclause (2), development consent may be granted to a building on
land having a height exceeding the height shown for the land on Area 1 as
shown on the Height of Buildings Map by not more than 25 metres if the
consent authority is satisfied that the additional building height is associated
with the following land use:
(a)

hotel or motel accommodation.”
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Figure 13: Recommended Maximum Height of Buildings
Floor Space Ratio
•

Amending the Floor Space Ratio Map (Sheet FSR_008B) to amend the maximum floor space
ratio on the Subject Site to 2.5:1;

•

Amend Clause 4.4 Floor Space Ratio (see detail below) to introduce a FSR incentive of 1.5:1
for the Subject Site for “hotel or motel accommodation” and identify the site of the FSR
incentive on the Floor Space Ratio Map (Sheet FSR_008B). The proposed clause wording as
follows:
“(2A) Despite subclause (2), the floor space ratio for development on land identified
as “Area 1” on the Floor Space Ration Map may exceed the floor space ratio
shown on the land on the Floor Space Ratio Map by 1.5:1 if the development
is for the purposes of “hotel or motel accommodation.”

Amend Clause 4.4A (Exceptions to floor space ratio) to require a minimum non-residential floor space
ratio of at least 0.5:1 on the subject site, consistent with the recommendation of the draft Hurstville
Employment Lands Study.

E19/0569/AS-10-004/PR-0005

Nl~ximum Floor Sp{l;oe Ratio (n:1)

I

F

IU

[[] 1

I

s

I u

I 2·5

[TI

u

lu

Figure 14: Recommended Maximum Floor Space Ratio
6.3

Part 3 – Justification

6.3.1 Section A – Need for the planning proposal
Is the planning proposal a result of any strategic study or report?
No. The Planning Proposal has been initiated by a request by Dickson Rothschild. A summary of the
Planning Proposal request, and an assessment of the proposed changes to the land use zone and principal
development standards (maximum building height and maximum floor space ratio) requested by the
Applicant has been considered in Section 5 above.
However, prior to receiving the Planning Proposal request Council had commissioned (September
2014) the preparation of an Employment Lands Study to consider all industrial areas (i.e. lands zoned
IN2 Light Industrial) and commercial centres (i.e. lands zoned B1 Neighbourhood Centre and B2 Local
Centre) in the Hurstville LEP 2012. The draft Employment Lands Study has been prepared by
consultants Jones Lang LaSalle and SJB Planning and provides:
•
A detailed land use survey and analysis of the strengths, weaknesses and opportunities of the
employment lands;
•
•
•

A market assessment;
A review of the NSW State Government’s employment targets; and
A review of the effectiveness of the existing planning controls.

The draft Study provides a draft Industrial Lands Strategy and Commercial Lands Strategy which
recommends planning controls for the employment lands. The draft Study is to be presented to Council
in two (2) stages (Stage 1: Industrial Lands and Stage 2: Commercial Lands) to encourage effective
community consultation of the strategies and as further urban design work is currently being undertaken
on the commercial lands.
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Stage 1: Industrial Lands preliminary planning control recommendations were presented the Council
Meeting of 9 December 2015 (Report No.CCL1057-15). Council “Resolved that the matter be deferred
for further consideration”.
The draft Employment Lands Study presented to the Council Meeting of 9 December 2015 considered
the Subject Site (currently zoned IN2 Light Industrial) which it referred to as “Hurstville East – Durham
Street” and recommended that the Subject Site (including the portion of R2 Low Density Residential
land) be rezoned to B4 Mixed Use. The draft Study also recommended a maximum FSR of 2.5:1 (with
a minimum 0.5:1 non-residential floor space requirement) and a maximum building height ranging from
30 metres and 23 metres (along the R2 Low Density Residential zone interface with Roberts Lane).
Is the planning proposal the best means of achieving the objectives or intended outcomes, or is there
a better way?
The Planning Proposal is the best means of achieving the objectives and intended outcomes as a change
in the land zoning to B4 Mixed Use zoning will allow for the redevelopment of the Subject Site for a
range of land uses (including commercial, residential and hotel or motel accommodation) on a site with
good access to the facilities and services and public transport options available in the Hurstville City
Centre. In addition, as discussed above the change of zone requested through the Planning Proposal is
consistent with the recommendations of the draft Hurstville Employment Lands Strategy.
The changes to the maximum building height and maximum floor space ratio development standards
for the Subject Site have been informed by the advice provided by the St George DRP and the
independent Urban Design Report being commissioned by Council in association with the draft
Employment Lands Study. The recommended height range within the site addresses the sites proximity
to the Hurstville City Centre while providing a transition in height to the lower scale adjoining
residential area.
The amendment to Clause 4.3 Height of Buildings and Clause 4.4 Floor Space Ratio through the
inclusion of a bonus building height and FSR subclause for development for “hotel or motel
accommodation” will also provide an incentive to provide development for tourist accommodation on
the Subject Site in the form of “hotel or motel accommodation” (as detailed in the Planning Proposal
request submitted by Dickson Rothschild).
6.3.2 Section B – Relationship to Strategic Framework
Is the planning proposal consistent with the objectives and actions of the applicable regional or subregional strategy (including A Plan for Growing Sydney and exhibited draft South Subregional
Strategy)?
A Plan for Growing Sydney (Metropolitan Strategy)
The Planning Proposal request is broadly consistent with the aims of A Plan for Growing Sydney. A
Plan for Growing Sydney sets out 664,000 new homes will be required in the Sydney Metropolitan
region by 2031. The proposal will contribute toward this in an area close to existing transport
infrastructure and services. The proposal will also contribute to reinforcing the status of Hurstville as a
Strategic Centre.

Draft South Subregional Strategy
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The draft South Subregional Strategy (2007) includes key directions and strategies for economy and
employment, centres and corridors, housing and transport which are relevant to this Planning Proposal.
In relation to economy and employment, the key directions include:
•

Retain strategic employment lands including those required for utilities and local services.

•

Strengthen the commercial centre of Hurstville.

The Subject Site is identified in the draft South Subregional Strategy (Employment Lands Schedule) as
a Category 1 Employment Land which is “to be retained for industrial purposes”. The draft Strategy
notes that:
“(39) Hurstville (Local Industry and Urban Services)
Small triangular precinct approximately 1.3ha in size is located between Durham Street, Roberts
Lane and Forest Road. The area is located in close proximity to the city centre and provides an
area of Local Industry and Urban Services such as car repairs. The zoning for this precinct should
be retained to ensure service for the local community close to the Major Centre is maintained”.
The draft Strategy also notes that “while the draft Employment Lands Schedules may provide some
context, any proposal to rezone existing industrial zoned land will be subject to detailed investigation.
Existing Section 117 Directions in relation to Industrial Zones apply to any proposed rezoning, which
will require the agreement of the Director General of the Department of Planning and Environment,
need to be justified via an environmental study and be in accordance with the relevant Regional Strategy
or Subregional Strategy”. Consideration of the Planning Proposal’s inconsistency with the s117
Ministerial Direction is provided below.
The suitability of the existing IN2 Light Industrial zone on the Subject Site has been considered in the
draft Hurstville Employment Lands Study which is currently under consideration by Council.
South District Studies
The Department of Planning and Environment recently released studies on the South District (includes
the Council Areas of Hurstville, Canterbury, Kogarah, Rockdale and Sutherland) which inform the
District Plan currently under preparation.
South District – Demographic and Economic Characteristics
This study provides a general summary of the demographic and economic characteristics of the South
District including projected populations, household types and employment information. It is projected
that the total number of households in the South District will reach 284,900 by 2031, an increase of
around 62,800 from 2011.
South District – Local Planning Summaries
This study provides a summary of the local planning issues in each Council Area, including that the
Hurstville Employment Land Study is currently under preparation.
In relation to centres and corridors, the key directions include:

•

Strengthen Hurstville’s Commercial Centre
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The Subject Site is located just within the Hurstville Major Centre as identified in the draft Strategy. It
is recommended that as part of the recommended zoning change to B4 Mixed Use, that the site is
included in the Hurstville City Centre boundary, including amendments to the Hurstville DCP No.2 –
Hurstville City Centre and Hurstville Section 94 Development Contributions Plan 2012.
Is the planning proposal consistent with a council’s local strategy or other local strategic plan?
As discussed previously, the local strategy relevant to the proposal is the draft Hurstville Employment
Lands Study which is currently under consideration by Council. The rezoning of the site to B4 Mixed
Use is consistent with the preliminary recommendations for industrial land which was reported to the 9
December 2015 Council Meeting.
Hurstville City Centre Concept Masterplan (2004)
The Hurstville City Centre Concept Masterplan prepared in 2004 identifies the subject site as having
potential for redevelopment as homemaker showrooms.
Is the planning proposal consistent with applicable State Environmental Planning Policies?
A checklist of all State Environmental Planning Policies (“SEPPs”) is provided in Appendix 3. The
following SEPPs are relevant for this Planning Proposal and are considered below.
•
•
•
•
•

SEPP 32 – Urban Consolidation
SEPP 65 – Design Quality of Residential Apartment Development
SEPP (Infrastructure) 2007
SEPP 55 – Remediation of Land
SEPP (State and Regional Development)

SEPP 32 – Urban Consolidation
The Planning Proposal is consistent with SEPP 32 – Urban Consolidation in that the rezoning would
allow for the orderly and economic development of the Subject Site. The site is well positioned, close
to public transport, the Hurstville City Centre and existing social infrastructure including schools and
public open space.
As noted above, the preliminary recommendation of the draft Hurstville Employment Lands Study is
that a rezoning should be considered for the subject site from IN2 Light Industrial to B4 Mixed Use.
SEPP 65 – Design Quality of Residential Apartment Development
As noted above in Section 5.2, the St George DRP has considered the Planning Proposal request, and
provided an assessment against the Design Quality Principles in SEPP 65 – Design Quality of
Residential Apartment Development on three (3) occasions. The St George DRP did not support the
urban design outcomes of the Planning Proposal for the following reasons:
•

The Urban Design Study does not consider the range of possible built form options for the
site. In particular design options that compare a range of densities, building typologies and uses,
and heights;

•

The DRP generally considers that taller building heights may be appropriate along Durham
Street which responds to the East Quarter development across the road. However, the
northernmost building should be no taller than 6-7 storeys to enable transitioning to the north;
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•

Building heights on the site should support the Gateway function of East Quarter rather than
compete with it;

•

The site planning and proposed rezoning of the site into two parts (Site A and Site B) appears
to respond to planning constraints and existing site ownerships and be driven by planning risk
mitigation rather than arising from any considered design analysis.

The minutes of the St George DRP meeting on 19 January 2016 are attached at Appendix 4.1.
State Environmental Planning Policy No.55 – Remediation of Land
State Environmental Planning Policy No.55 – Remediation of Land (“SEPP 55”) requires that
contamination and remediation is considered in a proposal to rezone land. Clause 6 requires that Council
consider:
•
•
•

Whether the land is contaminated;
If the land is contaminated, Council is satisfied that the land is suitable in its contaminated
state (or will be suitable after remediation) for all the land uses permitted in the proposed zone;
If the land requires remediation to be made suitable for all the land uses permitted in the
proposed zone, the Council is satisfied that the land will be so remediated before the land is
used for that purpose.

The “Managing Land Contamination – Planning Guidelines SEPP 55 – Remediation of Land” states
that for rezoning to residential use, it would not be appropriate to proceed with the rezoning unless the
land was proven suitable for that development or it could be demonstrated that the land can, and will
be, remediated to make the land suitable.
A Preliminary Site Investigation (27 August 2015) prepared by Environmental Investigations was
submitted on 31 August 2015. A copy of the report is provided in Appendix 1.
The key findings of the Preliminary Site Investigation include:
•

•
•

Site history review indicated that the historical use of the site was predominantly commercial
and industrial from the 1930s and records suggest some commercial/industrial operations of
high contaminating potential had occurred on the site including bus depots, glaziers, mechanical
workshops, service station, dry cleaning, electrical repair and maintenance.
Search of WorkCover NSW records found the presence of two (2) underground storage tanks
(UST) at 71 Forest Road and one (1) UST at 61-65 Forest Road. All three (3) USTs were
registered for petrol storage.
Search through the record of notices for contaminated land indicated that the site and lands
in the vicinity were free of statutory notices issued by the NSW EPA/OEH. The site or lands in
its vicinity was not identified on the List of NSW contaminated sites notified to the EPA, or the
POEO public register, except a POEO licence was issued to 95 Forest Road (premises now
redeveloped into a mixed commercial and residential).

A conceptual site model (CSM), and subsequently a qualitative risk assessment was derived for the site
in the Preliminary Site Investigation. The CSM identified potential contaminating sources that may
occur at the site and evaluated the likelihood for relevant exposure pathways to be completed during
and after the proposed development. The risk assessment was then conducted with respect to the
proposed development, which involves a more sensitive land use (i.e. residential with minimal
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opportunities for soil access) than the existing commercial and industrial uses on the majority of the
site. The risk assessment identified a medium to high contamination risk for the site.
The Preliminary Site Investigation concluded that:
“Based on the findings from this PSI, and with considerations given to the Statement of
Limitations (Section 8), Environmental Investigations concludes that potential
contamination exists at the site. A number of existing and former land uses may have
impacted the site soils and underlying groundwater. While the actual type and extent of
any potential contamination has not been determined, the current condition of site soil
and groundwater would not prevent the rezoning of the site to B4 Mixed Use.
The suitability of the site for the proposed mixed commercial and residential
development, however, should be assessed to determine the extent of any contamination
of the soil and groundwater and to quantify any potential risks to human health and the
environment. Any contamination identified can be managed by the SEPP 55 –
Remediation of Land process.
Environmental Investigations recommends that a Detailed Site Investigation (DSI),
incorporating a soil and groundwater sampling program, a hazardous materials survey
and a preliminary landfill gas monitoring program, to quantitatively assess soil and
groundwater at the site. Due considerations should be given to potential on-site and offsite contaminating sources, as well as identified data gaps and property access, when
designing and carrying out of the detailed site investigation.”
The Preliminary Site Investigation identified the following investigation constraints “as owners
consents for accessing records held by government authorities (i.e. Hurstville City Council and
WorkCover NSW) could not be obtained by the Client at the time of investigation, the search through
historical council records and WorkCover database on following properties was not conducted: 53
Forest Road, 108-122A Durham Street and 9 Roberts Lane, Hurstville”. No site inspections were
conducted within these properties. The Preliminary Site Investigation also noted a number of data gaps
(Section 5.5) which would warrant closure by further investigations.
The Preliminary Site Investigation recommended that:
“Environmental Investigations concludes that there is potential for contamination to be
present on site from the possible sources described in Section 4.1 (Potential
Contamination Sources) and recommends that a Detailed Site Investigation (DSI),
incorporating a soil and groundwater sampling program, a hazardous materials survey
and a preliminary landfill gas monitoring program, to quantitatively assess soil and
groundwater at the site. Due considerations should be given to potential on-site and offsite contaminating sources, as well as identified data gaps and property access, when
designing and carrying out of the detailed site investigation”.

The Planning Proposal documentation (Dickson Rothschild, February 2016) notes that the findings of
the Preliminary Site Investigation should not prevent the rezoning of the site from IN2 Light Industrial
to B4 Mixed Used and that the recommendations of the report can be dealt with at the DA Stage.

However, given the Preliminary Site Investigation findings that there is a medium to high contamination
risk for the site, and the recommendation that a Detailed Site Investigation be undertaken, it is essential
that these investigations be undertaken (including for all properties within the Subject Site) prior to any
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change in land zoning. It is recommended that if the Planning Proposal proceeds to Gateway that the
Department of Planning and Environment be requested to require as a condition that detailed
investigations of the site are undertaken in accordance with SEPP 55 and “Managing Land
Contamination – Planning Guidelines SEPP 55 – Remediation of Land”. This is to ensure that the land
is suitable for all of the land uses permissible in the proposed B4 Mixed Use zone. If the site is
contaminated and requires remediation, a Stage 3 Site Remedial Action Plan and Site Audit will be
required. The cost of these investigations and studies should be fully borne by the Applicant and not by
Hurstville City Council.
It is not acceptable, and is inconsistent with the provisions of SEPP 55, to have the extent of any
contamination on the site left unknown until after the site is rezoned and dealt with at the DA Stage.
Is the planning proposal consistent with applicable Ministerial Directions (s.117 Directions)?
Ministerial Direction (Section 117 Directions)
A checklist of the Planning Proposal’s consistency with the full set of Section 117 Ministerial Directions
is included in Appendix 3. The Directions that are relevant to the Planning Proposal are:
•
•
•
•
•
•

Direction 1.1 – Business and Industrial Zones
Direction 2.3 – Heritage Conservation
Direction 3.1 – Residential Zones
Direction 3.4 – Integrating Land Use and Transport
Direction 6.3 – Site Specific Provisions
Direction 7.1 – Implementation of A Plan for Growing Sydney

Direction 1.1 – Business and Industrial Zones
The objectives of Direction 1.1 – Business and Industrial Zones are:
a) Encourage employment growth in suitable locations,
b) Protect employment land in business and industrial zones, and
c) Support the viability of identified strategic centres.
The Planning Proposal request includes an Economic Analysis Prepared by Hill PDA (see Appendix
1.2). This report provides detailed discussion of the proposal in relation to S.117 Direction 1.1 Business
and Industrial Zones. Through this analysis, it finds that the proposal is broadly consistent with the
objectives of the Direction for the following reasons:
•
The proposed mix of land uses will see an increase in the floor area of employment generating
uses, the number of jobs on the site and the Gross Domestic Product (GDP) generated by the site; and
•

The site is isolated from other industrial uses while surrounding residential development and
road networks means the site is not well suited to industrial development.

As noted in Section 4 of this report, the Preliminary recommendations for industrial land of the
Hurstville Employment Lands Study (ELS) (as reported to Council on 9 December 2015), include that
the subject site is suitable to be considered for a rezoning IN2 Light Industrial to B4 Mixed Use. In
summary, the ELS found “the area (Hurstville East, Durham Street/Forest Road industrial area)
should be rezoned to a B4 Mixed use zoning. This rezoning will assist in better leveraging off the railway
infrastructure and proximity to the Hurstville City Centre. The use of the B4 Mixed use zone is
considered appropriate as the area effectively acts as an extension of the Hurstville City Centre and if
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necessary the City Centre boundary could be redefined to include this portion of B4 Mixed Use zoned
land.”
The draft Study also recommends that a minimum non-residential floor space requirement of 0.5:1 be
applied to ensure a continuation of employment generating uses on the site.
Direction 2.3 – Heritage Conservation
The Direction 2.3 – Heritage Conservation sets out the following objective:
1) The objective of this direction is to conserve items, areas, objects and places of environmental
heritage significance and indigenous heritage significance.
The Planning Proposal request includes an Assessment of Heritage Significance prepared by Rappoport
Conservation Architects and Heritage Consultants (refer Appendix 1.6). In summary, the report finds
the Heritage Item should be retained for its “historical, associational, aesthetic, social, rarity and
representative significance. The building is associated with the prominent Scouts organisation and the
civic development of the Hurstville community. It is a distinct example of buildings of this period and
type.”
No change to the listing of the heritage item at 116 Durham St, Hurstville (Hurstville Scout Hall) is
proposed.
Direction 3.1 – Residential Zones
The objectives of Direction 3.1 – Residential Zones are:
a) To encourage a variety and choice of housing types to provide for existing and future housing
needs,
b) To make efficient use of existing infrastructure and services and ensure that new housing has
appropriate access to infrastructure and services, and
c) To minimise the impact of residential development on the environment and resource lands.
While not proposing the rezoning of the site to a residential zone, the B4 Mixed Use Zone will allow a
greater provision of housing in an existing urban area, improve housing choice, and increase the
efficiency of existing infrastructure, services and amenities. The relationship between the Planning
Proposal and existing infrastructure, in particular traffic infrastructure, is discussed further below in
relation to Direction 3.4.
Direction 3.4 – Integrating Land Use and Transport
The objectives of Direction 3.4 – Integrating Land Use and Transport is to ensure that urban structures,
building forms, land use locations, development designs, subdivision and street layouts achieve the
following planning objectives:
a) Improving access to housing, jobs and services by walking, cycling and public transport, and
b) Increasing the choice of available transport and reducing dependence on cars, and
c) Reducing travel demand including the number of trips generated by development and the
distances travelled, especially by car, and
d) Supporting the efficient and viable operation of public transport services, and
e) Providing for the efficient movement of freight.
The Planning Proposal is consistent with Direction 3.4 as it would allow for additional housing in a
location with good access to the facilities within the Hurstville City Centre, in particular public
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transport. Additional housing in this location will ease traffic demand on the Sydney road network
generally when compared with additional housing in a less accessible location.
The Applicant was advised of issues raised by Council’s Manager Infrastructure Planning in a letter
from Council dated 9 August 2015. All issues raised were addressed in the revised Traffic Impact
Assessment submitted in 1 March 2016 with the exception of consideration of access points to the site.
In particular, a number of access points are proposed to the site (see Figure 15) and consideration needs
to be given to the potential for any conflict between traffic accessing the site on Durham Street and
traffic accessing the East Quarter site opposite. It is recommended that access points must be clearly
indicated in future site specific DCP provisions.

SITES

SITEA

Figure 15: Potential Site Access (Source: Traffic Impact Assessment, Mott McDonald)
Direction 6.3 – Site Specific Provisions
Direction 6.3 aims to discourage unnecessarily restrictive site specific planning controls. The Planning
Proposal includes a maximum building height and floor space incentive for “hotel and motel
accommodation” (Clause 4.3 and Clause 4.4). This is not unnecessarily restrictive as it is only to
encourage the provision of “hotel and motel accommodation” on the site. The full range of other land
uses allowed in the B4 Mixed Use zone will also be permitted on the site. It is also recommended that
Clause 4.4A be amended to require a minimum non-residential floor space of 0.5:1 on the site. This is
necessary to ensure employment uses continue on the site as it transitions from an industrial (IN2 Light
Industrial) to a business zone (B4 Mixed Use).
Direction 7.1 – Implementation of A Plan for Growing Sydney

E19/0569/AS-10-004/PR-0005

The proposal is consistent with Direction 7.1. The rezoning of the site to B4 Mixed Use will allow for
a mix of uses on a site with good access to services and transport. It will also support the role of the
Hurstville Strategic Centre.
6.3.3 Section C – Environmental, Social and Economic Impact
Is there any likelihood that critical habitat or threatened species, populations or ecological
communities, or their habitats, will be adversely affected as a result of the proposal?
No. There is no likelihood that critical habitat or threatened species, population or ecological
communities, or their habitat will be adversely affected.
Are there any other likely environmental effects as a result of the planning proposal and how are they
proposed to be managed?
As discussed above in relation to SEPP No.55 – Remediation of Land, the preliminary site investigation
report commissioned by the applicant has identified that there may be land contamination on the site.
Further work is required to determine the extent of any contamination and the steps needed to remediate
the site in accordance with SEPP No.55.
Has the planning proposal adequately addressed any social and economic effects?
The Planning Proposal request includes an Economic Assessment prepared by Hill PDA. This report
makes the case that the IN2 Light Industrial zone is no longer suitable for the site for the following
reasons:
•

Lack of developable area for industrial uses due to the precincts small size of 1.4ha.

•

Lack of accessibility to highways while adjoining residential uses limit heavy vehicle
movements.

•

The small scale of the precinct (around 1.4ha) means there is limited opportunity to enjoy the
benefits of agglomeration of industrial land uses on the site (the clustering of similar businesses
as a means to enjoy some of the economies of scale usually reserved for large firms).

•

The surrounding residential and educational land uses place stringent requirements on the
types of industrial uses which could locate in the precinct.

It is agreed that there are sound reasons to conclude that the IN2 Light Industrial zone is no longer
suitable for the site in this location. A change of zone to B4 Mixed Use to allow for a range of other
employment generating uses along with some residential is supported.
Based on the mix of uses set out in the Development Concept Plan for the site, an increase in
employment from 83 to 303 jobs is identified. A component of the proposed development is a 150 room
hotel with a GFA of 9,674m2 and an estimated 128 jobs. An assessment of the viability of the hotel
component has been prepared by Hill PDA (see Appendix 1) and concludes that the site is suitable to
accommodate a hotel of the scale proposed for the following reasons:
•
•
•
•
•

Modest growth in domestic tourism;
Strong growth in international tourism, particularly from China;
Declining Australian dollar which makes Australia more price competitive for international
tourists;
Strong growth in the number of tourists staying in hotels and hotel night stays across Sydney;
From the above increasing hotel performance as measured by occupancy rates that reaching
an all-time high;
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•
•

A rise in room rates and an overall improvement in the feasibility of hotels; and
Recognition of Hurstville as a viable and more price competitive option to Sydney CBD but
with strong locational attributes including express train services, a major regional Westfield
shopping centre and Chinatown.

A Social Impact Assessment prepared by Hill PDA (see Appendix 1) has also been submitted with the
Planning Proposal. In considering the impact on housing choice and affordability, the proposal is
identified as contributing to housing choice by providing smaller dwelling types suited to the needs of
the current and future population of the area. Housing affordability is addressed by the proposal adding
to the supply of new dwellings.
Consultation with public authorities, including the Department of Education, will be undertaken as a
part of any future public exhibition.
6.3.4 Section D – State and Commonwealth Interests
Is there adequate public infrastructure for the planning proposal?
As noted above, public authorities will be consulted as part of any future public exhibition, including
public transport and road authorities, education and service suppliers. As previously noted, the traffic
impacts and pedestrian and streetscape impacts of the proposal should be considered through a
Voluntary Planning Agreement (refer to Section 5.6).
What are the views of State and Commonwealth public authorities consulted in accordance with the
Gateway determination?
State and Commonwealth public authorities will be consulted following the outcomes, and in line with
any recommendations, of the Gateway Determination.
6.4

Part 4 – Mapping

The following maps have been prepared, consistent with the “Standard Technical Requirements for
LEP Maps” and identify the Subject Site and the proposed land use zone and recommended
development standards, including:
•

Land subject to the Planning Proposal;

•

Proposed land use zone;

•

Recommended Floor Space Ratio; and

•

Recommended Height of Buildings.

The full set of maps showing the proposed changes is included in Appendix 2.
The current land use zone and principal development standards (maximum building height and
maximum floor space ratio) maps are provided Section 2.3 of the report.
6.5

Part 5 – Community Consultation

If the Planning Proposal is supported by Council it will be sent to the Department of Planning and
Environment for a Gateway Determination. If a Gateway Determination is issued, and subject to its
conditions, it is anticipated that the Planning Proposal will be exhibited for a period of twenty eight
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(28) days in accordance with the provisions of the Environmental Planning and Assessment Act, 1979
and Regulation, 2000 and any requirements of the Gateway Determination.
Exhibition material, including explanatory information, land to which the Planning Proposal applies,
description of the objectives and intended outcomes, copy of the Planning Proposal and relevant maps
will be available for viewing during the exhibition period on Council’s website and hard copies
available at Council offices and libraries.
Notification of the public exhibition will be through:
•

Newspaper advertisement in The St George and Sutherland Shire Leader;

•

Exhibition notice on Council’s website;

•

Notices in Council offices and libraries;

•

6.6

Letters to State and Commonwealth Government agencies identified in the Gateway
Determination;

•

Letters to all landowners in the subject site; and

•

Letters to adjoining landowners (in accordance with Council’s Notification Procedures).

Part 6 – Project Timeline

The anticipated project timeline for completion of the Planning Proposal is shown below:
Task
Lodgement of Planning Proposal request Dickson
Rothschild.
Submission of revised Planning Proposal (subject of this
assessment)
Reporting to Council on Planning Proposal
Letter advising all landowners of Council’s decision
Anticipated commencement date (date of Gateway
determination)
Anticipated timeframe for the completion of required
technical information
Timeframe for government agency consultation (pre and
post exhibition as required by Gateway determination)
Commencement and completion dates for public exhibition
period (twenty eight (28) days)
Dates for public hearing (if required)
Timeframe for consideration of submissions
Timeframe for the consideration by Council of a proposal
post exhibition
Date of submission to the Department to finalise the LEP

NEXT STEPS
Support Planning Proposal

Anticipated Timeframe
12 June 2015
1 March 2016
20 April 2016 (this Report)
Week of 26 April 2016
Early July 2016
Late July – Early August 2016
Early July 2016
August 2016
N/A
September 2016
October 2016
October/November 2016
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If Council resolves to support the Planning Proposal and send the Planning Proposal to the Department
of Planning and Environment for consideration.
Once the Planning Proposal is submitted to the Department, the Proposal will be assessed and a
recommendation made to the Minister (or delegate) as to whether there is merit in the proposal
proceeding and if so, whether any conditions should be attached to the Proposal to ensure progresses.
If it is determined that a proposal should proceed, the Minister (or delegate) will issue a Gateway
Determination and the matter will be returned to Council to finalise in accordance with any conditions
imposed by the Gateway Determination.
Pre-Gateway Review
If Council does not support the Planning Proposal, the Applicant has the opportunity to request a preGateway Review by the Department of Planning and Environment. An applicant has forty (40) days
from the date of the notification of Council’s decision to request the review.
The Department will notify Council of an applicant’s request for a review if it is confirmed to be eligible
and complete. The Council will have twenty one (21) days to provide a response in relation to why the
original request to Council was not supported. The Department will review the Proposal and the
Secretary will make the final decision whether the Planning Proposal proceeds to Gateway.
Video
For video of Durham Street frontage click here
For video of Forest Road frontage click here
Appendices
For appendices to this report click here

APPENDICES
Appendix
View1
Appendix
View2

Company Extract - Dickson Rothschild - Planning Proposal - 53 - 75 Forest
Rd and 108 - 126 Durham St and 9 Roberts Lane Hurstville (Confidential)
Company Extract - One Capital - Planning Proposal - 53 - 75 Forest Road
108 - 126 Durham Street and 9 Roberts Lane Hurstville (Confidential)
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COUNCIL MEETING
MINUTES OF MEETING
Wednesday, 20 April 2016

Present
Council Members
His Worship the Mayor, Councillor V Badalati
Deputy Mayor, Councillor D Sin
Councillor C Drane
Councillor C Hindi
Councillor R Kastanias
Councillor N Liu
Councillor P Sansom
Councillor M Stevens
Councillor B Thomas
Councillor C Wu
Council Staff
Acting General Manager, Mr L O’Connor
Director Administration, Mr J Tripp
Acting Director Planning & Development, Ms T Christy
Acting Director Service Delivery, Ms R Schulz
Chief Financial Officer, Mr T Caltabiano
Manager Strategic Planning, Ms C Gregory
Manager Environmental Services, Ms F Stock
Manager Public Relations & Events, Ms A Gregory-Desmond
Senior Traffic Engineer, Ms S Selim
Business Improvement Specialist, Mr A Gearon
Governance Officer, Ms S Camilleri

Opening
His Worship the Mayor, Councillor V Badalati opened the meeting at 7.05pm.
Following the National Anthem, the meeting was led in the Opening Prayer by Reverend Frank
Langford.
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His Worship the Mayor, Councillor V Badalati stated "Council wishes to acknowledge the
traditional custodians of the land on which this meeting is being held as the Biddegal people
of the Eora Nation."
His Worship the Mayor, Councillor V Badalati also made a statement about electronic
recordings of the Council Meeting.
Apologies
Apologies for the inability to be present have been received from Councillor J Mining.
Minute No. 227
RESOLVED THAT apologies be accepted and leave of absence granted.
(Moved Councillor C Hindi / Councillor M Stevens)
Matters of Privilege
Councillor P Sansom congratulated Councillor R Kastanias for her business, Lugarno
Gourmet Delicatessen being nominated for the St George Local Business Awards.
Councillor C Drane advised Council that he received representation from a resident that the
Tennis Court and works compound in Durham Street & Lily Street requires attention and
landscaping.
Councillor C Hindi also congratulated Councillor R Kastanias for her business, Lugarno
Gourmet Delicatessen being nominated for the St George Local Business Awards.
Councillor C Hindi also congratulated His Worship the Mayor, Councillor V Badalati on
being the longest serving Mayor at Hurstville City Council since World War II.
Councillor R Kastanias advised Council that the nomination of her business for the St George
Local Business Awards was a surprise and was initiated by her loyal customers.
Disclosure of Interest
Councillor P Sansom declared a non-significant, non-pecuniary interest in CCL140-16 Request for Donation and Support - Music in the Park - Evatt Park - 9 October 2016 - Lugarno
Progress Association, as Cr Sansom was previously a board member of the Lugarno Progress
Association.
Councillor P Sansom declared a non-significant, non-pecuniary interest in CCL138-16 Request for Sponsorship - Gannons Park for 2016 Lugarno Spring Festival 18 September 2016
- Lions Club of Lugarno, as Cr Sansom is a member of the Lions Club of Lugarno.
Councillor B Thomas declared an interest in item CCL133-16 - Planning Proposal - PP20150001 - Site bounded by Forest Road, Durham Street and Roberts Lane, Hurstville, as Cr
Thomas has new employment with a hotel.
Minutes of previous meetings
COUNCIL MEETING - 6 APRIL 2016
Minute No. 228
RESOLVED THAT the Minutes of the Council Meeting held on 6 April 2016 be adopted.

E19/0569/AS-10-004/PR-0005

(Moved Councillor P Sansom / Councillor C Drane)
TRAFFIC ADVISORY COMMITTEE MEETING - 7 APRIL 2016
Minute No. 229
RESOLVED THAT the Minutes of the Traffic Advisory Committee Meeting held on 7 April
2016 be adopted.
(Moved Councillor P Sansom / Councillor C Drane)
Council Reports
CCL126-16
Minutes of the PIN Review Committee - 5 April 2016 (15/42)
(Report by Manager Environmental Services, Ms F Stock)
Minute No. 230
RESOLVED THAT Council endorse the recommendations of the PIN Review Committee
held on 5 April 2016.
(Moved Councillor P Sansom / Councillor C Drane)
CCL127-16

29 Redgum Dr Lugarno - Alterations and Additions To Single
Dwelling - New Entrance with Extension of Terraces and New Stairs
to Pool (DA2015/0338)
(Report by Development Assessment Officer, Mr K Kim)

Minute No. 231
RESOLVED THAT the application be approved in accordance with the conditions included
in the report.
FURTHER THAT the deck be a maximum of 3 metres.
(Moved Councillor P Sansom / Councillor R Kastanias)
In Favour:

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Drane, Councillor C Hindi, Councillor
R Kastanias, Councillor N Liu, Councillor P Sansom, Councillor M
Stevens, Councillor B Thomas, Councillor C Wu

Not in Favour:
CCL128-16

8 Lily St Hurstville - Demolition and Construction of a Part Two Part
Three Storey Dwelling with an Attached Secondary dwelling and
Detached Garage and Pool (DA2014/1131)
(Report by Senior Development Assessment Officer, Ms T Gizzi)

Prior to the item being considered, Mr A Guo addressed the Council in favour of the
application approval.
Minute No. 232
RESOLVED THAT the application be refused in accordance with the reasons included in
the report.
FURTHER THAT should an 82A Application be submitted, the fees are to be waived.
(Moved Councillor C Hindi / Councillor M Stevens)
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In Favour:

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Drane, Councillor C Hindi, Councillor
R Kastanias, Councillor N Liu, Councillor P Sansom, Councillor M
Stevens, Councillor B Thomas, Councillor C Wu

Not in Favour:
Councillor M Stevens asked the following question, which was taken on notice by the Acting
Director Planning & Development during consideration of the above item:
Question without Notice - 8 Lily St Hurstville
Minute No. 233
Why has this applicant not provided a Geotechnical report, and will a Geotechnical Report
be required?

CCL129-16

64 Stanley St Peakhurst - Demolition of Existing and Construction of a
Seniors Housing Development - 3 Residential Flat Buildings and
Basement Parking (DA2014/1127)
(Report by Senior Development Assessment Officer, Ms T Gizzi)

On being advised that a motion would be moved to defer the item for a site inspection, the
two registered speakers reserved to speak.
Minute No. 234
RESOLVED THAT the application be deferred for a site inspection.
(Moved Councillor P Sansom / Councillor R Kastanias)
In Favour:

Not in Favour:
CCL130-16

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Hindi, Councillor R Kastanias,
Councillor N Liu, Councillor P Sansom, Councillor B Thomas,
Councillor C Wu
Councillor C Drane, Councillor M Stevens
30 Cooloongatta Rd Beverly Hills - Demolition and Construction of
Child Care Centre for 38 children (DA2015/0244)
(Report by Development Assessment Officer, Mr M Raymundo)

Minute No. 235
RESOLVED THAT the application be deferred for a site inspection.
(Moved Councillor C Hindi / Councillor P Sansom)
In Favour:

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Drane, Councillor C Hindi, Councillor
R Kastanias, Councillor N Liu, Councillor P Sansom, Councillor M
Stevens, Councillor B Thomas, Councillor C Wu

Not in Favour:
CCL131-16

Minute No. 236

45 Waratah St Oatley - Demolition and Construction of 3 Dwellings
with Strata Title Subdivision (DA2015/0365)
(Report by Development Assessment Officer, Mr P Nelson)
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RESOLVED THAT the application be granted ‘deferred commencement’ consent in
accordance with the conditions included in the report.
(Moved Councillor C Hindi / Councillor P Sansom)
In Favour:

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Drane, Councillor C Hindi, Councillor
R Kastanias, Councillor N Liu, Councillor P Sansom, Councillor M
Stevens, Councillor B Thomas, Councillor C Wu

Not in Favour:
CCL132-16

Joint Regional Planning Panel Sydney East - Current Matters
(MOD2015/0162)
(Report by Development Assessment Officer, Mr M Raymundo)

Minute No. 237
RESOLVED THAT the application before the JRPP be received and noted.
(Moved Councillor C Hindi / Councillor D Sin)
In Favour:

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Drane, Councillor C Hindi, Councillor
R Kastanias, Councillor N Liu, Councillor P Sansom, Councillor M
Stevens, Councillor B Thomas, Councillor C Wu

Not in Favour:
Councillor B Thomas declared an interest in the following item, and left the Council Chamber
at 7.53pm.

CCL133-16

Planning Proposal - PP2015-0001 - Site bounded by Forest Road,
Durham Street and Roberts Lane, Hurstville (15/793)
(Report by Manager Strategic Planning, Ms C Gregory)
Prior to the item being considered, the following registered speakers addressed the
Council:
Mr N Dickson (in favour of the application approval)
Mr M Neustein (in favour of the application approval)
An extension of time for the first speaker was moved by Councillor C Hindi, and seconded
by Councillor P Sansom.

Minute No. 238
RESOLVED THAT Council support an amendment to the Hurstville Local Environmental
Plan 2014 for the site.
THAT Council resolve to forward a Planning Proposal to the Department of Planning and
Environment requesting a Gateway Determination for the following amendments to the
Hurstville Local Environmental Plan 2014 in relation to the site bounded by Forest Road,
Durham Street and Roberts Lane, Hurstville:
1. Rezone the site from part IN2 Light Industrial and part R2 Low Density Residential to
B4 Mixed Use.
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2. Increase the maximum building height to 60 metres (Site A) and 25 metres (Site B).
3. Increase the maximum floor space ratio for the site from 0.6:1 and 1:1 to a maximum of
3.5:1 (Site A) and 1.5:1 (Site B).
4. Introduce a bonus floor space ratio incentive of 1.5:1 for development for “hotel or motel
accommodation” on Site A as defined by the following lots:
• Lot 1 DP 225302 – 67 Forest Road, Hurstville
• Lot 100 DP 776275 – 71A Forest Road, Hurstville
• Lot 101 DP 776275 – 61 Forest Road, Hurstville
• Lot 10 DP 621395 – 73 Forest Road, Hurstville
• Lot 1 DP 12517 – 126 Durham St, Hurstville
• Lot 2 DP 12517 – 126 Durham St, Hurstville
• Lot 3 DP 12517 – 75 Forest Road, Hurstville
• Lot 4 DP 12517 - 75 Forest Road, Hurstville
5. Introduce a minimum non-residential FSR of 0.5:1 for the site.
THAT prior to any post Gateway Public Exhibition, the Applicant prepare a contamination
assessment report for the Subject Site A in accordance with the requirements of State
Environmental Planning Policy No. 55 – Remediation of Land.
THAT Council resolve to commence preparation of an amendment to the Hurstville Section
94 Development Contributions Plan 2012 to acknowledge the new B4 Mixed Use Zoning
for the site, and that the Subject Site be included within the Hurstville City Centre as shown
in Appendix B of the Section 94 Plan.
That Council acknowledges that the floor space ratio of 3.5:1 is consistent with other
developments in the immediate area. This floor space ratio is also supported by a report from
Mr Brett Daintry supporting the application and a peer review conducted by Neustein Urban
Planning and Design. Council also commissioned a report by GMU Consultants on land
across the road from this site (bounded by Hudson Street, Forest Road and Wright Street)
recommending a floor space ratio of 3.6:1.
Council also notes that the proposed development is in close proximity to Allawah and
Hurstville Railway stations and to Kempt Field recreational park. The proposed development
is also consistent with Council’s intention to generate more local employment and provide
an international standard Hotel.
THAT Council resolve that all land owners within the Subject Site are notified of Council’s
decision.
(Moved Councillor P Sansom / Councillor N Liu)
In Favour:

Not in Favour:

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Drane, Councillor C Hindi, Councillor
R Kastanias, Councillor N Liu, Councillor P Sansom, Councillor C Wu
Councillor M Stevens

Councillor B Thomas returned to the Chambers at 8.07pm.
CCL134-16

Minute No. 239

Offer to enter into a Voluntary Planning Agreement - Section 96
Modification 1-5 Treacy Street, Hurstville (16/73)
(Report by Executive Planner, Ms N Stores)
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RESOLVED THAT Council accept the offer to enter into a Voluntary Planning Agreement
from GR Capital Group Pty Ltd as part of the section 96 Modification Application for 1-5
Treacy Street, Hurstville.
FURTHER THAT this report and Council’s resolution be attached to the report presented to
the Joint Regional Planning Panel on the section 96 Modification.
(Moved Councillor P Sansom / Councillor C Drane)
In Favour:

Not in Favour:

His Worship the Mayor, Councillor V Badalati, Deputy Mayor,
Councillor D Sin, Councillor C Drane, Councillor C Hindi, Councillor
R Kastanias, Councillor N Liu, Councillor P Sansom, Councillor C Wu
Councillor M Stevens, Councillor B Thomas

Councillor C Hindi left the Chambers at 8.15pm and returned at 8.19pm.
CCL135-16

Delivery Program 2016-20 and Operational Plan 2016-17 (16/201)
(Report by Manager Corporate Planning, Mr E Mishra)

Minute No. 240
RESOLVED THAT Council approve the public exhibition of the draft Delivery Program
2016-20 & Operational Plan 2016-17 and draft Schedule of Fees & Charges 2016-17 for a
period of 30 days between 21 April and 20 May 2016.
THAT Council authorise the Director - Administration to make minor modifications to any
numerical, typographical, interpretation and/or formatting adjustments, if required, in the
finalisation of the draft Delivery Program 2016-20 & Operational Plan 2016-17 and draft
Schedule of Fees & Charges 2016-17 for public exhibition.
FURTHER THAT following the exhibition period, a report be presented to the Council
meeting to be held on 1 June 2016 advising of any submissions received relating to the draft
Delivery Program 2016-20 & Operational Plan 2016-17 and draft Schedule of Fees &
Charges 2016-17.
(Moved Councillor C Hindi / Councillor N Liu)
CCL136-16

Request for storage cage - Peakhurst Park field 5 - St George Football
Association (15/714)
(Report by Sport and Recreation Officer, Ms C Irwin)

Minute No. 241
RESOLVED THAT Council approve the request from SGFA for a temporary storage cage
to be located at Peakhurst Park Field Number Five (5).
(Moved Councillor C Hindi / Councillor R Kastanias)
CCL137-16

Request for Assistance - Littleton St Car Park for a Charity sleep out
event - Club Rivers and Georges River Life Care (16/91)
(Report by Manager Library Museum and Entertainment, Ms R Schulz)

Minute No. 242
RESOLVED THAT Council grants permission to Club Rivers and Georges River Life Care
to utilise the Council car park for a charity sleep out event to support victims of domestic
violence.

E19/0569/AS-10-004/PR-0005

THAT Council supports the sleep out event by providing barricades and cleaning the car
park on Littleton Street, Riverwood prior to the event.
THAT signage is placed at Littleton Street, Riverwood car park notifying the public of the
closure of the car park from Wednesday 27 April 2016 to Friday 29 April 2016.
FURTHER THAT Council supports the fundraiser by purchasing or donating a table of 10
to the value of $400.
(Moved Councillor C Hindi / Councillor R Kastanias)
CCL138-16

Request for Sponsorship - Gannons Park for 2016 Lugarno Spring
Festival 18 September 2016 - Lions Club of Lugarno (16/260)
(Report by Sport and Recreation Officer, Ms C Irwin)

Minute No. 243
RESOLVED THAT the Lions Club of Lugarno be permitted to use Gannons Park from
Thursday, 15 September to Saturday, 17 September for set-up (provided schools and
seasonal users are contacted and set-up is around existing bookings) and all day Sunday, 18
September 2016 being the Festival Day.
THAT the Lions Club of Lugarno forward details of the all amusement devices to be erected
and evidence that the amusement devices are registered under the Work and Safety
Regulation 2011. In addition that a copy of the Amusement Operators contract of
insurance/and or indemnity which Indemnifies Council of any liability being in the amount
of not less than $10millon be supplied to Council.
THAT the Lions Club of Hurstville supply Council with a copy of their contract of
insurance/and or indemnity which Indemnifies Council of any liability, this should be in the
amount of not less than $10millon.
THAT Council provide four staff members to service the toilets and empty bins on the
festival day.
THAT Council waive the park hire fee, but impose a damage deposit of $1,000.
THAT Council provide the Lions Club of Lugarno with all requested materials and services
to be funded from the “Parks Miscellaneous and Community Budget”.
THAT the provision of the requested materials and services be on the condition that Council
receives appropriate recognition on all promotional material and advertising associated with
the event and that the Lions Club is notified of this requirement.
THAT the Lions Club of Hurstville contact Council’s Environmental Health Officer as soon
as possible to advise of food stalls and vendors.
THAT permission be granted to use the middle section of Gannons Park between Ernest
Street and Vale Lane to accommodate overflow parking.
THAT Council cover the cost of hire of three (3) marquees including tables and chairs, to be
used in the dining section to be setup in the park, to an amount of $7,000.
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FURTHER THAT Council reserves the right to withdraw this authority in the event of
prolonged inclement weather.
(Moved Councillor R Kastanias / Councillor C Hindi)
CCL139-16

Request for Sponsorship - Recreation Sports and Aquatics Club
Presentation Night - 25 June 2016 (16/166)
(Report by Governance Officer, Ms S Camilleri)

Minute No. 244
RESOLVED THAT Council provides sponsorship of $1000 for the Recreation, Sports and
Aquatics Club Annual Presentation Night being held on Saturday, 25 June 2016
FURTHER THAT an amount of $5000 be voted from Working Funds Surplus to Community
and Charitable Events budget.
(Moved Councillor R Kastanias / Councillor C Hindi)
CCL140-16

Request for Donation and Support - Music in the Park - Evatt Park 9 October 2016 - Lugarno Progress Association (16/234)
(Report by Sport and Recreation Officer, Ms C Irwin)

Minute No. 245
RESOLVED THAT Council provide the Lugarno Progress Association with the financial
support requested and waive all associated fees and charges, to be funded from the “Parks
Miscellaneous and Community Budget”.
THAT the Lugarno Progress Association supply Council with a copy of their contract of
insurance/and or indemnity which Indemnifies Council of any liability, this should be in the
amount of not less than $10 million.
THAT Lugarno Progress Association must acknowledge Council's sponsorship on all of their
promotional material, in any advertising, programs and at the event.
THAT approval be granted to use the top section of Evatt Park for overflow parking.
FURTHER THAT Council reserves the right to withdraw this authority in the event of
prolonged inclement weather.
(Moved Councillor C Hindi / Councillor R Kastanias)
CCL141-16

Request for Mulch - Our Lady of Fatima Church Peakhurst (15/555)
(Report by Manager Infrastructure Planning, Mr O Wijayaratna)

Minute No. 246
RESOLVED THAT a large truck load of mulch be donated to Our Lady of Fatima Church,
Peakhurst.
FURTHER THAT Our Lady of Fatima Leadership Team, are notified of Council’s decision.
(Moved Councillor C Hindi / Councillor P Sansom)
CCL142-16

Request for office space - 2NBC - building work costs (15/1364)
(Report by Manager Library Museum and Entertainment, Ms R Schulz)

Minute No. 247
RESOLVED THAT Council allocates $50,000 to refurbish the Amaroo meeting room in
Hurstville Entertainment Centre in order for 2NBC to relocate to this facility.

E19/0569/AS-10-004/PR-0005

THAT if approved, Council undertakes a Request for Quote for the building works for
Amaroo meeting room in Hurstville Entertainment Centre.
FURTHER THAT 2NBC be informed of Council’s decision.
(Moved Councillor C Hindi / Councillor D Sin)
CCL143-16

Invitation - 2016 Italian National Ball - 28 May 2016 (16/91)
(Report by Governance Officer, Ms S Camilleri)

Minute No. 248
RESOLVED THAT Council purchases a table of 10 to attend the 2016 Italian National Ball
event being held on 28 May 2016.
FURTHER THAT Council’s budget for Community and Charitable Events is increased, by
$5,000 from Working Funds Surplus.
(Moved Councillor C Hindi / Councillor R Kastanias)
CCL144-16

Digitisation of the St George Call in Trove (16/97)
(Report by Manager Library Museum and Entertainment, Ms R Schulz)

Minute No. 249
RESOLVED THAT Council allocate $2,000 towards the digitisation of the St George Call
newspaper in Trove to be funded from the Library 2016 / 2017 financial year budget.
(Moved Councillor P Sansom / Councillor C Hindi)
CCL145-16

Certificate of Cash and Investments as at 31 March 2016 (15/893)
(Report by Financial Accountant and Risk Management, Ms R Matienga)

Minute No. 250
RESOLVED THAT the Certificate of Cash and Investments be received and noted.
FURTHER THAT the Acting General Manager and Directors be thanked for their hard work.
(Moved Councillor C Hindi / Councillor P Sansom)
CCL146-16

Return of Thanks (16/166)
(Report by Executive Assistant to the General Manager, Ms J Attard)

Minute No. 251
RESOLVED THAT the information be received and noted.
(Moved Councillor P Sansom / Councillor R Kastanias)
Notices of Motion
NM012-16
Disclosure of file notes and or minutes to meetings with Councillors
and Public (16/166)
(Report by Councillor, R Kastanias)
Minute No. 252
RESOLVED THAT Minutes of meetings where a Councillor has been involved with a
constituent and Council Officers, that the Councillor be given a copy of the Minutes taken
from that meeting for clarification.
(Moved Councillor R Kastanias / Councillor P Sansom)
Councillor C Hindi advised the Council that he wanted to ask a question in Committee of
the Whole.
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Committee of the Whole (Closed Council Meeting)
As required by Council's Code of Meeting Practice, before putting the motion below to the
meeting, the Mayor requested those members of the public present to indicate whether they
wished to make representations to the meeting, before it was closed to the public, as to whether
that part of the meeting dealing with any or all of the below matters should or should not be
closed. As no representations were received from members of the public the Mayor put the
motion.

Minute No. 253
RESOLVED THAT in accordance with the provisions of Part 1 of Chapter 4 of the Local
Government Act 1993, the following matters be considered in closed Council Meeting
(Committee of the Whole) at which the press and public are excluded.

COW030-16

Moore Street Hurstville - Infrastructure - Warren Reserve and 60
Moore Street Hurstville (16/160)
(Report by Manager Infrastructure Planning, Mr O Wijayaratna)
THAT in accordance with the provisions of Part 1 of Chapter 4 of the Local
Government Act 1993, the matters dealt with in this report be considered
in closed Council Meeting (Committee of the Whole) at which the press
and public are excluded. In accordance with Section 10A(2) (b) it is
considered the matter contains information concerning the personal
hardship of a resident or ratepayer.
THAT in accordance with Section 10D it is considered that if the matter
were discussed in an open Council Meeting, it would on balance, be
contrary to the public interest as it contains information concerning the
personal hardship of a resident or ratepayer.

COW031-16

SSROC Contract for Supply and Delivery of Print - Associated
Products and Services (15/835)
(Report by Procurement Coordinator, Ms M Bessant)
THAT in accordance with the provisions of Part 1 of Chapter 4 of the Local
Government Act 1993, the matters dealt with in this report be considered
in closed Council Meeting (Committee of the Whole) at which the press
and public are excluded. In accordance with Section 10A(2) (d(i)) (d(ii)) it
is considered the matter concerns commercial information of a
confidential nature that would if disclosed prejudice the position of a
person who supplied it; AND commercial information of a confidential
nature that would, if disclosed confer a commercial advantage on a
competitor of the council.
THAT in accordance with Section 10D it is considered that if the matter
were discussed in an open Council Meeting, it would on balance, be
contrary to the public interest as it concerns commercial information of a
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confidential nature that would if disclosed prejudice the position of a
person who supplied it; AND commercial information of a confidential
nature that would, if disclosed confer a commercial advantage on a
competitor of the council.

COW032-16

Reversal of Historic Fines in Library Management System (15/513)
(Report by CFO, Mr T Caltabiano)
THAT in accordance with the provisions of Part 1 of Chapter 4 of the Local
Government Act 1993, the matters dealt with in this report be considered
in closed Council Meeting (Committee of the Whole) at which the press
and public are excluded. In accordance with Section 10A(2) (c) it is
considered the matter information that would, if disclosed, confer a
commercial advantage on a person with whom the Council is conducting
(or proposes to conduct) business.
THAT in accordance with Section 10D it is considered that if the matter
were discussed in an open Council Meeting, it would on balance, be
contrary to the public interest as it information that would, if disclosed,
confer a commercial advantage on a person with whom the Council is
conducting (or proposes to conduct) business.

COW033-16

Tender for Panel of Conduct Reviewer Services (LA16/4)
(Report by Corporate Lawyer, Ms J Ware)
THAT in accordance with the provisions of Part 1 of Chapter 4 of the Local
Government Act 1993, the matters dealt with in this report be considered
in closed Council Meeting (Committee of the Whole) at which the press
and public are excluded. In accordance with Section 10A(2) (c) it is
considered the matter information that would, if disclosed, confer a
commercial advantage on a person with whom the Council is conducting
(or proposes to conduct) business.
THAT in accordance with Section 10D it is considered that if the matter
were discussed in an open Council Meeting, it would on balance, be
contrary to the public interest as it information that would, if disclosed,
confer a commercial advantage on a person with whom the Council is
conducting (or proposes to conduct) business.

THAT in accordance with the provisions of Section 11(2) of the Act, the reports and
correspondence relating to these matters be withheld from the press and public.
FURTHER, THAT Council now resolves itself into a Committee of the Whole (Closed
Council) and in accordance with Section 10A of the Local Government Act 1993, Council
Staff (other than members of the Executive, the Governance Officer and others at the
invitation of the Chairperson) and members of the press and the public be excluded from the
Council Chamber during consideration of the items referred to Committee of the Whole.
(Moved Councillor D Sin / Councillor P Sansom)
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His Worship the Mayor, Councillor V Badalati called a short recess at 8.45pm.
The doors of the Chambers were closed following the departure of the public and Council
officers not required.
The Committee of the Whole commenced at 8.56pm with all Councillors present with
exception of Councillor N Liu.
Councillor N Liu did not return to the meeting.
Consideration of Committee of the Whole Recommendations
COW030-16
Moore Street Hurstville - Infrastructure - Warren Reserve and 60
Moore Street Hurstville (16/160)
(Report by Manager Infrastructure Planning, Mr O Wijayaratna)
Minute No. 254
RESOLVED THAT Council refuses the request to contribute to the replacement of
infrastructure between Council reserve (Warren Reserve) and the property at 60 Moore
Street, Hurstville.
FURTHER THAT Mr David Coleman, MP, Member for Banks and the resident of 60 Moore
Street, Hurstville be advised of Council’s decision.
(Moved Councillor P Sansom / Councillor D Sin)
COW031-16

SSROC Contract for Supply and Delivery of Print - Associated
Products and Services (15/835)
(Report by Procurement Coordinator, Ms M Bessant)

Minute No. 255
RESOLVED THAT Hurstville City Council receives and notes the Tender Recommendation
Report for the Supply and Delivery of Print, Associated Products and Services from SSROC.
THAT Hurstville City Council accepts the panel of seventeen (17) preferred suppliers as the
successful tender respondents for supply to all categories, for a period of three (3) years with
an option for two (2) extensions of one (1) year each, subject to a Council resolution.

FURTHER THAT the Acting General Manager be delegated to sign the Contract and
relevant documents with the successful suppliers on behalf of Council.
(Moved Councillor C Hindi / Councillor P Sansom)
COW032-16

Reversal of Historic Fines in Library Management System (15/513)
(Report by CFO, Mr T Caltabiano)

Minute No. 256
RESOLVED THAT the information be received and noted.
(Moved Councillor C Hindi / Councillor D Sin)
COW033-16

Tender for Panel of Conduct Reviewer Services (LA16/4)
(Report by Corporate Lawyer, Ms J Ware)

Minute No. 257
RESOLVED THAT the item be deferred for further consideration.
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(Moved Councillor C Hindi / Councillor P Sansom)
Councillor C Hindi asked the following question, which was taken on notice by the Acting
General Manager:
Question without Notice
Minute No. 258
Can the Acting General Manager be authorised to ask Dr Lindsay Taylor if he can put in
writing the advice of Senior Counsel Tim Robinson and if so, Can Council waive legal
privilege on that legal advice?
Open Council
Minute No. 259
RESOLVED THAT the Committee of the Whole revert to Open Council.
(Moved Councillor R Kastanias / Councillor P Sansom)
Councillor C Hindi left the Chambers at 9.05pm and returned at 9.07pm.
Report of the Committee of the Whole
Minute No. 260
RESOLVED THAT the Report of the Committee of the Whole, as reported to the meeting,
be received and that the recommendations be adopted.
(Moved Councillor P Sansom / Councillor C Hindi)
Conclusion
The Meeting was closed at 9.10pm.
Minutes confirmed Wednesday, 4 May 2016.

Chairperson
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1.

Introduction

1.1

This Policy is known as the Hurstville City Council Policy on Planning
Agreements (Policy). It sets out Hurstville Councils policy and procedures
relating to planning agreements under s93F of the Environmental Planning and
Assessment Act 1979.

1.2

This Policy was adopted by resolution of the Council on 15 November 2006 and
became effective on 19 December 2006.

1.3

This Policy applies to land and development within the local government area of
Hurstville City Council.

1.4

In this Policy the following terminology is used:
Act means the Environmental Planning and Assessment Act 1979,
Council means Hurstville City Council,
developer is a person who has:
(a) sought an instrument change, or
(b) made or proposes to make a development application, or
(c) entered into an agreement with or is otherwise associated with, a person
to whom paragraph (a) or (b) applies,
development application has the same meaning as in the Act,
development contribution means the kind of provision made by a developer
under a planning agreement, being a monetary contribution, the dedication of
land free of cost or the provision of a material public benefit,
explanatory note means a written statement made by a planning authority in
accordance with clause 25E of the Regulation,
instrument change means a change to an environmental planning instrument to
enable a development application to be made to carry out development the
subject of a planning agreement (this includes the making, amendment or repeal
of an instrument),
planning benefit means a development contribution that confers a net public
benefit, that is, a benefit that exceeds the benefit derived from measures that
would address the impacts of particular development on surrounding land or the
wider community,
planning obligation means an obligation imposed by a planning agreement on a
developer requiring the developer to make a development contribution,
Practice Note means the Practice Note on Planning Agreements published by
the Department of Infrastructure Planning and Natural Resources (July 2005),

_________________________________________________________________________________________________
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public includes a section of the public
public benefit is the benefit enjoyed by the public as a consequence of a
development contribution,
public facilities means public infrastructure, facilities, amenities and services,
Regulation means the Environmental Planning and Assessment Regulation
2000,
surplus value means the value of the developers provision under a planning
agreement less the sum of the value of public works required to be carried out by
the developer under a condition imposed under s80A(1) of the Act and the value
of development contributions that are or could have been required to be made
under s94 or s94A of the Act in respect of the subject of the agreement.
1.5

1.6

1.7

The objectives of this Policy are:
(a)

to provide a facility for the Council and developers to negotiate flexible
outcomes in respect of development contributions;

(b)

to establish a framework governing the use of planning agreements by the
Council;

(c)

to ensure that the framework so established is efficient, fair, transparent
and accountable;

(d)

to enhance planning flexibility in the Councils area through the use of
planning agreements;

(e)

to enhance the range and extent of development contributions made by
development towards public facilities in the Councils area;

(f)

to set out the Councils specific policies and procedures relating to the use
of planning agreements within the Councils area;

The Councils current legal and procedural framework for planning agreements is
set by the following:
(a)

the provisions of Subdivision 2 of Division 6 of Part 4 of the Act,

(b)

the provisions of Division 1A of Part 4 of the Regulation, and

(c)

this Policy.

This Policy is not legally binding. However it is intended that the Council and all
persons dealing with the Council in relation to planning agreements will follow
this Policy to the fullest extent possible.

_________________________________________________________________________________________________
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1.8

It is intended that this Policy will be periodically reviewed and, depending on the
outcome of any review, may be updated from time to time. The updates may
cover additional matters to those covered in this Policy or provide more detailed
information or guidance on specific matters covered in this Policy.

2.

Principles and Policy on the use of planning
agreements
This section sets out the policy and framework on the use of planning
agreements.

Councils strategic objectives for the use of planning agreements
2.1

The Councils strategic objectives with respect to the use of planning agreements
include:
(a)

to provide an enhanced and more flexible development contributions
system for the Council,

(b)

to supplement or replace, as appropriate, the application of s94 and s94A
of the Act to development,

(c)

to give all stakeholders in development greater involvement in determining
the type, standard and location of public facilities and other public benefits,

(d)

to allow the community, through the public participation process under the
Act, to gain an understanding as to the redistribution of the costs and
benefits of development in order to realise community preferences for the
provision of public benefits, and

(e)

to lever planning benefits from development wherever appropriate.

(f)

to adopt innovative and flexible approaches to the provision of
infrastructure in a manner that is consistent with relevant controls, policies
and circumstances legally recognised as relevant under Section 79C of the
Environmental Planning and Assessment Act.

(g)

to provide or upgrade infrastructure to appropriate levels that reflect and
balance environmental standards, community expectations and funding
priorities,

(h) to provide certainty for the community, developers and the Council in
respect to infrastructure and development outcomes.

_________________________________________________________________________________________________
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Principles of planning agreements
2.1

The Councils use of planning agreements will be governed by the following
principles:
(a)

planning decisions may not be bought or sold through planning
agreements.

(b)

the Council will not allow planning agreements to improperly fetter the
exercise of its functions under the Act, Regulation or any other Act or law.

(c)

the Council will not use planning agreements for any purpose other than a
proper planning purpose.

(d)

the Council will not use planning agreements as a means to overcome
revenue raising or spending limitations to which it is subject or for other
improper purposes.

(e)

development that is unacceptable on planning grounds will not be permitted
because of planning benefits offered by developers that do not make the
development acceptable in planning terms.

(f)

the Council will not seek benefits under a planning agreement that are
unrelated to particular development.

(g)

the Council will not take into consideration planning agreements that are
wholly unrelated to the subject matter of the application, nor will the Council
give disproportionate weight to a planning agreement.

(h)

the Council will not allow the interests of individuals or interest groups to
outweigh the public interest when considering a proposed planning
agreement.

(i)

the Council will not improperly rely on its position in order to extract
unreasonable public benefits from developers under planning agreements.

(j)

where the Council has a commercial stake in development the subject of an
agreement, it will take appropriate steps to ensure that it avoids a conflict of
interest between its role as a planning authority and its interests in the
development.

Circumstances in which Council will consider negotiating a planning agreement
2.2

The Council, in its complete discretion, may negotiate a planning agreement with
a developer in connection with any proposed application by the developer for an
instrument change or for development consent or proposed development
applications relating to any land in the Councils area.

_________________________________________________________________________________________________
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Consideration of planning agreements in relation to instrument changes and
development applications
2.3

When exercising its functions under the Act in relation to an application by a
developer for an instrument change or a development consent to which a
proposed planning agreement relates, the Council will consider to the fullest
extent permitted by law:
(a)

whether the proposed planning agreement is relevant to the application and
hence may be considered in connection with the application, and

(b)

if so, the proper planning weight to be given to the proposed planning
agreement.

Specific purposes of planning agreements
2.4

The Council may consider negotiating a planning agreement with a developer to:
(a)

meet the demands created by the development for new public
infrastructure, amenities and services,

(b)

compensate for the loss of, or damage to, a public amenity, service,
resource or asset caused by the development through its
replacement, substitution, repair or regeneration

(c)

address a deficiency in the existing provision of public facilities in the
Councils area,

(d)

achieve recurrent funding in respect of public facilities,

(e)

prescribe inclusions in the development that meet specific planning
objectives of the Council,

(f)

monitor the planning impacts of development,

(g)

secure planning benefits for the wider community so that the development
delivers a net community benefit.

Acceptability test
2.5

The Council will apply the following test in order to assess the acceptability of the
proposed planning agreement:
(a)

is the proposed planning agreement directed towards a proper or legitimate
planning purpose ordinarily ascertainable from the statutory planning
controls and other adopted planning policies applying to development and
the circumstances of the case?

(b)

does the proposed planning agreement provide for public benefits that bear
a relationship to development that is not wholly unrelated to development ?

_________________________________________________________________________________________________
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(c)

will the planning agreement produce outcomes that meet the general
values and expectations of the public and protect the overall public interest
?

(d)

does the proposed planning agreement provide for a reasonable means of
achieving the relevant purposes and outcomes and securing the benefits ?

(e)

does the proposed planning agreement protect the communities reasonable
planning expectations and avoid environmental harm?

(f)

does the proposed planning agreement promote the Councils strategic
objectives in relation to the use of planning agreements?

(g)

can the proposed planning agreement be taken into consideration in the
assessment of the relevant rezoning application or development
application?

(h)

does the proposed planning agreement conform to the fundamental
principles governing the councils use of planning agreements?

(i)

are there any relevant circumstances that may operate to preclude the
Council from entering into the proposed planning agreement?

Provisions of planning agreements relating to s94 and s94A
2.6

A planning agreement may wholly or partly exclude the application of s94 or
s94A to development that is the subject of the agreement.

2.7

This is a matter to be negotiated between the Council and a developer having
regard to the circumstances of the case.

2.8

However, where the application of s94 of the Act to development is not excluded
by a planning agreement, the Council will generally not agree to a provision
allowing benefits under the agreement to be taken into consideration in
determining a development contribution under section 94.

Relationship between planning agreements and SEPP 1
2.10

Any variation to development standards under State Environmental Planning
Policy No.1  Development Standards as part of a planning agreement will not be
permitted by the Council unless the Council is of the opinion that the proposed
planning agreement addresses the matters specifically required to be addressed
under that State Environmental Planning Policy in relation to the dispensation
sought.

Form of development contributions under a planning agreement

_________________________________________________________________________________________________
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2.11

The form of a development contribution to be made under a proposed planning
agreement will be determined by the particulars of the instrument change or
development application to which the proposed planning agreement relates.

Standardising contributions
2.12

Wherever possible, the Council will seek to standardise development
contributions sought under planning agreements in order to streamline
negotiations and provide fairness, predictability and certainty for developers.
This, however, does not prevent public benefits being negotiated on a case by
case basis, particularly where planning benefits are also involved.

2.13

[Blank]

Recurrent charges
2.14

The Council may request developers, through a planning agreement, to make
development contributions towards the recurrent costs of public facilities. Where
the public facility primarily serves the development to which the planning
agreement relates or neighbouring development, the arrangement for recurrent
funding may be in perpetuity. However, where the public facility or public benefit
is intended to serve the wider community, the planning agreement will only
require the developer to make contributions towards the recurrent costs of the
facility until a public revenue stream is established to support the ongoing costs
of the facility.

Pooling of monetary contributions
2.15

Where a proposed planning agreement provides for a monetary contribution by
the developer, the Council may seek to include a provision permitting money paid
under the agreement to be pooled with money paid under other planning
agreements and applied progressively for the different purposes under those
agreements, subject to the specific requirements of the relevant agreements.
Pooling may be appropriate to allow public benefits, particularly essential
infrastructure, to be provided in a fair and equitable way.

Credits and refunds
2.16

The Council will not agree to a planning agreement providing for the surplus
value under a planning agreement being refunded to the developer or offset
against development contributions required to be made by the developer in
respect of other development in the Councils area.

2.17

[Blank]

Monitoring and review of a planning agreement
2.18

The Council will continuously monitor the performance of the developers
obligations under a planning agreement.

_________________________________________________________________________________________________
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2.19

The Council will require the planning agreement to contain a provision
establishing a mechanism under which the planning agreement is periodically
reviewed with the involvement of all parties. This will include a review of the
developers performance of the agreement.

2.20

The Council will require the planning agreement to contain a provision requiring
the parties to use their best endeavours to agree on a modification to the
agreement having regard to the outcomes of the review.

Modification or discharge of the developers obligations under a planning
agreement
2.21

2.22

The Council may agree to a provision in a planning agreement permitting the
Developers obligations under the agreement to be modified or discharged where
the modification or discharge is linked to the following circumstances:
(a)

the developers obligations have been fully carried in accordance with the
agreement,

(b)

the developer has assigned the developers interest under the agreement in
accordance with its terms and the assignee has become bound to the
Council to perform the developers obligations under the agreement,

(c)

the development consent to which the agreement relates has lapsed,

(d)

there has been a material modification to the development consent to which
the agreement relates,

(e)

the performance of the planning agreement has been frustrated by an event
beyond the control of the parties,

(f)

the Council and the developer otherwise agree to the modification or
discharge of the agreement,

(g)

material changes have been made to the planning controls applying to the
land to which the agreement applies,

(h)

the revocation or modification by the Minister for Planning of a development
consent to which an agreement relates.

Such a provision will require the modification or discharge of the planning
agreement in accordance with the Act and Regulation.

Costs of negotiating, preparing and monitoring a planning agreement
2.23

The Council will generally require a planning agreement to make provision for
payment by the developer of the Councils costs of negotiating, preparing, and
executing a planning agreement, as well as monitoring, enforcing and
administering the agreement.

_________________________________________________________________________________________________
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Method for valuing the public benefits under a planning agreement
2.24

Unless otherwise agreed: Where the benefit under a planning agreement is the
provision of land for a public purpose, the Council will generally seek to value the
benefit on the basis of the estimated amount of compensation to which the
developer would be entitled under the Land Acquisition (Just Terms
Compensation) Act 1991 upon the compulsory acquisition of the land.

2.25

Unless otherwise agreed: Where the benefit under a planning agreement is the
carrying out of works for a public purpose, the Council will generally seek to value
the benefit on the basis of the estimated value of the completed works
determined using the method that would be ordinarily adopted by a quantity
surveyor.

2.26

Where the benefit under a planning agreement is the provision of a material
public benefit, the Council and the developer will negotiate the manner in which
the benefit is to be valued for the purposes of the agreement.

Time when developers obligations arise under a planning agreement
2.26

The Council will generally require a planning agreement to provide that the
developers obligations under the agreement take effect when the first
development consent operates in respect of development that is the subject of
the agreement.

Implementation agreements
2.27

In appropriate cases, the council may require a planning agreement to provide
that before the development the subject of the agreement is commenced, the
parties are to enter into an implementation agreement that provides for matters
such as:
(a)

the times at which and, if relevant, the period during which, the developer is
to make provision under the planning agreement,

(b)

the design, technical specification and standard of any work required by the
planning agreement to be undertaken by the developer,

(c)

the manner in which a work is to be handed over to the Council,

(d)

the manner in which a material public benefit is to be made available for its
public purpose in accordance with the planning agreement.

Assignment and dealings by the developer
2.28

The Council will require every planning agreement to provide that the developer
may not assign its rights or obligations under the planning agreement nor have
any dealing in relation to the land the subject of the agreement unless, in addition
to any other requirements of the agreement:

_________________________________________________________________________________________________
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(a)

the developer has, at no cost to the Council, first procured the execution
by the person with whom it is dealing of all necessary documents in
favour of the Council by which that person agrees to be bound by the
planning agreement as if they were a party to the original agreement, and

(b)

and the Developer is not in breach of the agreement.

Preparation and Documentation of the planning agreement
2.29

The Council will ordinarily prepare a planning agreement relating to a particular
application for an instrument change or development consent.

Standard Form for planning agreements
2.30

The Council uses a standard form of planning agreement on which every
planning agreement is based (see Appendix B). That document reflects the
policies and procedures set out in this Policy.

Councils Annual Report and Register
2.31

The Act requires that where Council has entered into a planning agreement,
while the planning agreement is in force, that Council must include in its annual
report particulars of compliance with and the effect of the planning agreement
during the year to which the annual report relates.

2.32

Council is to keep a register of any planning agreements that apply to land within
the Councils area, whether or not the Council is a party to a planning agreement.
The Council is required to record in the register the date an agreement was
entered into and a short description of the agreement (including any
amendment).

2.33

The Council will make the following available for public inspection (free of charge)
during ordinary office hours:
(a)

the planning agreement register kept by the Council,

(b)

copies of all planning agreements (including amendments) that apply to
the area of the Council,

(c)

copies of the explanatory notes relating to those agreements or
amendments.

Provision of security under a planning agreement
2.34

The Council will generally require a planning agreement to make provision for
security by the developer of the developers obligations under the agreement.

2.35

The form of security will generally be an unconditional bank guarantee from an
Australian Bank in favour of the Council to the full value of the developers
provision under the agreement and on terms otherwise acceptable to the Council.

_________________________________________________________________________________________________
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Dispute resolution
2.36

The Council will require a planning agreement to provide for mediation of
disputes between the parties to the agreement before the parties may exercise
any other legal rights in relation to the dispute.

Hand-over of works
2.37

The Council will generally not accept the hand-over of a public work carried out
under a planning agreement unless the developer furnishes to the Council a
certificate to the effect that the work has been carried out and completed in
accordance with the agreement and any applicable development consent.

2.38

The Council will also require the agreement to provide for a defects liability period
during which any defects must be rectified at the developers expense.

Management of land or works after hand-over
2.39

If a planning agreement provides for the developer, at the developers cost, to
manage or maintain land that has been dedicated to the Council or works that
have been handed-over to the Council, the Council will generally require the
parties to enter into a separate implementation agreement in that regard (see
paragraph 2.27 of this Policy).

2.40

The failure of the parties to reach agreement in relation to management and
maintenance of the land or works may be dealt with under the dispute resolution
provisions of the planning agreement.

Public use of privately-owned facilities
2.41

If a planning agreement provides for the developer to make a privately-owned
facility available for public use, the Council will generally require the parties to
enter into a separate implementation agreement in that regard (see paragraph
2.27 of this Policy).

2.42

Such an agreement may, subject to the Councils agreement, provide for
payment to the developer of a reasonable fee by a member of the public who
desires to use the relevant facility.

2.43

The failure of the parties to reach agreement in relation to management and
maintenance of the land or works may be dealt with under the dispute resolution
provisions of the planning agreement.

Notations on Certificates under s149(5) of the Act
2.44

The Council will generally require a planning agreement to contain an
acknowledgement by the developer that the Council may, in its absolute
discretion, make a notation under s149(5) of the Act about a planning agreement
on any certificate issued under s149(2) of the Act relating to the land the subject
of the agreement or any other land.

_________________________________________________________________________________________________
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3.

Negotiation Procedures
This section outlines the basic procedures for the negotiation of planning
agreements.

Negotiation System
3.1

The Councils negotiation system for planning agreements aims to be efficient,
predictable, transparent and accountable.

3.2

The system seeks to ensure that the negotiation of planning agreements runs in
parallel with applications for instrument changes or development applications.

3.3

As planning agreements are required by the Act to be publicly exhibited, a
planning agreement must be negotiated and prepared prior to it being publicly
exhibited.

3.4

The Council prefers that a planning agreement is negotiated before lodgement of
the relevant application and that it accompanies the application on lodgement.

Who will negotiate a planning agreement on behalf of the Council
3.5

A Council officer with appropriate delegated authority will negotiate a planning
agreement on behalf of the Council.

3.6

The councillors will not be involved in the face to face negotiation of the
agreement.

Separation of the Councils planning assessment and negotiation roles
3.7

If the Council has a commercial interest in the subject matter of a planning
agreement as a landowner, developer or financier, the Council will ensure that
the person who assesses the application to which a planning agreement relates
is not the same person or a subordinate of the person who negotiated the terms
of the planning agreement on behalf of the Council in its capacity as landowner,
developer or financier.

Involvement of independent third parties in the negotiation process
3.8

The Council will encourage the appointment of an independent person to
facilitate or participate in the negotiations or aspects of it, particularly where:
(a)

an independent assessment of a proposed change to an environmental
planning instrument or development application is necessary or desirable,

(b)

factual information requires validation in the course of negotiations,

_________________________________________________________________________________________________
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3.9

(c)

sensitive financial or other confidential information must be verified or
established in the course of negotiations,

(d)

facilitation of complex negotiations are required in relation to large
projects or where numerous parties or stakeholders are involved,

(e)

dispute resolution is required under a planning agreement.

The costs of the independent person will be borne by the developer.

Negotiation process
3.10

Before the lodgement of the relevant application by the developer, the Council
and the developer will decide whether to negotiate a planning agreement. The
parties should consider whether other planning authorities and other persons
associated with the developer should be additional parties to the agreement. If
the developer is not the owner of the relevant land, the landowner should be an
additional party to the agreement.

3.11

After the parties have decided to negotiate a planning agreement, the negotiation
of that agreement will generally involve the following key steps
(a)

the parties will then appoint a person to represent them in the negotiations

(b)

the parties will also appoint a third person to attend and take minutes of all
negotiations

(c)

the parties will also decide whether to appoint an independent person to
facilitate or otherwise participate in the negotiations or aspects of it

(d)

the parties will also agree on a timetable for negotiations and the protocols
and work practices governing their negotiations

(e)

the parties will then identify the key issues for negotiation and undertake
the negotiations

(f)

if agreement is reached, the Council will prepare the proposed planning
agreement and provide a copy of it to the developer. This will include an
explanatory note, as required by the Regulation, which is in the form set out
in Appendix C

(g)

the parties will undertake further negotiation on the specific terms of the
proposed planning agreement and explanatory note

(h)

once agreement is reached on the terms of the proposed planning
agreement, the developer will be required to execute the agreement.

(i)

the developer may then make the relevant application to the Council
accompanied by a copy of the agreement and explanatory note. The

_________________________________________________________________________________________________
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(j)

application must clearly record that the developers offer is made on the
basis that the planning agreement will apply if application is approved.
the parties may be required to undertake further negotiations and, hence, a
number of the above steps, as a result of the public notification and
inspection of the planning agreement or its formal consideration by the
Council in connection with the relevant application, may need to be
repeated including publicly renotifying the agreement.

3.10

Relevant public authorities will generally be consulted in relation to the
application and planning agreement during the process outlined in paragraph
3.11, and any consequential amendments may be required to the application and
proposed planning agreement as a consequence of those consultations.

4.

Public Notification & Exhibition of Planning
Agreements

Public notification of planning agreements
4.1

A planning agreement must be publicly notified and available for public inspection
for a minimum of 28 days.

4.2

Where the application to which a planning agreement relates is required by or
under the Act or Regulation to be publicly notified and available for public
inspection for a period exceeding 28 days, the Council will publicly notify the
planning agreement and make it available for public inspection for that longer
period.

4.3

The development application or the application for the instrument change,
proposed planning agreement and explanatory note are to be publicly exhibited
in accordance with the Act and Regulation.

4.4

The Council will publicly re-notify and make available for public inspection a
proposed planning agreement and the application to which it relates if, in the
Councils opinion, a material change is made to the terms of the agreement or
the application after it has been previously publicly notified and inspected. Such
a change may arise as a consequence of public submissions made in respect of
the previous public notification and inspection of the agreement or the
application, or their formal consideration by the Council, or for any other reason.

Consideration of a planning agreement
4.5

A proposed planning agreement and public submissions made in relation to that
agreement will be considered in the determination of the relevant application for
an instrument change or for development consent, so far as relevant to the
application.

_________________________________________________________________________________________________
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4.6

The weight given to the proposed planning agreement and public submissions
made in relation to that agreement is a matter for the Council acting reasonably.

5

Implementation of Planning Agreements

Entering into a planning agreement
5.1

A planning agreement is entered into when it is signed by all of the parties.

5.2

A planning agreement can be entered into at any time after the agreement is
publicly notified in accordance with the Act and Regulation.

5.3

If the application is for an instrument change, and that application is approved,
the planning agreement may be entered into immediately upon approval.
Alternatively, it can be entered into if consent is subsequently granted to a
development application relating to the instrument change.

5.4

If the application is an application for development consent, the Council will
generally require the planning agreement to be entered into as a condition of
granting development consent to the development to which the agreement
relates. In such a case, a condition of consent may be imposed which is
generally in the form set out in Appendix D, but only in terms of the developers
offer made in connection with the application.

5.5

If the application for development consent is approved on terms different to the
developers offer, the planning agreement could not be required to be entered.

Registration of planning agreements
5.6

Section 93H of the Act permits a planning agreement (including where an
agreement is amended) to be registered on the title to land if each person with an
estate or interest in the land agrees to its registration.

5.7

Section 93H(3) provides that a planning agreement that has been registered on
the title to land under s93H is binding on, and enforceable against, the owner of
the land from time to time as if each owner for the time being had entered into the
agreement.

5.8

The Council will generally require a planning agreement to contain a provision
requiring the developer to agree to registration of the agreement pursuant to
s93H of the Act if the requirements of that section are satisfied.

_________________________________________________________________________________________________
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Appendix A
Practice Note on Planning Agreements
Department of Infrastructure Planning and Natural
Resources, July 2005
Refer to the Department of Plannings website: http://www.planning.nsw.gov.au

_________________________________________________________________________________________________
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Attachment B
Template Planning Agreement (paragraph 2.30)
(Between Council and Developer)

To be drafted in accordance with the Planning Policy
Agreement provisions

_________________________________________________________________________________________________
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Attachment C
Template Explanatory Note (paragraph 3.11)
Attachment C
Template Explanatory Note
___________________________________________
Explanatory Note
Environmental Planning and Assessment Regulation 2000
(Clause 25E)
[Note: to be completed upon finalisation of Planning Agreement]

Draft Planning Agreement
Under s93F of the Environmental Planning and Assessment Act 1979

Parties
Hurstville City Council
## (Developer)

Description of Subject Land

Description of Proposed Change to Environmental Planning
Instrument/Development Application
_________________________________________________________________________________________________
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Summary of Objectives, Nature and Effect of the Draft Planning
Agreement

Assessment of the Merits of the Draft Planning Agreement
The Planning Purposes Served by the Draft Planning Agreement

How the Draft Planning Agreement Promotes the Objects of the Environmental Planning
and Assessment Act 1979

How the Draft Planning Agreement Promotes the Public Interest
(a)

How the Draft planning Agreement Promotes the Elements of the Councils
Charter

(b)

Whether the Draft Planning Agreement Conforms with the Authoritys Capital
Works Program

The Impact of the Draft Planning Agreement on the Public or Any Section of the Public

Other Matters

Signed and Dated by All Parties

_________________________________________________________________________________________________
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Attachment D
Template condition of development consent
Attachment D
Template condition of development consent
___________________________________________
(Where planning agreement accompanied a development application)
##.
Pursuant to section 80A(1) of the Environmental Planning and Assessment Act
1979, the planning agreement that relates to the development application the subject of
this consent must be entered into before [Insert Requirement].
(Where planning agreement accompanied an application to change an environmental planning
instrument)
##.
Pursuant to section 80A(1) of the Environmental Planning and Assessment Act
1979, the applicant must comply with the terms of the planning agreement that
accompanied the application made by [Insert Name of Developer] to [Insert Name of
Planning Authority] dated [Insert Date] relating to [Specify Name of Environmental Planning
Instrument] for the purpose of the making of the development application the subject of this
consent.

_________________________________________________________________________________________________
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PURPOSE
This policy outlines the policy and procedures relating to planning agreements under s93F
of the Environmental Planning and Assessment Act 1979.

SCOPE
This policy applies to land and development within the Local Government Area (LGA) of
Georges River Council. This policy also applies to land outside the George River LGA in
the case of a joint planning agreement between the Council and another council or planning
authority in regard to land outside the Georges River LGA.

DEFINITION OF TERMS
Term

Meaning

Act

Environmental Planning and Assessment Act 1979

Council

Georges River Council

Developer

Is a person who has:
a) Sought a change to an environmental planning instrument; or
b) Made or proposes to make a development application; or
c) Entered into an agreement with or is otherwise associated with, a
person to whom paragraph a) or b) applies

Development
Application

Has the same meaning as in the Act

Development
Contribution

The kind of provision made by a developer under a planning agreement,
being a monetary contribution, the dedication of land free of cost or the
provision a material public benefit. Appendix F sets out guidance in
relation to suggested public benefits applicable and desirable within the
Council’s LGA

Explanatory Note

A written statement made by a planning authority in accordance with
clause 25E of the Regulation

Instrument Note

A change to an environmental planning instrument to enable a
development application to be made, to carry out development (this
includes the making, amendment or repeal of an instrument),

Land value capture

A public financing mechanism implemented through planning
agreements by which the Council captures for the community's benefit
a share of the increase in the unimproved land value arising from:
a)

Planning Agreements Policy
August 2016
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development control plan; or
(a) the granting of a development consent which allows development
to exceed development standards or other development controls
under the Hurstville Local Environmental Plan 2012 Kogarah
Local Environmental Plan 2012 (the LEP) or another
environmental planning instrument.

Net Public Benefit

A public benefit that exceeds the benefit provided by specific measures
that address the impacts or potential impacts of a planning proposal or
development on surrounding land.

Planning Obligation

An obligation imposed by a planning agreement on a developer
requiring the developer to make a development contribution.

Planning Proposal

Has the same meaning as in the Act.

Practice Note

Means the Practice Note on Planning Agreements published by the
NSW Department of Infrastructure Planning and Natural Resources
(July 2005) as may be amended (see Appendix A).

Public

Includes a section of the public.

Public Benefit

The benefit enjoyed by the public as a consequence of a development
contribution.

Public Facilities

Means public infrastructure, facilities, amenities and services.

Public Purpose

Includes (without limitation) any of the following:
a) The provision of (or the recoupment of the cost of providing)
public amenities or public services;
b) The provision of (or the recoupment of the cost of providing)
affordable housing;
c) The provision of (or the recoupment of the cost of providing)
transport or other infrastructure relating to land;
d) The funding or recurrent expenditure relating to the provision of
public amenities or public services, affordable housing or
transport or other infrastructure;
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e) The monitoring of the planning impacts of development; and
f)

the conservation or enhancement of the natural environment.

Regulation

Environmental Planning and Assessment Regulation 2000

Surplus Value

The value of the developer’s contribution under a planning agreement
less the sum of the value of public works required to be carried out by
the developer under a condition imposed under s 80A(1) of the Act
and the value of development contributions that are or could have
been required to be made under s 94 or s 94A of the Act in respect of
the subject of the agreement.

VPA Officer

A person appointed by Council, or the General Manager of Council, to
have the function of negotiating and considering a proposed planning
agreement on behalf of Council.

Works in Kind

A work or action which replaces a monetary contribution in whole or in
part.

POLICY STATEMENT
1. Introduction
1.1

The Council’s current legal and procedural framework for planning agreements is
set by the following:
a) The provisions of Subdivision 2 of Division 6 of Part 4 of the Act;
b) The provisions of Division 1A of Part 4 of the Regulation;
c) The Practice Note;
d) The Independent Commission Against Corruption Development Assessment
Internal Audit Tool; and
e) This Policy.

1.2

This policy is not legally binding. However it is intended that the Council and all
persons dealing with the Council in relation to planning agreements will follow
this policy to the fullest extent possible.

1.3

It is intended that this policy will be periodically reviewed and, depending on the
outcome of any review, may be updated from time to time. The updates may
cover additional matters to those covered in this policy or provide more detailed
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information or guidance on specific matters covered in this policy. The Residual
Land Value table in Appendix E may be amended on an as needs basis
separately to a review of this policy.
2. Principles on the use of planning agreements
2.1

This section sets out the principles and framework on the use of planning
agreements.
Council's policy objectives

2.2

The objectives of this Policy are to:
a)

establish the Council's policy on the use of planning agreements;

b)

to provide an enhanced and more flexible development contributions
system for the Council;

c)

to supplement or replace, as appropriate, the application of s 94 or s 94A
of the Act to development;

d)

establish a clear and transparent framework governing the use of
planning agreements by the Council;

e)

ensure that the framework for planning agreements is, consistent,
efficient, fair, and accountable;

f)

establish a probity framework for the negotiation, preparation and
implementation of planning agreements;

g)

provide a framework that allows for development contributions to be
informed by and/or based on the concept of land value capture or
alternative mechanisms;

h)

facilitate the provision of public facilities, services and amenity outcomes
that align with the Council's corporate and strategic planning context;
and

i)

enable the provision of development contributions above those required
to address the direct impact of a particular development on neighbouring
land and the wider community.

Principles of planning agreements
2.3

The Council’s use of planning agreements will be governed by the following
principles:
a)

planning decisions must not be bought or sold through planning
agreements;
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b)

the Council will not allow planning agreements to improperly fetter the
exercise of its functions under the Act, Regulation or any other Act or
law;

c)

the Council will not use planning agreements for any purpose other than
a proper planning purpose;

d)

the consideration, negotiation and assessment of a proposed planning
agreement will be separate from the consideration of the planning merits
of a development application or a planning proposal;

e)

the Council will not use planning agreements as a means to overcome
revenue raising or spending limitations to which it is subject or for other
improper purposes;

f)

development that is unacceptable on planning grounds will not be
permitted because of public benefits offered by developers that do not
make the development acceptable on planning grounds;

g)

the Council will not seek benefits under a planning agreement that are
wholly unrelated to the development;

h)

in assessing a development application or planning proposal, the Council
will not take into consideration planning agreements that are wholly
unrelated to the subject matter of the development application or planning
proposal, nor will the Council give disproportionate weight to a planning
agreement;

i)

the Council will not allow the interests of developers, individuals or interest
groups to outweigh the public interest when considering a proposed
planning agreement;

j)

the Council will not improperly rely on its position in order to extract
unreasonable public benefits from developers under planning
agreements; and

k)

where the Council has a commercial stake in development the subject of
a planning agreement, it will take appropriate steps to ensure that it
avoids a conflict of interest between its role as a planning authority and its
interests in the development.

When may the Council consider entering into a planning agreement?
2.4

The Council may consider entering into a planning agreement when a
developer:
a)

proposes to, or has made a request for an Instrument change to facilitate
the carrying out of development; or
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2.5

2.6

b)

proposes to, or has made, a development application; or

c)

has entered into an agreement with, or is otherwise associated with, a
person to whom (a) or (b) applies.

Where the Council requires a planning agreement to be entered into as a
condition of development consent, the planning agreement must be in the
terms of an offer made by the developer in connection with the:
a)

development application; or

b)

request for an instrument change.

Notwithstanding the above, the Council is not obliged to enter into a planning
agreement with a developer.
Acceptability test

2.7

The Council will apply the following test when determining the acceptability of a
proposed planning agreement.

2.8

Does the planning agreement:
a)

satisfy the statutory requirements for planning agreements contained in
the Act and the Regulation;

b)

comply with the principles set out in clause 2.3 of this Policy;

c)

be directed towards a proper or legitimate planning purpose ordinarily
ascertainable from the statutory planning controls and other adopted
planning policies applying to development and the circumstances of the
case;

d)

provide for public benefits that bear a relationship to the development that
is not wholly unrelated to the development;

e)

produce outcomes that meet the general values and expectations of
the public and protect the overall public interest;

f)

provide for reasonable means of achieving the relevant purposes and
outcomes and securing the benefits;

g)

protect the communities reasonable planning expectations and avoid
environmental harm; and

h)

ensure the quantum of the public benefit offered is commensurate with the
value of the development contributions which the Council considers are
reasonably due in the circumstances.
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2.9

In addition to the Acceptability Test, the Council must consider if there are any
relevant circumstances that may operate to preclude the Council from entering
into the proposed planning agreement.
Provisions of planning agreements relating to s 94 and s 94A

2.10

A planning agreement may wholly or partly exclude the application of s 94
or s 94A of the Act to development that is the subject of the planning
agreement.

2.11

This is a matter to be negotiated between the Council and a developer having
regard to the circumstances of the case.

2.12

However, where the application of s 94 and s 94A of the Act to development
are not excluded by a planning agreement, the Council will generally not agree
to a provision allowing benefits under the planning agreement to be taken into
consideration in determining a development contribution under s 94. Section 94
and 94A conditions must comply with Council's s 94 and s 94A plans and the
Act.
Relationship between planning agreements and clause 4.6 of the LEP

2.13

Any variation to development standards under clause 4.6 of the LEP, as part of
a development application sought in connection with a planning agreement, will
not be permitted by the Council unless the Council is of the opinion that the
dispensation sought under clause 4.6 meets the relevant test on its own
planning merits.
Costs of negotiating, preparing and monitoring a planning agreement

2.14

The Council will generally require a planning agreement to make provision for
payment by the developer of the Council’s costs of negotiating, preparing, and
executing the planning agreement, as well as monitoring, enforcing and
administering the planning agreement.
Preparation and documentation of the planning agreement

2.15

Unless otherwise agreed, the Council will ordinarily prepare a planning
agreement, based on the template in accordance with Appendix B at the
developer's cost.
Council’s Annual Report and Register

2.16

The Act requires that where the Council has entered into a planning
agreement, while the planning agreement is in force, that Council must include
in its annual report particulars of compliance with and the effect of the planning
agreement during the year to which the annual report relates
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2.17

Council is to keep a register of any planning agreements that apply to land
within the Council’s area, whether or not the Council is a party to a planning
agreement. The Council is required to record in the register the date an
agreement was entered into and a short description of the agreement (including
any amendment).

2.18

The Council will make the following available for public inspection (free of
charge) during ordinary office hours:
a)

the planning agreement register kept by the Council;

b)

copies of all planning agreements (including amendments) that apply to
the area of the Council; and

c)

copies of the explanatory notes relating to those agreements or
amendments.

Dispute resolution
2.19

The Council will require a planning agreement to provide for a dispute
resolution mechanism between the parties to the planning agreement.

3. Probity
3.1

Public probity is important to Georges River Council and it will ensure that the
negotiation of all planning agreements is fair, transparent and directed at
achieving public benefits in an appropriate manner, free of corruption.

3.2

Noting this, the Council will:
a)

provide a copy of this policy to any person who seeks to enter into a VPA
with Council;

b)

publish this policy on Council's website and promote the general
awareness of this policy;

c)

comply with public notification requirements in the Act;

d)

ensure appropriate delegations and separation of responsibilities in
relation to:

e)

i.

the assessment of planning proposals and development applications;
and

ii.

the consideration and negotiation of planning agreements.
ensure that modifications to approved development must be subject to the
same scrutiny as the original development application;
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3.3

f)

ensure that Councillors and Council staff understand their particular role
and responsibility, some of which carry the potential for conflicts of
interest; and

g)

take every step to ensure that conflicts of interest are avoided to the
greatest extent possible – specifically, independent assessment by third
parties where Council has an interest and not entering into any
contractual arrangement which purports to fetter Council's discretion or
guarantee outcomes that are subject to a separate regulatory processes.

The procedures that will be implemented to address these matters may include,
but not be limited by, the following procedures:
a)

the Councillors will not be involved in the negotiation of the planning
agreement but will ultimately decide whether the Council should enter into
a planning agreement as part of their duties as Councillors;

b)

the VPA Officer will be responsible for negotiating a planning agreement
on behalf of the Council in accordance with this Policy;

c)

the Council will, in all cases, ensure that Council staff with key
responsibility for assessing development applications, approving
applications, assessing planning proposals or ensuring compliance, do
not have a role in the assessment of the commercial aspects of the
planning agreement nor on the conditions of the planning agreement
except where advice is required on matters relating to the development
application or planning proposal, such as conditions of consent for a
particular proposal;

d)

the Council may involve an independent person(s) to facilitate or
otherwise participate in the negotiations or aspects of it, particularly where
this will lead to a better planning outcome;

e)

the Council may appoint a probity advisor, particularly in cases where
there may be a risk of conflict of interest, or where there is significant
public interest;

f)

the Council will ensure that all negotiations with a developer and their
consultants are sufficiently documented; and

g)

where the Council has a commercial stake in development the subject of
an agreement, it will take appropriate steps to ensure that it avoids a
conflict of interest between its role as a planning authority and its
commercial interest in the development, including appointing an
independent person(s) and/or probity advisor.

Planning Agreements Policy
August 2016

Page 11 of 62

E19/0569/AS-10-004/PR-0005

4. Negotiation Procedures
General principles
4.1

The Council’s negotiation system for planning agreements aims to be
transparent, consistent, efficient, fair, and accountable.

4.2

The Council will negotiate planning agreements independently from the planning
proposal and/or development assessment and determination processes.

4.3

The system seeks to ensure that the negotiation of planning agreements runs in
parallel with applications for instrument changes or development applications.

4.4

As planning agreements are required by the Act to be publicly exhibited, a
planning agreement must be negotiated, drafted and be in a final draft form that
will enable it to be publicly exhibited.

4.5

The Council prefers that a developer makes an offer to enter into a planning
agreement at the same time as lodgement of a planning proposal or
development application
Who will negotiate a planning agreement on behalf of the Council

4.6

The VPA Officer will negotiate a planning agreement on behalf of the Council.
The councillors will not be involved in the negotiation of the planning agreement.
Separation of the Council’s planning assessment and negotiation roles

4.7

The Council will ensure that the person who assesses the development
application or planning proposal, to which a planning agreement relates, is not
the same person or a subordinate of the person who negotiated the key
commercial terms of the planning agreement on behalf of the Council.

4.8

The Council will nominate the VPA Officer to be the representative of the Council
in all negotiations regarding the key commercial terms of any proposed planning
agreement.

4.9

The VPA Officer will not have any involvement with the assessment of the
development application or planning proposal to which the proposed planning
agreement relates.

4.10

If any person reporting to the VPA Officer is involved with the draft planning
agreement, that person shall be bound by the same provisions of this Policy in
respect of interaction with Council officers assessing the development
application or planning proposal and conflicts of interest.

4.11

The Council will ensure the VPA Officer does not have any conflict of interest,
pecuniary or otherwise, within the meaning of Council's Code of Conduct in
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respect of the subject matter of the planning agreement or the development
application or planning proposal to which it relates.
4.12

If the VPA Officer considers that she or he may have such a conflict, that person
must immediately advise the Council in writing and a different VPA Officer, or if
necessary an independent third party, must be appointed.
Involvement of independent third parties in the negotiation process

4.13

4.14

The Council will encourage the appointment of an independent person to
facilitate or participate in the negotiations, or aspects of it, particularly where:
a)

an independent assessment of a proposed instrument change or
development application is necessary or desirable;

b)

factual information requires validation in the course of negotiations;

c)

sensitive financial or other confidential information must be verified or
established in the course of negotiations;

d)

facilitation of complex negotiations are required in relation to large
projects or where numerous parties or stakeholders are involved; and

e)

dispute resolution is required under a planning agreement.

The costs of the independent person will be borne by the developer.
Negotiation steps for planning agreements

4.15

Before the lodgement of the relevant development application or planning
proposal by the developer, the Council staff and the developer will decide
whether to negotiate a planning agreement.

4.16

At this time, Council's VPA Officer will be responsible for all functions with regard
to the proposed planning agreement. Alternatively, Council’s General Manager
will be involved and negotiate the proposed planning agreement, at the General
Manager's discretion.

4.17

If the developer is not the owner of the relevant land, the landowner must be an
additional party to the proposed planning agreement.

4.18

After the parties have decided to negotiate a planning agreement, the
negotiation of that agreement will generally involve the following key steps, which
may be varied on a case by case basis:
a)

The developer will advise the Council of the person that will represent
them in the negotiations.
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b)

A timetable for negotiations will be agreed between the VPA Officer and
developer.

c)

The key commercial issues for negotiation will be identified by the VPA
Officer and the developer, and the negotiations over these issues will then
take place.

d)

If agreement is reached on commercial terms, the developer must make a
formal letter of offer to enter into the planning agreement with Council.
The letter of offer is to be submitted by the developer contemporaneously
with the planning proposal or the development application. The developer
may submit a draft planning agreement with the letter of offer.

e)

The draft planning agreement is to be prepared based on Council’s
template attached to this Policy and include all material terms.

f)

The VPA officer is to consider relevant stakeholders and policies when
negotiating the planning agreement.

g)

For draft planning agreements which relate to a planning proposal, the
draft planning agreement is to be reported to a Council meeting, together
with the planning proposal, prior to proceeding to a Gateway
Determination.

h)

The Council will publicly exhibit the development application or planning
proposal (following the issue of a Gateway determination) and draft
planning agreement in accordance with the Act and this Policy. Council
will generally require that public exhibition of the draft planning agreement
occurs at the same time as public exhibition of the planning proposal or
development application.

i)

The VPA Officer may negotiate further changes to the draft planning
agreement having regard to any matters raised following public
notification and exhibition.

j)

If agreement on terms of the planning agreement has been reached, it
has been exhibited, and any further changes negotiated are agreed, the
VPA Officer will prepare a report for Council with recommendations with
regard to the planning agreement.

k)

The planning agreement will need to be executed by the Developer prior
to the meeting of Council for a decision on whether to enter into the
planning agreement.

l)

The planning agreement will generally be considered by Council at the
same time as the meeting for determination of the relevant development
application or decision to proceed with the planning proposal.
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4.19

Indicative flow charts that show the steps to be followed during a planning
agreement negotiation for both a planning proposal and a development
application can be found at Appendix G and H respectively.
Public authority consultation

4.20

Relevant public authorities will generally be consulted in relation to the
development application or planning proposal and planning agreement during
the process outlined in paragraph 4.18. Any consequential amendments that
may be required to the development application or planning proposal and/or
proposed planning agreement as a consequence of those consultations will be
discussed with the applicant.
Negotiation steps for planning agreements for Council owned land

4.21

Council will follow the same process when negotiating a planning agreement for
Council owned land. The Council may appoint an independent person(s) or
probity advisor in this circumstance.

5. Assessment and application of funds
5.1

This section explains:
a)

general principles on contributions;

b)

how Council will calculate what the appropriate contributions are for a
development application or planning proposal; and

c)

how Council will value the public benefits offered under a planning
agreement.

Value and form of development contributions under a planning agreement
5.2

5.3

The following matters regarding the value and form of development contributions
need to be determined prior to reporting to Council, the:
a)

monetary value of the contribution to be made;

b)

value of any land that is to be dedicated; and

c)

value of the material benefit to be contributed.

Where either a planning proposal is proposed, or development consent is
sought, which will result in an exceedance of development standards, resulting in
an inherent increase in value of the land or development, the concept of land
value capture may be used to assess the appropriate contribution. This concept
may be applied in addition to other considerations in relation to the level of
contributions.
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Standardising contributions
5.4

Wherever possible, the Council will seek to standardise development
contributions sought under planning agreements in order to streamline
negotiations and provide fairness, predictability and certainty to developers. This,
however, does not prevent public benefits being negotiated on a case-by-case
basis, particularly where planning benefits are also involved.
Pooling of monetary contributions

5.5

Where a proposed planning agreement provides for a monetary contribution by
the developer, the Council may seek to include a provision permitting money
paid under the agreement to be pooled with money paid under other planning
agreements and applied progressively for the different purposes under those
agreements, subject to the specific requirements of the relevant agreements.
Pooling may be appropriate to allow public benefits, particularly essential
infrastructure such as that listed in Appendix F, to be provided in a fair and
equitable way.
Application of recurrent funds

5.6

The Council may request developers, through a planning agreement, to make
development contributions towards the recurrent costs of public facilities.

5.7

Where the public facility primarily serves the development to which the planning
agreement relates or neighbouring development, the arrangement for recurrent
funding may be in perpetuity. However, where the public facility or public benefit
is intended to serve the wider community, the planning agreement may only
require the developer to make contributions towards the recurrent costs of the
facility, for a limited time, until, for example, a public revenue stream is
established to support the ongoing costs of the facility.
Methods for calculating contributions due

5.8

In calculating the appropriate amount of contributions due under a planning
agreement, Council will differentiate between:
a)

a development application that complies with all development standards
and controls;

b)

a development application that exceeds development standards and
controls; and

c)

a planning proposal.

Calculation of contributions due for a development application that does
not comply with development standards
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Where development proposed in a development application does not comply
with development standards and controls and it will, if approved, result in an
increase in value of the land or the development, Council will determine
appropriate contributions by applying either land value capture as set out in
paragraphs 5.11 - 5.17 or use an alternative mechanism which Council
considered appropriate.

5.9

Calculation of contributions for a planning proposal
5.10

Where a planning proposal is likely to result in an increase in value of the
unimproved land the subject of the planning proposal, Council will determine
appropriate contributions by applying land value capture as set out in paragraphs
5.11 - 5.17 or use an alternative mechanism which Council considered
appropriate.
Land value capture

5.11

For the purposes of this Policy, land value capture is a public financing
mechanism implemented through planning agreements by which the Council
captures for the community’s benefit a share of the unearned increment to
developers in land value increases arising from:
a)

an instrument change which facilitates development, plus associated or
consequential changes to any Hurstville or Kogarah Development Control
Plan(s); or

b)

the grant of a development consent which allows development to exceed
the otherwise permissible development controls under the LEP or another
environmental planning instrument.

5.12

Land value capture is distinguishable from development contribution
mechanisms under s 94 and s 94A of the Act in that it is focussed on value
sharing between the Council on behalf of the community and developers, rather
than on financing the costs to the Council of addressing particular impacts of
development such as the need for public open space and recreational facilities,
community facilities, road improvements and traffic management.

5.13

The formula for calculating a monetary contribution associated with value
capture is provided below.

C = RLV (2) – RLV (1)
2
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Where:

C

=

Monetary contribution

RLV (2)

=

Residual land value of a site
following either an instrument
change, plus associated or
consequential changes to any
Hurstville or Kogarah
Development Control Plan(s),
applying to the site, or the
consent to development on the
site allowing an exceedance of
development standards or other
planning controls, which in both
cases allow intensified
development.

RLV (1)

=

Residual value of a site under
the existing the LEP and
Hurstville or Kogarah
Development Control Plan
provisions.

5.14

RLV(2) and RLV(1) are to be determined by the land values in the table
contained in Appendix E for land within the Hurstville City Centre and Kogarah
Town Centre as defined by the Figures 1 and 2 in the Appendix E.

5.15

If there is a dispute between Council and the developer with respect to RLV(1)
and/or RLV(2), the developer will be required to provide the Council with
sufficient details, costs and valuations to determine a realistic figure for the
residual land values under the existing and altered statutory planning controls, or
resulting from the exceedance of development standards/planning controls.

5.16

Such documentation provided to the Council is to be verified by a certified
practising valuer or a qualified and experienced land economist, or both if
necessary. The Council’s staff responsible for the planning agreement may
engage an independent land economist and other specialists to review
information provided by the developer. Costs incurred by the Council will be met
by the developer.

5.17

Proposed changes to the LEP contained in a planning proposal may be
amended following the public consultation stage. In that case, further
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negotiations regarding the offer may occur having regard to changes in
development potential and viability. Consequential amendments to the planning
agreement may occur.
Dedication of land
5.18

Unless otherwise agreed, where the benefit under a planning agreement is the
provision of land for a public purpose, the Council will generally seek to value the
benefit on the basis of the value of the land being dedicated, taken from the table
of land values contained in Appendix E, for specific zones within the Georges
River LGA. Council will apply the table within the relevant zone and multiply it by
the area of the land to be dedicated. The table is to be updated on an as needs
basis.

5.19

If there is no corresponding value applicable in Appendix E, then Council will
seek to estimate the value of the land proposed to be dedicated as if it were to
be valued under the Land Acquisition (Just Terms Compensation) Act 1991
following the compulsory acquisition of the land.
Works in kind

5.20

Unless otherwise agreed, Council will generally value the benefit of work in kind
by adopting the valuation method that would ordinarily be adopted by a quantity
surveyor. Council may require the applicant to provide a valuation, including
report by a quantity surveyor, if there is any dispute regarding the infrastructure
value for works in kind.
Other material public benefits

5.21

Where a planning agreement provides for the provision of a material public
benefit, the Council and the developer will negotiate the manner in which the
benefit is to be valued for the purposes of the planning agreement.
Monetary contributions

5.22

Monetary contributions will be subject to regular adjustment against increases or
decreases in CPI. The final amount due will be calculated immediately prior to
the time of payment.
Credits and refunds

5.23

The Council will not agree to a planning agreement providing for the surplus
value under a planning agreement being refunded to the developer or offset
against development contributions required to be made by the developer in
respect of other development in the Council’s area.
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6. Public notification and exhibition of planning agreements
Public notification
6.1

In accordance with the Act, a proposed planning agreement must be publicly
notified and available for public inspection for a minimum of 28 days.

6.2

Where possible, Council will seek to publicly notify a proposed planning
agreement, together with the development application or planning proposal to
which it relates.

6.3

Where the development application or planning proposal to which a planning
agreement relates is required by or under the Act or Regulation to be publicly
notified and available for public inspection for a period exceeding 28 days, the
Council will publicly notify the planning agreement and make it available for
public inspection for that longer period.

6.4

The development application or planning proposal, proposed planning
agreement and explanatory note are to be publicly exhibited in accordance with
the specific requirements of the Act and Regulation.
Re-notification

6.5

The Council will publicly re-notify and make available for public inspection a
proposed planning agreement and the development application or planning
proposal to which it relates if, in the Council’s opinion, a material change is made
to the terms of the agreement or the development application or planning
proposal after it has been previously publicly notified and inspected.
Public comments on planning agreements

6.6

The Council encourages the public to make submissions on planning
agreements. This will allow the Council to better understand local needs and
permit fine tuning of the planning obligations set out in any planning agreement.

6.7

Public submissions to planning agreement notifications will be assessed by the
Council in accordance with this Policy.
Consideration of a planning agreement

6.8

Council's VPA Officer will assess the merits of a proposed planning agreement
and public submissions in accordance with this policy and report that to Council.

6.9

In addition, where a development application has been lodged, the planning
agreement and public submissions made in relation to that planning agreement
will also be considered by the relevant planning officer in the determination of the
development application as part of the overall merit assessment under s 79C of
the Act.
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6.10

This will be a separate arm's length assessment to that done by the VPA Officer.

6.11

The fact that the Council's VPA Officer approves the terms of a proposed
planning agreement will not necessarily mean that the development application
or planning proposal, to which the proposed planning agreement relates, is
acceptable on its merits. The development application or planning proposal must
be acceptable on planning grounds in the overall merit assessment.

6.12

The weight given to the proposed planning agreement and public submissions
made in relation to that agreement is a matter for the Council acting reasonably.

7. Enforcement and management of planning agreements
Appropriate means of enforcement
7.1

Section 93F(3)(g) of the Act requires a planning agreement to provide for
enforcement by suitable means. The suitable means will vary depending on the
circumstances, but will typically include security and/or registration of the
planning agreement on title.
Provision of security under a planning agreement

7.2

The Council will generally require a planning agreement to make provision for
security by the developer for the developer’s obligations under the planning
agreement.

7.3

The form of security will generally be an unconditional bank guarantee from an
Australian Bank in favour of the Council to the full value of the developer’s
provision under the planning agreement and on terms otherwise acceptable to
the Council.
Registration of planning agreements

7.4

Section 93H of the Act permits a planning agreement (including where an
agreement is amended) to be registered on the title to land, provided each
person with an estate or interest in the land agrees to its registration.

7.5

Section 93H(3) provides that a planning agreement that has been registered on
the title to land under s 93H is binding on, and enforceable against, the owner of
the land from time-to-time as if each owner for the time being had entered into
the agreement.

7.6

The Council will generally require a planning agreement to contain a provision
requiring the developer to agree to registration of the planning agreement,
pursuant to s 93H of the Act, if the requirements of that section are satisfied.
Notations on certificates under s 149(5) of the Act
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7.7

Council will generally require a planning agreement to contain an
acknowledgement by the developer that Council may, in its absolute discretion,
make a notation about a planning agreement on any zoning certificate issued
under s 149 of the Act relating to the land the subject of the agreement or any
other land.
Entering into a planning agreement

7.8

A planning agreement is entered into when it is signed by all of the parties.

7.9

A planning agreement can be entered into at any time after the planning
agreement is publicly notified in accordance with the Act and Regulation.

7.10

Council will typically require a developer to give an irrevocable offer and sign the
planning agreement before the grant of development consent or prior to Council
requesting that the Minister make the Instrument change referred to in the
planning proposal.

7.11

If there is development application, the Council will generally require the planning
agreement to be entered into as a condition of granting development consent to
the development to which the planning agreement relates, particularly if the
planning agreement has not yet been executed.

7.12

In such a case, a condition of consent may be imposed which is generally in the
form set out in Appendix D, but only in terms of the developer’s offer made in
connection with the development application.

7.13

Council cannot include a condition of consent that requires a developer to enter
into a planning agreement on different terms than offered, or if no planning
agreement was offered.
Time when developer’s obligations arise under a planning agreement

7.14

The Council will generally require a planning agreement to provide that the
developer’s obligations under the planning agreement and the payment of
contributions will take effect when development consent is granted or when the
relevant Instrument change is gazetted.
Hand-over of works

7.15

The Council will generally not accept the hand-over of a public work carried out
under a planning agreement unless the developer furnishes to the Council a
certificate to the effect that the work has been carried out and completed in
accordance with the planning agreement and any applicable development
consent.
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7.16

The Council will also require the planning agreement to provide for a defects
liability period during which any defects must be rectified at the developer’s
expense.
Management of land or works after hand-over

7.17

If a planning agreement provides for the developer, at the developer’s cost, to
manage or maintain land that has been dedicated to the Council or works that
have been handed-over to the Council, the Council will generally require the
parties to enter into a separate implementation agreement in that regard.

7.18

The failure of the parties to reach agreement in relation to management and
maintenance of the land or works may be dealt with under the dispute resolution
provisions of the planning agreement.
Monitoring and review of a planning agreement

7.19

The Council will continuously monitor the performance of the developer’s
obligations under a planning agreement.

7.20

The Council will require the planning agreement to contain a provision
establishing a mechanism under which the planning agreement is periodically
reviewed with the involvement of all parties. This will include a review of the
developer’s performance of the planning agreement.
Modification or discharge of the developer’s obligations under a planning
agreement

7.21

The Council may agree to a provision in a planning agreement permitting the
Developer’s obligations under the planning agreement to be modified or
discharged where the modification or discharge is linked to the following
circumstances:
a)

the developer’s obligations have been fully carried o u t in accordance
with the planning agreement;

b)

the developer has assigned/novated the developer’s interest under the
planning agreement in accordance with its terms and the assignee has
become bound to the Council to perform the developer’s obligations
under the planning agreement;

c)

the development consent to which the planning agreement relates has
lapsed;

d)

there has been a material modification to the development consent to
which the planning agreement relates;
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7.22

e)

the performance of the planning agreement has been frustrated by an
event beyond the control of the parties;

f)

the Council and the developer otherwise agree to the modification or
discharge of the planning agreement;

g)

material changes have been made to the planning controls applying to
the land to which the planning agreement applies; or

h)

the revocation or modification by the Minister for Planning of a
development consent to which a planning agreement relates.

Such a provision will require the modification or discharge of the planning
agreement to be in accordance with the Act and Regulation.
Assignment and dealings by the developer

7.23

The Council will require every planning agreement to provide that the developer
may not assign its rights or obligations under the planning agreement nor have
any dealing in relation to the land the subject of the planning agreement unless,
in addition to any other requirements of the planning agreement:
a)

the developer and incoming party has, at no cost to the Council, either
entered into a deed of novation or expected all necessary documents in
favour of the Council by which that person agrees to be bound by the
planning agreement as if they were a party to the original agreement; and

b)

the Developer is not in breach of the planning agreement.
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Appendix A - Practice Note on Planning Agreements Department of Infrastructure
Planning and Natural Resources, July 2005

Refer to the Department of Planning's website: http://www.planning.nsw.gov.au

D16/090540
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Appendix B - Template Planning Agreement between Council and Developer

Planning Agreement
Under s 93F of the Environmental Planning and Assessment Act 1979

Georges River Council

And

[insert party]

Error! Unknown document property name.
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KEY DETAILS

Date

See Execution on page 53

Parties
Council
Name
Address
Attention
Fax
Email

Georges River Council
ABN 57 789 014 855
Civic Centre MacMahon Street Hurstville NSW 2220
##
##
##

Developer
Name
Address
Attention
Fax
Email
Land

See definition of Land in clause ##

Development

See definition of Development in clause ##

Development
Contributions

See clause 9 and Schedule 1

Application of s94,
s94A and s94EF of
the Act

See clause ##

Security

See Part 4

Registration

See clause ##

Restriction on
dealings

See clause ##

Dispute Resolution

See Part 3

D16/090540
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BACKGROUND
A

The Developer owns the Land.

B

The Developer has lodged the [Development Application/Planning Proposal].

C

The [Development Application/Planning Proposal] was accompanied by an offer by
the Developer to enter into a planning agreement with Council under which the
Developer would provide Development Contributions in the form of [a monetary
contribution, public domain works, road upgrades, landscaping and the dedication
of land] to Council if [Development Consent was granted to the Development
Application/ the Amending LEP was made to facilitate the Planning Proposal].

D

The Developer and the Council have agreed that the Developer will make
Development Contributions in connection with the [Development
Application/Planning Proposal] in accordance with this Deed.

TERMS
Part 1 - Preliminary

1

Interpretation

1.1

Definitions
In this Deed the following definitions apply:
Act means the Environmental Planning and Assessment Act 1979 (NSW).
Amending LEP means the amendment to [insert relevant LEP title] to facilitate the
implementation of the Planning Proposal.
Approval includes approval, consent, licence, permission or the like.
Authority means the Commonwealth or New South Wales government, a Minister
of the Crown, a government department, state-owned corporation, a public
authority established by or under any Act, a council or county council constituted
under the Local Government Act 1993, or a person or body exercising functions
under any Act including a commission, panel, court, tribunal and the like.
Bank Guarantee means an irrevocable and unconditional undertaking without any
expiry or end date in favour of the Council to pay an amount or amounts of money
to the Council on demand issued by:
(a)

D16/090540

one of the following trading banks:
(i)

Australia and New Zealand Banking Group Limited,

(ii)

Commonwealth Bank of Australia,

(iii)

Macquarie Bank Limited,
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(b)

(iv)

National Australia Bank Limited,

(v)

St George Bank Limited,

(vi)

Westpac Banking Corporation, or

any other financial institution approved by the Council in its absolute
discretion.

Claim includes a claim, demand, remedy, suit, injury, damage, loss, Cost, liability,
action, proceeding or right of action.
CPl means the Consumer Price Index (All Groups - Sydney) published by the
Australian Bureau of Statistics.
Cost means a cost, charge, expense, outgoing, payment, fee and other
expenditure of any nature.
Dedication Plan means the plan in Schedule 3.
Deed means this planning agreement and includes any schedules, annexures and
appendices to this deed.
Defect means anything that adversely affects, or is likely to adversely affect, the
appearance, structural integrity, functionality or use or enjoyment of a Work or any
part of a Work.
Defects Liability Period means the period of 1 year commencing on the day
immediately after a Work is completed for the purposes of this Deed.
Development means the development [described in/contemplated by] the
[Development Application/Planning Proposal].
Development Application means [insert details].
Development Consent has the same meaning as in the Act.
Development Contribution means, the dedication of land free of cost, the
payment of a monetary contribution, the carrying out of work, or the provision of any
other material public benefit, or any combination of them, to be used for, or applied
towards a public purpose (subject to the provisions of the Deed) and the other
benefits included in Schedule 1, but does not include any Security or other benefit
provided by a Party to the Council to secure the enforcement of that Party's
obligations under this Deed for the purposes of s93F(3)(g) of the Act.
Dispute means a dispute or difference between the Parties under or in relation to
this Deed.
Equipment means any equipment, apparatus, vehicle or other equipment or thing
to be used by or on behalf of the Developer in connection with the performance of
its obligations under this Deed.
GST has the same meaning as in the GST Law.
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GST Law has the same meaning as in A New Tax System (Goods and Services
Tax) Act 1999 (Cth) and any other Act or regulation relating to the imposition or
administration of the GST.
Item means specified in Column 1 of Schedule 1.
Just Terms Act means the Land Acquisition (Just Terms Compensation) Act 1991.
Key Details means the section of this agreement headed Key Details.
Land means [insert details].
Location Plan means the plan in Schedule 4.
Occupation Certificate has the same meaning as in the Act.
Party means a party to this Deed.
Planning Proposal means the proposal as set out in [insert details] to be facilitated
by the making of the Amending LEP.
Rectification Notice means a notice in writing:
(a)

identifying the nature and extent of a Defect,

(b)

specifying the works or actions that are required to Rectify the Defect,

(c)

specifying the date by which or the period within which the Defect is to be
rectified.

Rectify means rectify, remedy or correct.
Regulation means the Environmental Planning and Assessment Regulation 2000.
Security means a Bank Guarantee, or a bond or other form of security to the
satisfaction of the Council indexed in accordance with CPI from the date of this
Deed.
Work means the physical result of any building, engineering or construction work
in, on, over or under land.
1.2

In the interpretation of this Deed, the following provisions apply unless the context
otherwise requires:
(a)

Except as otherwise provided in this Deed, words in this Deed have the
same meaning as those words have in the Act;

(b)

Headings are inserted for convenience only and do not affect the
interpretation of this Deed.

(c)

A reference in this Deed to a business day means a day other than a
Saturday or Sunday on which banks are open for business generally in
Sydney.

D16/090540

30

E19/0569/AS-10-004/PR-0005

(d)

If the day on which any act, matter or thing is to be done under this Deed is
not a business day, the act, matter or thing must be done on the next
business day.

(e)

A reference in this Deed to dollars or $ means Australian dollars and all
amounts payable under this Deed are payable in Australian dollars.

(f)

A reference in this Deed to a $ value relating to a Development Contribution
is a reference to the value exclusive of GST.

(g)

A reference in this Deed to any law, legislation or legislative provision
includes any statutory modification, amendment or re-enactment, and any
subordinate legislation or regulations issued under that legislation or
legislative provision.

(h)

A reference in this Deed to any agreement, deed or document is to that
agreement, deed or document as amended, novated, supplemented or
replaced.

(i)

A reference to a clause, part, schedule or attachment is a reference to a
clause, part, schedule or attachment of or to this Deed.

(j)

An expression importing a natural person includes any company, trust,
partnership, joint venture, association, body corporate or governmental
agency.

(k)

Where a word or phrase is given a defined meaning, another part of speech
or other grammatical form in respect of that word or phrase has a
corresponding meaning.

(l)

A word which denotes the singular denotes the plural, a word which
denotes the plural denotes the singular, and a reference to any gender
denotes the other genders.

(m)

References to the word 'include' or 'including' are to be construed without
limitation.

(n)

A reference to this Deed includes the agreement recorded in this Deed.

(o)

A reference to a Party to this Deed includes a reference to the servants,
agents and contractors of the Party, the Party's successors and assigns.

(p)

A reference to 'dedicate' or 'dedication' in relation to land is a reference to
dedicate or dedication free of cost.

(q)

Any schedules, appendices and attachments form part of this Deed.

(r)

Notes appearing in this Deed are operative provisions of this Deed.

2

Status of this Deed

2.1

This Deed is a planning agreement within the meaning of s93F(1) of the Act.
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3

Commencement

3.1

This Deed takes effect on the date when all Parties have executed one
counterpart of this Deed.

3.2

The Party who executes this Deed last is to insert on the front page the date they
did so and provide a copy of the fully executed and dated Deed to any other
person who is a Party.

4

Application of this Deed

4.1

This Deed applies to the Land and to the Development.

5

Warranties

5.1

The Parties warrant to each other that they:
(a)

have full capacity to enter into this Deed, and

(b)

are able to fully comply with their obligations under this Deed.

6

Further agreements

6.1

The Parties may, at any time and from time to time, enter into agreements relating
to the subject-matter of this Deed that are not inconsistent with this Deed for the
purpose of implementing this Deed

7

Surrender of right of appeal, etc.

7.1

The Developer is not to commence or maintain, or to cause or procure the
commencement or maintenance, of any proceedings in any court or tribunal or
similar body appealing against, or questioning the validity of this Deed, or an
Approval relating to the Development Application in so far as the subject matter of
the proceedings relates to this Deed.

7.2

Clause 7.1 does not restrict the Developer or person with the benefit of the
Development Consent issued in relation to the Development Application from
commencing an appeal in the Land and Environment Court in relation to any
subsequent development application or application to modify the Development
Consent the subject of this Deed, provided that the subject matter of the appeal
does not relate to this Deed or any condition of Development Consent requiring
entry into this Deed.

8

Application of s 94, s 94A and s 94EF of the Act to the Development

8.1

This Deed [does/does not] exclude the application of s 94, s 94A or s 94EF to the
Development.

Part 2 - Development Contributions
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9

Provision of Development Contributions

9.1

The Developer is to make Development Contributions to the Council in
accordance with Schedule 1, any other provision of this Deed relating to the
making of Development Contributions.

9.2

The Council is to apply each Development Contribution made by the Developer
under this Deed towards any public purpose for which it is made (as specified in
column 2 of the Table in Schedule 1) and otherwise in accordance with this Deed.

9.3

Despite clause 9.2, the Council may apply a Development Contribution made
under this Deed towards a public purpose other than the public purpose specified
in this Deed if the Council reasonably considers that the public interest would be
better served by applying the Development Contribution towards that other
purpose rather than the purpose so specified.

9.4

If no public purpose is specified for a Development Contribution in Schedule 1,
the Council may apply the Development Contribution towards any purpose, which
need not be a public purpose.

10

Dedication of land [use where appropriate]

10.1

A Development Contribution comprising the dedication of land is made for the
purposes of this Agreement when:
(a)

a deposited plan is registered in the register of plans held with the
Registrar-General that dedicates land as a public road (including a
temporary public road) under the Roads Act 1993 or creates a public
reserve or drainage reserve under the Local Government Act 1993, or

(b)

the Council is given:
(i)

an instrument in registrable form under the Real Property Act 1900
duly executed by the Developer as transferor that is effective to
transfer the title to the land to the Council when executed by the
Council as transferee and registered,

(ii)

the written consent to the registration of the transfer of any person
whose consent is required to that registration, and

(iii)

a written undertaking from any person holding the certificate of title
to the production of the certificate of title for the purposes of
registration of the transfer.

10.2

The Developer is to do all things reasonably necessary to enable registration of
the instrument of transfer to occur.

10.3

The Developer is to ensure that land dedicated to the Council under this Deed is
free of all encumbrances and affectations (whether registered or unregistered and
including without limitation any charge or liability for rates, taxes and charges)
except as otherwise agreed in writing by the Council.

10.4

If, having used all reasonable endeavours, the Developer cannot ensure that land
to be dedicated to the Council under this Deed is free from all encumbrances and
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affectations, the Developer may request that Council agree to accept the land
subject to those encumbrances and affectations, but the Council may withhold its
agreement in its absolute discretion.
10.5

If Council withholds approval to any encumbrances and affectations under clause
10.4, and the Developer cannot dedicate the land free from those encumbrances
and affectations, then the Council will compulsorily acquire the land and clause 26
will apply to the acquisition.

10.6

Despite any other provision of this Deed, if the Developer is required to dedicate
land to the Council on which the Developer is also required to carry out a Work
under this Deed, the Developer is to comply with clause 10.1(b) not later than 28
days after the Work is completed for the purposes of this Deed.

11

Approval of design of Works [use where Works are to be carried out by
Developer]

11.1

Council is to approve the design and specifications for the Works which are Items
[insert ] in Part B of the table to Schedule 1 (Specified Works) prior to any
Approval for the Specified Works being sought.

11.2

Prior to commencing any work on the detailed design of the Specified Works, the
Developer is to request that Council provide the Developer with its requirements
for the location, design, materials, specifications, capacity and timing for the
provision of the Specified Works.

11.3

The Council is to act reasonably when specifying its requirements for any
Specified Works and Council's requirements must:
(a)

not be inconsistent with the details contained in Schedules 2, 4 and 5; and

(b)

not require works beyond or outside the scope of the Specified Works.

11.4

Once the Developer receives Council's requirements for the Specified Works
under clause 11.2, the Developer is to provide the detailed design for the
Specified Works to Council for Council's approval.

11.5

The Developer is to make any reasonable change to the detailed design for the
Specified Works required by the Council, provided those changes must:
(a)

not be inconsistent with the details contained in Schedules 2, 4 and 5; and

(b)

not require works beyond or outside the scope of the Specified Works.

11.6

The Developer is to bear all reasonable costs associated with obtaining the
Council's approval to the detailed design of Specified Works under this clause.

12

Carrying out of Work [use where appropriate]

12.1

Without limiting any other provision of this Deed, any Work that is required to be
carried out by the Developer under this Deed is to be carried out in accordance
with any design or specification specified or approved by the Council in
accordance with clause 11, any relevant Approval and any other applicable law.
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12.2

The Developer, at its own cost, is to obtain any Approvals necessary for the
carrying out of the Work and is to comply with any reasonable direction given to it
by the Council to prepare or modify a design or specification relating to a Work
that the Developer is required to carry out under this Deed.

13

Variation to Work [use where appropriate]

13.1

The design or specification of any Work that is required to be carried out by the
Developer under this Deed may be varied by agreement in writing between the
Parties, acting reasonably, without the necessity for an amendment to this Deed.

13.2

Without limiting clause 13.1, the Developer may make a written request to the
Council to approve a variation to the design or specification of a Work in order to
enable it to comply with the requirements of any Authority imposed in connection
with any Approval relating to the carrying out of the Work.

13.3

The Council is not to unreasonably delay or withhold its approval to a request
made by the Developer under clause 13.2. Council is to provide a response to the
request for a variation within 14 days of the developer's submission in writing
being received.

13.4

Should a response to a request for variation not be provided by Council within 14
days, the parties agree that the variation request is to be taken as approved.

13.5

The Council, acting reasonably, may from time to time give a written direction to
the Developer requiring it to vary the design or specification of a Work before the
Work is carried out in a specified manner only if the variation:
(a)

is not Inconsistent with the details contained In Schedules 2, 4 and 5; and

(b)

does not require works beyond or outside the scope of the Specified Works.

13.6

The Developer is to comply promptly with a reasonable direction referred to in
clause 13.5 at its own cost.

14

Access to land by Developer [use where appropriate]

14.1

The Council authorises the Developer to enter, occupy and use any Council land
on which the Works are to be located for the purpose of performing its obligations
under this Deed.

14.2

The Council is to permit the Developer, upon receiving reasonable prior notice
from the Developer, to enter any other Council owned or controlled land in order
to enable the Developer to properly perform its obligations under this Deed. For
the purpose of this clause reasonable notice is taken to be 14 days.

14.3

Nothing in this Deed creates or gives the Developer any estate or interest in any
part of the land referred to in clause 14.1 or 14.2.

15

Access to land by Council [use where appropriate]

15.1

The Council may enter any land on which Work is being carried out by the
Developer under this Deed in order to inspect, examine or test the Work, or to
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remedy any breach by the Developer of its obligations under this Deed relating to
the Work.
15.2

The Council is to give the Developer prior reasonable notice before it enters land
under clause 15.1. For the purpose of this clause reasonable notice is taken to be
14 days.

15.3

Council cannot enter land pursuant to clause 15.1 for the purpose of remedying a
breach by the Developer unless Council has first complied with clause 27 of this
Deed.

16

Council's obligations relating to Work [use where appropriate]

16.1

The Council is not to unreasonably delay, hinder or otherwise interfere with the
performance by the Developer of its obligations under this Deed, and is to use its
reasonable endeavours to ensure third parties unrelated to the Developer do not
unreasonably delay, hinder or otherwise interfere with the performance of those
obligations.

17

Protection of people, property & utilities

17.1

The Developer is to ensure to the fullest extent reasonably practicable in relation
to the performance of its obligations under this Deed that:
(a)

all necessary measures are taken to protect people and property,

(b)

unnecessary interference with the passage of people and vehicles is
avoided, and

(c)

nuisances and unreasonable noise and disturbances are prevented.

17.2

Without limiting clause 17.1, the Developer is not to obstruct, interfere with, impair
or damage any public road, public footpath, public cycleway or other public
thoroughfare, or any pipe, conduit, drain, watercourse or other public utility or
service on any land except as authorised in writing by the Council or any relevant
Authority.

18

Repair of damage [use where appropriate]

18.1

The Developer is to maintain any Work required to be carried out by the
Developer under this Deed until the Work is completed for the purposes of this
Deed or such later time as agreed between the Parties.

18.2

The Developer is to carry out is obligation under clause 18.1 at its own cost and
to the satisfaction of the Council, in accordance with the specifications required
by Council as set out in Clause 11.

19

Completion of Work [use where appropriate]

19.1

The Developer is to give the Council written notice of the date on which it will
complete Work required to be carried out under this Deed.

19.2

The Council is to inspect the Work the subject of the notice referred to in clause
19.1 within 14 days of the date specified in the notice for completion of the Work.
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19.3

Work required to be carried out by the Developer under this Deed is completed
for the purposes of this Deed when the Council, acting reasonably, gives a written
notice to the Developer to that effect.

19.4

If the Council is the owner of the land on which Work the subject of a notice
referred to in clause 19.3 is issued, the Council assumes responsibility for the
Work upon the issuing of the notice, but if it is not the owner at that time, it
assumes that responsibility when it later becomes the owner.

19.5

Before the Council gives the Developer a notice referred to in clause 19.3, it may
give the Developer a written direction to complete, rectify or repair any specified
part of the Work to the reasonable satisfaction of the Council that notice must
include an itemised list of the works required to complete, rectify or repair the
Work.

19.6

The Developer, at its own cost, is to promptly comply with a reasonable direction
referred to in clause 19.5.

20

Rectification of defects

20.1

The Council may give the Developer a Rectification Notice during the Defects
Liability Period.

20.2

The Developer, at its own cost, is to comply with a Rectification Notice according
to its terms and to the reasonable satisfaction of the Council.

20.3

The Council is to do such things as are reasonably necessary to enable the
Developer to comply with a Rectification Notice that has been given to it under
clause 20.1.

20.4

A Rectification Notice issued by Council in accordance with Clause 20.1 may only
require Work undertaken by the Developer to be completed to the standard
specified and approved by Council in accordance with Clause 11 of this Deed.

21

Works-As-Executed-Plan and Valuation

21.1

No later than 60 days after Work is completed for the purposes of this Deed, the
Developer is to submit to the Council complete copies of works-as-executedplans in respect of the Work in a format acceptable to Council.

21.2

The Developer must procure from the copyright owner of the plans referred to in
clause 21.1, a non-exclusive licence in favour of Council to use the copyright in
the plans for Council's purposes.

22

Removal of Equipment

22.1

When Work on any Council owned or controlled land is completed for the
purposes of this Deed, the Developer, without delay, is to:
(a)

remove any Equipment from the Council owned and controlled land and
make good any damage or disturbance to the land as a result of that
removal, and

(b)

leave the land in a neat and tidy state, clean and free of rubbish.
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Part 3 - Dispute Resolution

23

Dispute resolution - expert determination

23.1

This clause applies to a Dispute between any of the Parties to this Deed
concerning a matter arising in connection with this Deed that can be determined
by an appropriately qualified expert if:
(a)

the Parties to the Dispute agree that it can be so determined; or

(b)

the Chief Executive Officer or head of the professional body that represents
persons who have the relevant expertise to determine the Dispute gives a
written opinion that the Dispute can be determined by a member of that
body.

23.2

A Dispute to which this clause applies is taken to arise if one Party gives another
Party a notice in writing specifying particulars of the Dispute.

23.3

If a notice is given under clause 23.2, the Parties are to meet within 14 days of
the notice in an attempt to resolve the Dispute.

23.4

If the Dispute is not resolved within a further 28 days, the Dispute is to be referred
to the President of the NSW Law Society to appoint an expert for expert
determination.

23.5

The expert determination is binding on the Parties except in the case of fraud,
misfeasance by the expert, or error of law.

23.6

Each Party is to bear its own costs arising from or in connection with the
appointment of the expert and the expert determination.

23.7

The Parties are to share equally the costs of the President, the expert, and the
expert determination.

24

Dispute Resolution - Mediation

24.1

This clause applies to any Dispute arising in connection with this Deed other than
a Dispute to which clause 23 applies.

24.2

Such a Dispute is taken to arise if one Party gives another Party a notice in
writing specifying particulars of the Dispute.

24.3

If a notice is given under clause 24.2, the Parties are to meet within 14 days of
the notice in an attempt to resolve the Dispute.

24.4

If the Dispute is not resolved within a further 28 days, the Parties are to mediate
the Dispute in accordance with the Mediation Rules of the Law Society of New
South Wales published from time to time and are to request the President of the
Law Society to select a mediator.

24.5

If the Dispute is not resolved by mediation within a further 28 days, or such longer
period as may be necessary to allow any mediation process which has been
commenced to be completed, then the Parties may exercise their legal rights in
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relation to the Dispute, including by the commencement of legal proceedings in a
court of competent jurisdiction in New South Wales.
24.6

Each Party is to bear its own costs arising from or in connection with the
appointment of a mediator and the mediation.

24.7

The Parties are to share equally the costs of the President, the mediator, and the
mediation.

Part 4 - Enforcement

25

Security for performance of obligations

25.1

The Developer is to provide Security to the Council in the amount of [insert
amount] in relation to the performance of its obligations under this Deed.

25.2

The Developer is to provide the Security to the Council before it commences any
part of the Development. [Security may be staged for various items of work where
appropriate].

25.3

The Council, in its absolute discretion and despite clause 14, may refuse to allow
the Developer to enter, occupy or use any land owned or controlled by the
Council or refuse to provide the Developer with any plant, equipment, facilities or
assistance relating to the carrying out the Development if the Developer has not
provided the Security to the Council in accordance with this Deed.

25.4

The Council may call-up and apply the Security in accordance with clause 27 to
remedy any breach of this Deed notwithstanding any other remedy it may have
under this Deed, under any Act or otherwise at law or in equity.

25.5

The Council is to release and return the Security or any unused part of it to the
Developer within 14 days of completion of the obligations in respect of which the
Security relates.

25.6

The Developer may at any time provide the Council with a replacement Security.
On receipt of a replacement Security, the Council is to release and return the
Security that has been replaced to the Developer.

25.7

If the Council calls-up the Security or any portion of it, it may, by written notice to
the Developer, require the Developer to provide a further or replacement Security
to ensure that the amount of Security held by the Council equals the amount it is
entitled to hold under this Deed.

25.8

At the expiry of each 12 month period during which the Security is provided to the
Council, the Developer is to ensure that the Security provided is adjusted by the
increase or decrease in CPI index over the last 12 month period.

25.9

Notwithstanding any other provision of this Deed, the Developer may provide a
separate Security for each Item of Work, provided that the sum of all Securities
provided and held by Council complies with this clause 25.
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26

Acquisition of land required to be dedicated [use where appropriate]

26.1

If the Developer does not dedicate land required to be dedicated under this Deed
at the time at which it is required to be dedicated, the Developer consents to the
Council compulsorily acquiring the land for compensation in the amount of $1
without having to follow the pre-acquisition procedure under the Just Terms Act,
and in respect of Item 2 in Part A of Schedule 1 consents to the Council acquiring
the land for the purposes of re-sale.

26.2

The Council is to only acquire land pursuant to clause 26.1 if it is reasonable to
do so having regard to the circumstances surrounding the failure by the
Developer to dedicate the land required to be dedicated under this Deed.

26.3

Clause 26.1 constitutes an agreement for the purposes of s30 of the Just Terms
Act.

26.4

If, as a result of the acquisition referred to in clause 26.1, the Council is required
to pay compensation to any person other than the Developer, the Developer is to
reimburse the Council that amount, upon a written request being made by the
Council, or the Council can call on any Security provided under clause 25.

26.5

The Developer indemnifies and keeps indemnified the Council against all Claims
made against the Council as a result of any acquisition by the Council of the
whole or any part of the land concerned except if, and to the extent that, the
Claim arises because of the Council's negligence or default.

26.6

The Developer is to promptly do all things necessary, and consents to the Council
doing all things necessary, to give effect to this clause 26, including without
limitation:
(a)

signing any documents or forms;

(b)

giving land owner's consent for lodgement of any Development Application;

(c)

producing certificates of title to the Registrar-General under the Real
Property Act 1900; and

(d)

paying the Council's reasonable costs arising under this clause 26.

27

Breach of obligations

27.1

If the Council reasonably considers that the Developer is in breach of any
obligation under this Deed, it may give a written notice to the Developer:
(a)

specifying the nature and extent of the breach;

(b)

requiring the Developer to:
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(c)

specifying the period within which the breach is to be rectified or
compensation paid, being a period that is reasonable in the circumstances.

27.2

If the Developer fails to fully comply with a notice referred to in clause 27.1 within
the time specified in the notice, the Council may, without further notice to the
Developer, call-up the Security provided by the Developer under this Deed and
apply it to remedy the Developer's breach.

27.3

If the Developer fails to comply with a notice given under clause 27.1 relating to
the carrying out of Work under this Deed, the Council may step-in and remedy the
breach and may enter, occupy and use any land owned or controlled by the
Developer and any Equipment on such land for that purpose.

27.4

Any costs reasonably incurred by the Council in remedying a breach in
accordance with clause 27.2 or clause 27.3 may be recovered by the Council by
either or a combination of the following means:

27.5

(a)

by calling-up and applying the Security provided by the Developer under
this Deed; or

(b)

as a debt due in a court of competent jurisdiction.

For the purpose of clause 27.4, the Council's costs of remedying a breach the
subject of a notice given under clause 27.1 include, but are not limited to:
(a)

the costs of the Council's servants, agents and contractors reasonably
incurred for that purpose;

(b)

all fees and charges necessarily or reasonably incurred by the Council in
remedying the breach; and

(c)

all legal costs and expenses reasonably incurred by the Council, by reason
of the breach.

27.6

Nothing in this clause 27 prevents the Council from exercising any rights it may
have at law or in equity in relation to a breach of this Deed by the Developer,
including but not limited to seeking relief in an appropriate court.

28

Enforcement in a court of competent jurisdiction

28.1

Without limiting any other provision of this Deed, the Parties may enforce this
Deed in any court of competent jurisdiction.

28.2

For the avoidance of doubt, nothing in this Deed prevents:
(a)

a Party from bringing proceedings in the Land and Environment Court to
enforce any aspect of this Deed or any matter to which this Deed relates; or

(b)

the Council from exercising any function under the Act or any other Act or
law relating to the enforcement of any aspect of this Deed or any matter to
which this Deed relates.
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Part 5 - Registration and Restriction on Dealings

29

Registration of this Agreement

29.1

The Parties agree to register this Deed on the title of the Land for the purposes of
s93H(1) of the Act.

29.2

Not later than 10 days after the commencement of this Deed, the Developer is to
deliver to the Council in registrable form:
(a)

an instrument requesting registration of this Deed on the title to the Land
duly executed by the Developer; and

(b)

the written irrevocable consent of each person referred to in s93H(1) of the
Act to that registration.

29.3

The Developer is to do such other things as are reasonably necessary to enable
registration of this Deed to occur.

29.4

The Parties are to do such things as are reasonably necessary to remove any
notation relating to this Deed from the title to the Land once the Developer has
completed its obligations under this Deed to the reasonable satisfaction of the
Council or this Deed is terminated or otherwise comes to an end for any other
reason.

30

Restriction on dealings

30.1

The Developer is not to:
(a)

sell or transfer the Land; or

(b)

assign the Developer's rights or obligations under this Deed, or novate this
Deed,

to any person unless:

30.2

(c)

the Developer has, at no cost to the Council, first procured the execution by
the person to whom the Land or part is to be sold or transferred or the
Developer's rights or obligations under this Deed are to be assigned or
novated, of a deed in favour of the Council on terms reasonably satisfactory
to the Council; and

(d)

the Council has given written notice to the Developer stating that it
reasonably considers that the purchaser, transferee, assignee or novatee,
is reasonably capable of performing its obligations under this Deed, and

(e)

the Developer is not in material breach of this Deed; and

(f)

the Council otherwise consents to the transfer, assignment or novation,
such consent not to be unreasonably withheld.

Clause 30.1 does not apply in relation to any sale or transfer of the Land if this
Deed is registered on the title to the Land at the time of the sale or transfer.
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Part 6 - Indemnities & Insurance

31

Risk

31.1

The Developer performs this Deed at its own risk and its own cost.

32

Release

32.1

The Developer releases the Council from any Claim it may have against the
Council arising in connection with the performance of the Developer's obligations
under this Deed except if, and to the extent that, the Claim arises because of the
Council's negligence or default.

33

Indemnity

33.1

The Developer indemnifies the Council from and against all Claims that may be
sustained, suffered, recovered or made against the Council arising in connection
with the performance of the Developer's obligations under this Deed except if,
and to the extent that, the Claim arises because of the Council's negligence or
default.

34

Insurance

34.1

The Developer is to take out and keep current to the satisfaction of the Council
the following insurances in relation to Work required to be carried out by the
Developer under this Deed up until the Work is taken to have been completed in
accordance with this Deed:

34.2

34.3

(a)

contract works insurance, noting the Council as an interested party, for the
full replacement value of the Works (including the cost of demolition and
removal of debris, consultants' fees and authorities' fees), to cover the
Developer's liability in respect of damage to or destruction of the Works;

(b)

public liability insurance for at least $20,000,000.00 for a single occurrence,
which covers the Council, the Developer and any subcontractor of the
Developer, for liability to any third party;

(c)

workers compensation insurance as required by law; and

(d)

any other insurance required by law.

If the Developer fails to comply with clause 34.1, the Council may effect and keep
in force such insurances and pay such premiums as may be necessary for that
purpose and the amount so paid shall be a debt due from the Developer to the
Council and may be recovered by the Council as it deems appropriate including:
(a)

by calling upon the Security provided by the Developer to the Council under
this Deed; or

(b)

recovering the amount as a debt due in a court of competent jurisdiction.

The Developer is not to commence to carry out any Work unless it has first
provided to the Council satisfactory written evidence of all of the insurances
specified in clause 34.1.
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Part 7 - Other Provisions

35

Notices

35.1

Any notice, consent, information, application or request that is to or may be given
or made to a Party under this Agreement is only given or made if it is in writing
and sent in one of the following ways:
(a)

delivered or posted to that Party at its address set out in the Key Details;

(b)

faxed to that Party at its fax number set out in the Key Details; or

(c)

emailed to that Party at its email address set out in the Key Details.

35.2

If a Party gives the other Party 3 business days' notice of a change of its address,
fax number or email, any notice, consent, Information, application or request is
only given or made by that other Party if it is delivered, posted, faxed or emailed
to the latest address or fax number.

35.3

Any notice, consent, information, application or request is to be treated as given
or made if it is:
(a)

delivered, when it is left at the relevant address,

(b)

sent by post, 2 business days after it is posted.

(c)

sent by fax, as soon as the sender receives from the sender's fax machine
a report of an error free transmission to the correct fax number, or

(d)

sent by email and the sender does not receive a delivery failure message
from the sender's internet service provider within a period of 24 hours of the
email being sent.

35.4

If any notice, consent, information, application or request is delivered, or an error
free transmission report in relation to it is received, on a day that is not a business
day, or if on a business day, after 5pm on that day in the place of the Party to
whom it is sent, it is to be treated as having been given or made at the beginning
of the next business day.

36

Approvals and Consent

36.1

Except as otherwise set out in this Deed, and subject to any statutory obligations,
a Party may give or withhold an approval or consent to be given under this Deed
in that Party's absolute discretion and subject to any conditions determined by the
Party.

36.2

A Party is not obliged to give its reasons for giving or withholding consent or for
giving consent subject to conditions.

37

Costs

37.1

The Developer is to pay to the Council the Council's reasonable costs of
preparing, negotiating, executing, registering and stamping this Deed, and any
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document related to this Deed within 7 days of a written demand by the Council
for such payment.
37.2

The Developer is also to pay to the Council the Council's reasonable costs of
enforcing this Deed within 7 days of a written demand by the Council for such
payment.

38

Entire Deed

38.1

This Deed contains everything to which the Parties have agreed in relation to the
matters it deals with.

38.2

No Party can rely on an earlier document, or anything said or done by another
Party, or by a director, officer, agent or employee of that Party, before this Deed
was executed, except as permitted by law.

39

Further Acts

39.1

Each Party must promptly execute all documents and do all things that another
Party from time to time reasonably requests to effect, perfect or complete this
Deed and all transactions incidental to it.

40

Governing Law and Jurisdiction

40.1

This Deed is governed by the law of New South Wales and the Parties submit to
the non-exclusive jurisdiction of its courts and courts of appeal from them.

41

Joint and Individual Liability and Benefits

41.1

Except as otherwise set out in this Deed;
(a)

any agreement, covenant, representation or warranty under this Deed by 2
or more persons binds them jointly and each of them individually; and

(b)

any benefit in favour of 2 or more persons is for the benefit of them jointly
and each of them individually.

42

No Fetter

42.1

Nothing in this Deed shall be construed as requiring Council to do anything that
would cause it to be in breach of any of its obligations at law, and without
limitation, nothing shall be construed as limiting or fettering in any way the
exercise of any statutory discretion or duty.

43

Illegality

43.1

If this Deed or any part of it becomes illegal, unenforceable or invalid as a result
of any change to a law, the Parties are to co-operate and do all things necessary
to ensure that an enforceable agreement of the same or similar effect to this Deed
is entered into.
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44

Severability

44.1

If a clause or part of a clause of this Deed can be read in a way that makes it
illegal, unenforceable or invalid, but can also be read in a way that makes it legal,
enforceable and valid, it must be read in the latter way.

44.2

If any clause or part of a clause is illegal, unenforceable or invalid, that clause or
part is to be treated as removed from this Deed, but the rest of this Deed is not
affected.

45

Amendment

45.1

No amendment of this Deed will be of any force or effect unless it is in writing and
signed by the Parties to this Deed in accordance with clause 25D of the
Regulation.

46

Waiver

46.1

The fact that a Party fails to do, or delays in doing, something the Party is entitled
to do under this Deed, does not amount to a waiver of any obligation of, or breach
of obligation by, another Party.

46.2

A waiver by a Party is only effective if it is in writing.

46.3

A written waiver by a Party is only effective in relation to the particular obligation
or breach in respect of which it is given. It is not to be taken as an implied waiver
of any other obligation or breach or as an implied waiver of that obligation or
breach in relation to any other occasion.

47

GST

47.1

In this clause:
Adjustment Note, Consideration, GST, GST Group, Margin Scheme, Money,
Supply and Tax Invoice have the meaning given by the GST Law.
GST Amount means in relation to a Taxable Supply the amount of GST payable in
respect of the Taxable Supply.
GST Law has the meaning given by the A New Tax System (Goods and Services
Tax) Act 1999 (Cth).
Input Tax Credit has the meaning given by the GST Law and a reference to an
Input Tax Credit entitlement of a party includes an Input Tax Credit for an
acquisition made by that party but to which another member of the same GST
Group is entitled under the GST Law.
Taxable Supply has the meaning given by the GST Law excluding (except where
expressly agreed otherwise) a supply in respect of which the supplier chooses to
apply the Margin Scheme in working out the amount of GST on that supply.

47.2

Subject to clause 47.4, if GST is payable on a Taxable Supply made under, by
reference to or in connection with this Deed, the Party providing the Consideration
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for that Taxable Supply must also pay the GST Amount as additional
Consideration.
47.3

Clause 47.2 does not apply to the extent that the Consideration for the Taxable
Supply is expressly stated in this Deed to be GST inclusive.

47.4

No additional amount shall be payable by the Council under clause 47.2 unless,
and only to the extent that, the Council (acting reasonably and in accordance with
the GST Law) determines that it is entitled to an Input Tax Credit for its
acquisition of the Taxable Supply giving rise to the liability to pay GST.

47.5

If there are Supplies for Consideration which is not Consideration expressed as
an amount of Money under this Deed by one Party to the other Party that are not
subject to Division 82 of the GST Law, the Parties agree:
(a)

to negotiate in good faith to agree the GST inclusive market value of those
Supplies prior to issuing Tax Invoices in respect of those Supplies; and

(b)

that any amounts payable by the Parties in accordance with clause 47.2 (as
limited by clause 47.4) to each other in respect of those Supplies will be set
off against each other to the extent that they are equivalent in amount.

47.6

No payment of any amount pursuant to this clause 47, and no payment of the
GST Amount where the Consideration for the Taxable Supply is expressly agreed
to be GST inclusive, is required until the supplier has provided a Tax Invoice or
Adjustment Note as the case may be to the recipient.

47.7

Any reference in the calculation of Consideration or of any indemnity,
reimbursement or similar amount to a cost, expense or other liability incurred by a
party, must exclude the amount of any Input Tax Credit entitlement of that party in
relation to the relevant cost, expense or other liability.

47.8

This clause continues to apply after expiration or termination of this Deed.

48

Explanatory Note

48.1

The Appendix contains the Explanatory Note relating to this Deed required by
clause 25E of the Regulation. Pursuant to clause 25E(7) of the Regulation, the
Parties agree that the Explanatory Note is not to be used to assist in construing
this Deed.
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Schedule 1
Development Contributions

Item/Contribution
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Manner & Extent

Timing
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Schedule 2
Description of Land and Works
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Schedule 3
Dedication Plan
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Schedule 4
Location Plan
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Schedule 5
Specifications
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EXECUTION

Executed as a deed on

2016

Signed sealed and delivered for and on behalf
of Georges River Council ABN 57 789 014 855
by its General Manager pursuant to
Section 683 of the Local Government Act 1993

…................................................
General Manager

…………………………………….
Witness
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Appendix C - Template Explanatory Note
Explanatory Note
Environmental Planning and Assessment Regulation 2000 (Clause 25E)
[Note: to be completed upon finalisation of Planning
Agreement]
Draft Planning Agreement
Under s 93F of the Environmental Planning and Assessment Act 1979
Parties
Georges River Council
## (Developer)
Description of Subject Land

Description of Proposed Change to Environmental Planning Instrument/Development
Application
Summary of Objectives, Nature and Effect of the Draft Planning Agreement
Assessment of the Merits of the Draft Planning Agreement
The Planning Purposes Served by the Draft Planning Agreement
How the Draft Planning Agreement Promotes the Objects of the Environmental Planning
and Assessment Act 1979
How the Draft Planning Agreement Promotes the Public Interest
(a)

Council’s Charter

(b)

How the Draft Planning Agreement Promotes the Elements of the Whether
the Draft Planning Agreement Conforms with the Authority’s Capital Works
Program

The Impact of the Draft Planning Agreement on the Public or Any Section of the Public
Other Matters
Signed and Dated by All Parties
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Appendix D - Template condition of development consent
(Where planning agreement accompanied a development application)
##.

Pursuant to section 80A(1) of the Environmental Planning and
Assessment Act 1979, the planning agreement that relates to the
development application the subject of this consent must be entered into
before [Insert Requirement].

(Where planning agreement accompanied an application to change an environmental
planning instrument)
##.

D16/090540

Pursuant to section 80A(1) of the Environmental Planning and Assessment
Act 1979, the applicant must comply with the terms of the planning
agreement that accompanied the application made by [Insert Name of
Developer] to [Insert Name of Planning Authority] dated [Insert Date]
relating to [Specify Name of Environmental Planning Instrument] for the
purpose of the making of the development application the subject of this
consent.
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Appendix E - Table of Residual Land Values
Residual Land Value (RLV) per square metres of floor space by precinct within
Hurstville and Kogarah (as defined by the maps below)
Use

Hurstville
Central

Hurstville
West

Hurstville
East

Hurstville
South

Kogarah
Central

Kogarah
West

Retail

$5,000

$2,000

$2,000

$2,000

$3,500

$2,500

Commercial
(office)

$1,750

$1,500

$1,500

$1,750

$2,000

$1,850

Residential

$2,750

$2,500

$2,500

$2,750

$3,000

$2,750

Notes:
i.

The nominated per square metre rates in the Residual Land Value table above are
averages for the relevant precincts.

ii.

The Residual Land Values will be updated and re-published on an as needs basis to
account for changes in property markets that will influence the residual land values
over time.

iii.

For all areas outside of the six precincts in the Residual Land Value table (as shown
in the maps below), the developer will be required to provide the Council with
sufficient details, costs and valuations to determine the applicable residual land
values under the existing and proposed planning controls.

Figure 1: Precincts – Hurstville Central, Hurstville West, Hurstville East and
Hurstville South
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Figure 2: Precincts – Kogarah Central and Kogarah SouthTown Centre
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Appendix F - Table of suggested infrastructure works that constitute a material
public benefit within Council’s LGA
The following is a list of suggested infrastructure for works that constitute a material public
benefit within the Council's LGA.
Infrastructure
(a)

roads – design and construction;

(b)

accessibility improvements – accessible parking, kerb ramps, and
modifications to public buildings or areas;

(c)

open space – parks, public places, embellishment;

(d)

drainage and storm water controls – drainage amplification, integrated water
treatment facilities, large scale detention basins, overland flow paths and
storm water channel improvements and sediment control measures;

(e)

traffic management measures:
(i)

bus and traffic turning lanes;

(ii)

public and “green” transport outcomes;

(f)

pedestrian and cycleway connections, through site links and footpaths;

(g)

communications and information technology such as WIFI in a public space;

(h)

bridges (vehicular and pedestrian);

(i)

undergrounding of overhead powerlines; and

(j)

public transport - works that facilitate and enhance existing public transport
facilities such as bus layovers and turning lanes, bus stops.

Public Community Facilities
(a)

community services – e.g. meeting rooms, halls, libraries;

(b)

child care and family health care centres;

(c)

public toilets;

(d)

youth spaces;

(e)

public leisure facilities;

(f)

performance spaces;

(g)

civic spaces;

(h)

public car parking areas;
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(i)

bus shelters;

(j)

family care facilities;

(k)

sport, recreation and activity centres;

(l)

business, research and creative industries incubator space; and

(m)

affordable housing.

Public Open Space and Public domain improvements
(a)

embellishment works to new or existing open space, including new play
equipment, lighting, sports facilities, furniture and landscaping;

(b)

paving – paths, streets and open space areas;

(c)

plantings – streets and open space areas;

(d)

furniture – seats, bins;

(e)

banners;

(f)

public art in streets, open space and other public domain space;

(g)

kerbs and gutters;

(h)

treatment and/or features in public places;

(i)

facilities such as kiosk in parks and open spaces;

(j)

turf;

(k)

environmental management improvements such as water and energy
minimising devices;

(l)

water bubblers, lockers and other amenities; and

(m)

signage including suburb identification, way finding, parking, interpretation
and information signs for pedestrians, cyclists and vehicular users.

Other contributions
(a)

cash contributions;

(b)

land such as dedications for parks, facilities, pedestrian connectivity and new
roads;

(c)

contributions for the development of community facilities plans and cultural
facilities plans;

(d)

aboriginal site protection;
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(e)

other benefits in line with Council plans and strategies - including plans of
management, flood plan management plans, traffic and transport plans,
masterplans, development controls plans and local environmental plan
studies; and

(f)

other public benefits that provide a positive planning outcome for the
community of Georges River and meet the objectives of the Act.
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Appendix G - VPA process where VPA relates to a planning proposal

Developer

Council’s VPA Officer

Proposal to negotiate a VPA

Developer and VPA Officer negotiate key
commercial terms

Developer provides formal letter of offer to
Council

Letter of Offer consolidated into Draft VPA in
accordance with Council’s template

Council’s VPA Officer

Developer’s Lawyer

Agreed Draft

Report to Council for decision as to whether to
proceed to Gateway Determination
Following Gateway Determination, publicly
exhibit VPA with planning proposal
(min 28 days)

Submissions received and considered

Developer executes VPA

Council’s VPA Officer prepares a report to
Council. Reports on the planning proposal and
VPA to same Council meeting for decision

Council decision

If approved, Council executes VPA
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Appendix H - VPA process where VPA relates to a development proposal

Developer

Council’s VPA Officer

Proposal to negotiate a VPA

Developer and VPA Officer negotiate key
commercial terms

Developer provides formal letter of offer to
Council

Letter of Offer consolidated into Draft VPA in
accordance with Council’s template

Developer’s Lawyer

Council’s VPA Officer

Agreed Draft
Exhibited (min 28 days)
Submissions received
VPA signed by Developer
Council’s VPA Officer prepares a report to
Council. Reports on Development Application
and VPA to same Council meeting for decision
Council decision
If approved, Council executes VPA
1815000
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